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the Heir Male 4 Diſturbance as to the Land; upon 


tha the ſaid Help at 'Law ſhould 3 has an m_ 
for Life; and the Remainder being limited to the 


right Heirs Male of the Teſtator, this was a Deſcrip- 
tion of the next Heir Male, or of ſuch Perſon, as at 
the Teſtator's Death ſhould be next Heir Male of his 


Name ; that agreeable thereto, the Caſe of Brymn and 
- Barkham (4) had been determined by Lord Cowper *, 
where the Notion of Lord (b) Coke, © "That he, who 


© takes as Heir Male by Purchaſe, muſt be compleaty 
Heir, as well as Heir Male”, was denied; and the Ca 

in 1 Vent. 372. of Pybus and Mirford was cited, as alſo 
the Caſe there cited by Lord Hale; where a Man ha- 
ving three Daughters, and a deceaſed Brother's Son, 
by his Will gave 2000 J. to his Daughters, and des 
viſed his Land to his Heir Male, with a Condition, 
that the Daughters, who were his immediate Heirs, 
ſhould forfeit their Legacies, in caſe they ſhould give 


which it was. reſolved, that the Deviſor taki 


ng Notice: 


| 5 that the others were his Heirs, the Limitation to his 


Brother's Son, by the Name gl Heir Gy was 2 1 


Name of Purchaſe. 


But Loud Chancellor. 8 the 8 


. ſaying, that be would not ſuffer the Bar to 


diſpute "what was the Foundation and Land- mark of 
the Law; and tho what was contended for, might be 


(e) See Vol. 1. 
Goodright 


verſus 


reafonable; if it were to be then firſt adjudged, yet, 


whatever the Law was, provided it were (e) certain 
it would be well for the Subject, tho in 7 
ſome. particular Inſtances it might ſeem unreaſonable; 
that in the Caſe of Ford and Lord Oſſulſton, the: Re- 
mainder was limited by the Will to the Heirs Male 
af Sir Edward. Ford, and this was determined to be 
void, at Tait at a in a qi Court in W : 
N Hal, 


® Note; There is „ now: (Mlb. 1739-) a Bill of Review Pending to 
reverſe that Decree. | 
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as 


(a) Mich, 


11 Anne, 


601 Paſch. 
13 Anne. 


Gi Poſteriry, be Aifabled. and made inca pable to e 
4 or take by Deſcent, Deviſe, or 1 in Poſſeſ- 


e ſion, Reverſion, or Remainder, any Lands, Tene- 


„ ments or Hereditaments, and that during the Life 


4 of ſuch Perſon, or until he or ſhe ſhall conform, the 
« next of ſuch Perſon's Kindred, which ſhall be a Pro- 


© teſtant, ſhall have and enjoy the ſaid Lands, Tene- 


ments and Hereditaments, without accounting for 


©: the! Profits thereof; but in Caſe of any wilful 


« Waſte committed upon the Premiſſes by the next 
% Proteſtant Heir, or by any other by his Licence or 
Authority, the ſaid Proteſtant Heir ſhall be liable to 


4. anſwer treble Damages to the Perſon: diſabled, to be 


* recovered by the Perſon diſabled, againſt the. next 
6, FOE Heir, his Executors or Adminiftacrs a: 


N Alſo, after the ma? - April I 700, every papiſt, 
* or Perſon making Profeſſion of the Fopiſh Religion, 


& ſhall. be diſabled; and incapable to purchaſe in his 


Name, or in the Name of any Perſon in Truſt for 


him, any Manors, Lands or Tenements, or Profits 
ce out of the ſame, but all {ſuch "_— Pots or In- 


4 ſtereſts ſhall be void.“ 


Upon the Conftruftion of theſe two Clauſes, in Las 


Great Caſe of Roper and Ratcliffe, it was decreed for 
the Papiſt by Lord Harcourt (a), aſſiſted by the tw 
Chief Nabe, the Maſter of the Rolls, and Mr. wk 


ſtice Powel; (C. J. Parker ſtrenue opponente ; ) but t 


Decree was afterwards reverſed in. the Houſe of Lords 
. 1 and it was determined againſt the Papiſt, (vx) 
That a Papiſt above the Age of Eighteen and a Half is 
not e of taking Lands by a Deviſe; and that 
the Word ¶ Purchaſe] in the latter Clauſe, is uſed in 


Sa - Ghntrbdatin mint, 8 the Word e 51 notwith- 


are to the ſame Ellert. 


1: | | landing | 
* Theſe Clauſes are at recited Perbatini; ps s hey ſtand in the Act, but 
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fanding it was urped,. that the Bxpreſſion of png 
chaſed: by a Papiſt,] eſpecially when the Words fol- 
lowing, viz, [in his own Name, or in the Nate of an- 
other in Truſt for him, ] muſt be intended, where ſuch 
Papiſt1 is active, and does ſomething for birſelf; whereas 2 
in Caſe of a Deviſe to him, or Settlement upon him 
there the Perſon taking is merely paſſive, and may know TY 
nothing of the Matter beſore it is done: However, it is 
now — by the Houſe of Peony,” That either à Deviſe be er 
or Settlement to a Perſon proſeſſing the Popiſh Reigen. 
of above Eighteen. Years and a Half, is void, and the ig A 
Perſon not capable of Taking; the A0 intending un- 
Loa to diſable the Papiſt of that Age to take any new © 
A or hag: was not. His ancient re gat . 
In the Cans Caſe of Roper «hd Racliff it was ae . 
| termined, that if Lands are deviſed to be ſold in 
Truſt, in the firſt Place to pay Debts and Legacies, 
and to pay the Surplus to N. &. à Fapiſt, J. & is ren- 
dered incapable by the latter Clauſe of this Statute to 
take the * foraſmuch as it is a Profit arifing 
out of Land, and ſuch Deviſee, by laying down the 
Money, may prevent the Sale; and if ſuch Contri- 
vances were to prevail, the Starute would ſignify little 
or nothing; ſo tho this Surplus be made payable to 
a Perſon at à future Day, (vi) at Twenty - one or 
Marriage, with a Deviſe over, if the firſt A ace 
die before ane or e 7 Oe 


So if Land defend. to a Rows Catholick hows i 
Age of Eighteen. and a Half; this being a Daten is 
not within the latter, but is within the fitſt Clauſe, 
and ſuch Fapiſt ſhall not be capable of Taking, un- 
til he doth e ; but he, by the Words of the 

AR, is diſabled to take in Reſpect * un, TOY | 
and not in Wee ths Heir. l 42 
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1 verſus Elli 
See the Caſe AN N E 3 a Papiſt, lieg a 2. 0 


eres .. Frances, about Fourteen: Years, and a Grandſon 
1 Jobs, about Twelve Years of Aye, deviſed her Lands; 
4 Papiſt (being about 70 A Per Ann. in Lincolnſbire) and all F 

conforming ber Perſonal Eſtate, to three Truſtees and their Heirs, 
pr ens of (two of which were Papiſts) in Truſt to ſell, to 
taking her Debts and e and to pay the Surplus to 


viſed to him her Grandaughter Frances, at her Age of Twenty-one 


£ 14 
+4 % 


Caſe 3. 


Conſent of the two Popiſh Truſtees; ; and if the ſaid 
Grandaughter ſhould die before ſuch Age of Twenty- 
one, or marry without Conſent, that then ſuch Re- 
ſidue ſhould go, and te __ to the ſaid Teſtatrix's 3 
Nudel. 1 


\Thera mas „ Daten to the la „Lord an * 
the educating of this Grandaughter under Proteſtant 
. Guardians, or at a Proteſtant. School ; and upon an 
Order made by the Court, for her being ſent to a 
Proteſtant School, and the Perſon who had the Care 
of her going with her out of Court, and telling her, 
He hop d 7 the would be in a little Time ſenfible of the Errors 
and Superſtitions. of the Popiſb Religion; ſhe thereupon ſaid, 
4 turn ed 2 I ee . tory to n pb wild 


Am. now! 5 Plain Bill as: s Grandfon ah Reit ; 
at Law, and Deviſee over of this Truſt-Eſtate, brought 


his Bill, in order to compel the Truſtses to execute 


2 Conveyance unto him, Proving, that he, tho edu- 
| „ cated 


nt 


ſhould: be with the 
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CER 


ond a Papiſt, was turned Proteſtant, oy” had. con» 
form'd.”! "Whereupon the only r was, Whether, 


the De⸗ 


mitted to be a Papiſt at the Time of m 
viſe, and at the Death” of the Iren, tn 
the Time of her fp nl "(for the had beet! mar- 
ried "is, viz, Once at the Nomi Chapel, being che 

of the Em S Refident, and 83 
— 7 the Pap A th this Was with the Conſent of 
the Truſtees; e ſhe Was matried: in a Prote- 
ſtant Church, according to the Manner of the Church 
of England; upon which laſt Marriage, and before her 
Age of Bighteen, ſhe confortti'd? and turn'd Pro- 
teſtant;) Whether ſhe was intitled to take the Truſts 


Right ro e peefonal Blas: 


* 4+ 1 1 * 8 AF oy #4 


And Weber Takin 
againſt the Growth f Popery, (uix.) ) the Statute o 
& 12W.3 . ech. 4. upon which the preſennt 
Was „ had els Views, 1ſt, K 
derneſs to Infants, whoſe judg nente being 
and more eaſily deluded, the pre judice of Education, 
or any weak Arguments, might Macke them, in P 
tender Years, 10 1 r the Popiſh Rel 1 


But, 24h, 10 was : Gif the Ad did not deſign 
this ſhould be ſo fatal upon ſuch Infants, as for ever 


to make a — their Tiibicticarice © : But that 
if ſuch Infant 


their reſpective — of Eighteen, conform, they ſhould 


immature; 


Months after Eig 


they ſhould be ref lored to it. 


in Regard the Grandaughter Frances, wh) wäs ad- 
"alfo "at 


che Maris 


of the real Eſtate ? for it was acjwitted the 2 a * 


hag: was ieh bt the | 10 fx 


Gueſtion 
0 urs, a Ten! 


ſhould, within ſix Months after 


be reſtored to their Inheritance; nay, tho they had 
forfeited it, for Want of a Conformity Within fix 
n, yet ftill, I; 5 Conformity, 


- 
De 4 erm PA, che, 1722... 
f . 7 g 4 J 3 . | 
155 N 4 | R 


. 
+ 

. 
N. 6 
1 

ö 

1 

i 

bo 
þ 


1 That a8 5 Statute 8 the Papiſts, & 
on the other Hand, it intended to encourage thoſe 
who ſhould conform, by inviting them in, upon the 
prevailing Motives of. Intereſt, .even the. Reſtitution of 


their Inheritance; otherwiſe it muſt be thought a hard 


Thing in the Legiſlature, that thoſe, who, under the 
Age of Eighteen, or Eighteen and a Half, for ever 
good, a Conſideration, could not diſpoſe of one 


* of their Eſtate, ſhould yet, if . the Im- 


maturity of their Judgment, = were ſeduced to the 


 Romiſh Religion, forfeit all their Inheritance, . with- 
out Dang, Ya to retrieve it ee N their S 


R 4 £ * f 
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And lnked dis firſt Clauſe, 2 1 every Pa- 
piſt, or Perſon profeſſing the Popiſh Religion, unleſs they 
conform'd within fix e after attaining their Age 
of Eighteen, ſhould not be capable of taking by De- 
ſcent, Deviſe or Limitation, implied, that if ow did 
ſo conform, they ſhould be capable of Taking by De- 
ſcent, Deviſe or Limitation; and therefore to make 
theſe two Clauſes, which ſeemingly confound each 
other, agree, they muſt be conſtrued to mean, that all 
Papiſts, or Perſons profeſſing the Popiſn Religion, 


ſhould not be capable of taking by Deſcent, Deviſe or 


Limitation, except ſuch Papiſts as ſhould be under Eigh- 


teen and a Half at the Time their Title accrued to 


them, and that theſe ſhould have an e of 
retrieving t their Inheritance by eg. 


i 


That an 1 AQ of 'Vurlianient was Ee (nga 6 
like a Will, according to the Intent; and therefore, 


if One by bi Will deviſes all his Lands whatſoever, to - i 


J. S. in Fee, and afterwards by the ſame Will. deviſes 
| Blackacre to . N. in Fee ; this Will may ſeem -4 


be contradiftory, by deviſing all to one, and yet a Part 
I | | to 


| 
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to * * owerer, ſuch ſeeming Contndiftion i is 


thus reconciled, (via.) the Teſtator gives all but _ 
acre to te C. and di oles of Ark to th N. 
Or in e ingipst Cale, Frog two „ Clauſes . . 
chus conſtru , (vix,) All Papiſts, under Eighteen and a 
Half at the Time of, Nc. and who ſhall conform, ſhall 


by that Means be. re-inticled to their Eſtates; but ſuch 


Papiſts as are above that Age, and whoſe C — 


may be to no Purpoſe to 8 theſe are to * under 


a total Diſability: + Which Conſtrudion would. free che 
Legiſlature 2 0 that Imputation of 'Haraſh 


ſame Dane both p. iſh the ane and i | incour rag the 


e . Da os 25 


ſhip it might 
otherwiſe ſeem to have incurred; and would, at the 


latter Clauſe, the Defendant, the Grandaughter: Fran- 755 


ces, is diſabled to take by Purchaſe; 
Time, vd, at the Death of the Teſta 


- Perſon profeſſing the Pogith an Wy 0 Wy 7 5 a i 
" that as to Taking by Deviſe, that be a Taking by s 


Purchaſe, as was adjudged by the Lords im the Caſe of 
Roper ag Keck, which muſt not now de e 


4 * 1 4 7 
Wich Reſpe a. to the ObjeQtion, That the Words, 
Every ee who ſhall not conform within ſix 


« Months after Eighteen, | ſhall be diſabled to take by 
{* Deſcent, Deviſe or Limitation,” imply, that if 


the Pa piſt does conform within that Age, ſuch per- 
ſon al be capable to take by Deſcent, Deviſe, or Li- 
mitation, that ſeems to be a Non ſequitar An affirms- N 
tice Clauſe may imply a Negative ; but the ſaying, 
That a Papiſt, unleſs he does conform, ſhall not take 
by Deviſe, does not neceſſarily imply, 5 if bs foes 


conform, he ſhall take by Deviſe, Te. 


4 
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conſtrued. like Wills 2 And if I deviſe that 1 S. ſhall 
not have my Lands, unleſs he pays to ſuch a Perſon 
100 L dach, Men the Paying of the 100 f be ſhall 
have. my Lands. %% ; RY. „ 8 4 * 
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Now theſe two Clauſes are agreeable and recon- 
cilable: The firſt regards old ſubſiſting Eſtates, in Re- 


ſpect ro which, it lays a temporary Diſability an ſuch 


1 


as would have taken them, removeable by Conformity. 
The latter Clauſe diſables any Perſon 


« diſables any Ferien profeſſing the Po 
piſh Religion, from taking any new Acquiſitions by Pur- 
chaſe, and (as has been obſerved before) taking by De- 
viſe, is taking by Purchaſe ; ſo all Perſons taking by 
Deviſe are thereby utterly. diſabled, if they are Perſons 

profeſſing the Popiſh Religion, tho under Eighteen and a, 
Half, and being within the latter Clauſe, where there 
- are no Words that give them a Power of retrieving _ 
_ themſelves by Conformity, they are for ever barred ;. 
they are diſabled by the. latter Clauſe, and not with- | 


in the former. 


„ if the Infants are (4) ſo young, as that at the 
Cana Time of the accruing of their Title (be it by Deviſe or 
verſus Car- Limitation) by Reaſon of the Tenderneſs of their 
teret, poſt | GE Be > yo oats oa yr rs bur us tw 6 
125. Years, they are incapable of imbracing any Religion, 
then they are aided by, the firſt Clauſe, and not other- 
M my if a Deviſe be to the Child of à Roman Catho- 
lick of the Age of one or two Years, ſuch Child, b _ 
Reaſon of the Tenderneſs of his Age, being incapable. / 
of profeſſing any Religion, ſhall therefore take Within 
the firſt Clauſe; but muſt take Care to conform before 
the Age of Eighteen and à Half; elſe he forfeits to te 
next Proteſtant Heir; but it being a Diſability oni 7 


* 
v5 s 1 «$ 
2 LAs 
* 


11 in 2 ee of re Bits the Foxy be wied 
to 2 Papiſt for Life, Remainder to Proteſtarit Tue 
f Lie, to ſupport contingent Rentinders; 


* 


to- the” Ert 80. Af che Papiſt in 


Male, and {0-163 Every orher Son ſucceffively: 
firſt Son ſhall rake by Limitation, , becauſe it is 3 
in him, upon his Birth, and at that Time ſuch firſt 
Son cannot he fick to be a Perſon profeſſing che Po- 
piſhi, or any! other Religion; but FA he muſt take 
Care to conform in Time, (vis)ibelors' Eighteen and 
a Half, elſe he forfeits; but this Forfeiture being ons 
ly Within the; firſt Clauſe, it is but 4 Temporary Diſ- 
, and only until bo an pact withoiit'exs 
"OY 0 bar lice Heir, FOCAL As "at 06. - 


FS... 8 . 4 * 
4 10 WW 2 18 
| „ the 
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when vas e iow 
2 ihe e Popiſh: ona — Wale Lie the 
latter Clauſe, and perpetually diſabled to take any Thing 

"Purchaſe, and conſecuently by Deviſe: That ſhe 
as a Perſon profeſting the Popiſh Religion is plain, 
fielt by her chuſing to be married in the Popiſh Man- 
ner, in a/ Popiſh Chapel, and more particularly by 
her having ſaid, That! ſooner than ſhe would 0 rater 
tick, _e wy der a aan 2 ob: Horſes, 172 

. Tis: ver true, hens Dy be, a Difficulty Aten 

this Opinion; I mean, that of fixing the Boundary 
of Time when a perſon may be ſaid to profeſs jy 
Popiſh Religion; and in ſuch à Caſe, where any Doubt 
appears, it is reaſonable that the Scale ſhoud fall on 
the Infant's Side, and in Favour of the Party who” 
would otherwiſe ſuffer; but, in the- and > by 


Reaſon 


—— 


pe Te erm. F# wy 1722. 


WY 


ow = 


Reaſon of the Inſtances already l alle De- 


fendant Frances the Grandaughter | plainly appears to 
| have been a Perſon profeſſing the Popiſh Religion, when 


this Eſtate was to have veſted in her, by the Death of 
the Teſtatrix; the Conſequence of which is, that ſhe is 


diſabled by. the ſecond Qlanſe, and they. who are diſ- 
abled by the ſecond Clauſe, were never intended to 


be aided by the firſt; 5 they Axe for ever diſabled, w ith⸗ 


out a Wen of eee WN wot any, Con- 
NE 


1 j / 


Alſo it is my Opinion, wr Fi Guſt Clauſe i in | re- 


L lation to a Papiſts taking by Deſcent, (which is in no 


Sort within the ſecond Clauſe,) does extend to thoſe 
who take by Deſcent, tho they be paſt the Age 5 
Eighteen 5 a Half at the Time. When their Title 


accrues, ſo as to lay them under a e e Bund 


lity 9 vi. until they confor m. 1 18 2” 1 i wk 
Then as to equitable. Circumſlances, L cannot © ſro 
any in Favour of the Grandaughter ; it ſeems plain, 


that ſhe, being the Elder of ths two Grandchildren, 


had given the greater Hopes of her being a Pa piſt, | 
and, for that Reaſon, was preferred to her 8 be . 


Heir of the Teſtatrix, which was an Hardſhip 


him, as it was an Hardſhip upon an Heir, wit is fa- 


voured in all Courts both of Law and Equity; on the 


contrary, it cannot be à Hardſhip, that the Grandaughter 


ſhould. loſe that Eſtate which was plainly given Ft as 
a Reward for being a 8 hen 5 is "opal Prote- 


ſtant ; if (hat be 48. 


IS 


EN 6 own, 5 my Part, 1 cannot t but believe thats was 
ſome private Truſt lodged in the Truſtees, that the 
| Grandſon ſhould have > 06 Eſtate, if he were a Pa piſt ; 


alſo ſome ſecret Terms, on this Marriage of the 865 J 


. with Filtin, that ſhe cal enjoy her Reli - 


1 gion, 


CT s 5 


— — 
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gion, Ge elſe why ſo much Haſte to marry. a Girl « 
fifteen to ane, who, having no Eſtate, could make no 
Settlement upon her? Therefore let the Bill be amend- 

ed, and both the Truſtees, and the Deſeanlqut Filkin the 
Husband Thall anſwer to thele Matten 0 


And then 1 will have the Alliance or the: Joan, Ss 
as was done in the Caſe of Radcliff and Roper; for 5 
the Eſtate in Queſtion be ſmall, yet (probably). it is a 5 
Contrivance of the Papiſts to bring this Point to a De 
termination, which in ſome Aſpects may tonne N * 
ow to them, and has not yet been Cs ern i. 


And as (II me) this is intended to ws carriec 
elſewhere, for chat Reaor, let it appear with all its 
O18 and in regard both Sides pretend great 

Poverty, and this Suit may be chargeable, let each 
ra. have 1 _ by ee = 

Pro ts | We ITE 
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C 


by Indenture dated 29 May 165 1. and by Fine, pur- Tenn for 
ſuant to his Marriage . ſettle the Premiſſes in _ 


Queltion, to the Uſe hiinſelf for Life, Remainder as ro Pe . gh 
Part, to his Wits for Life, for her Jointure, Remaindex, it dre a 
as to the 9 to the firſt, Tc. Sons of the Marriage, — of of 
in Tail Male, Remainder | to Trullees for 120, Years, Fortin, i 


hoe r railin Portions for Dau hters of the Marriage, implies a 
ir: of „Ren 5 55 to 23 in . 1 Negative, 


S ADS | * 3 4 0 1 P Fg * 2 de noe be al A | 24 . 4 
<7 7 ' 1 hes 1 5 Wi 4 14 1 "The 
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n the te Bi Ne Lord Chancellor TH who decreed 
vour of the Defendant, contrary to the Opinion Lord aal 155 
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A Truft- The Truſt of *s Sts of 120 Feri for Daughters 
| Temw portions was, that the Truſtees ſhould raiſe and pa 


raiſe Por- 


tions out of Out of the Rents and Profits of the Premiſſes, as well 
— 1 ay by Leaſes for one, two, or three Lives, or for any 


1 number of Years determinable thereon, or for twenty- 
hre Lives One Years abſolutely, at the old Rent, 1 500 J. for 
or twenty ons, t id to the only Daughter 
„ Daughters Portions, to be pa y Daug 


at che cid Of the Marriage, if but one, and to be Se e 


Rent; this them, if more than one. 
extends only | 


to raiſe the. Portions by annual Profits or by Leaſing, and n not by: Mortgage or Sale: And i | 
the Truſtee in ſuch Truſt-Term, mortgages for the OS the Ire is void, 1 the 
Portion might have been raiſed ” the Profits, | 


There was but one Child wo the Marriage that ined, 1 
and that was à Daughter, called Joan, who. married | 
Humphry Gilbert, the P Gilbert's Father; but 

the Portion was not paid on the aut nor raiſed 
till after the Father's Death. 


Roger mur the Father, who had made this Mar- 
riage- Settlement, and upon which he had reſerved the 
Fee to himſelf, having no Son, and having a 8 of 
bis Name (Hugh Pomeroy), 1 1 en 


- [ * F 2 { -— 


2 By Ingentureꝰ of Leaſe and Rellaſ: al 2000 a 
Zoth of May 1706. ſettled the Reverſion in Fee, ex- 
. petant on his own Death without Tue Male, and 
fſlubject to the Term of 120 Years, to the, Uſe of Tru- 
ſtees for ten Years, Remainder to his Nephew Hugh 
© Pomeroy, for Life, Remainder to his firſt, Tc. Son in 
Tail Male, Remainder to John Gilbert, Son of his 
Daughter Joan, for Life, Remainder to his firſt, &. 
Son in Tail Male, Remainder to himſelf in Fee; the 
Truſt of the ten Vears Term was, that in caſe his 
Son- in-Law Gilbert and his Wife would releaſe the 
1500 J. Portion ſecured by the 120 Years Term, then 
the Truſtees of the ten Years Term ſhould raiſe 1900 l. 


8 pads ts oem Tk) 
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e 1500 . of it to be laid out in a Purchaſe of 
Land, for the Benefit of the Son- in-Law and Daugh- 


ter Joan, and 400 J. Reſidue 2 the „ to ap 12 
to bis Son. in- Law bimſelf. 


In ul ot; Ae rey the Father died with- 
out Iſſue Male, leaving his Grandſon the Defendant John 


Gilbert, his Executor; but his Daughter bs Portion 


had not been yet paid, tho ſhe had been long married. 


Upon the Death of Roger Pomerey the Father, his 
Nephew Hugh entered by Virtue of his Eſtate for Life 
given” by the voluntary Settlement, ſubject to the 120 
Vears Term for Daughters Portions, but for four Years 
afterwards the Dinghter s Portion was unpaid, aw the 
fad Hugh e, all the while! in Poſſeſſion. 74's = 

In 1912. Application was lads by be Famih to 
the Plaintiff's Father, to advance the 1 500 J. bei the 
Daughter Jus Portion, on the Aſſignment of the 


Truſt- Term for 120 Years, created for che Ner- there- 


of, who, being adviſed this was à good Title, being an 


abſolute Term, advanced the Vibe, Ay the Peſendant's 
own Fucher for nne Portion. 40 0 1 er 1 07 | 


pt of, bp adde ulld obey the D. 


tended s Father Humphyy Gilbert, and his Mother Joan, to 
whom the Portion was due, and who had taken Admi- 
niſtration to the! ſurviving Truſtee of the 120 Years 
Term, and the .Remainder-man'Hugh' Pomere 


phew;' join in aſſigning the 1 20 "Toſs Term," to the 
Vang 'v they Jonathan Ty ** ehe 3 85 e 
+ 1 41 40 E ne 1 wh 90? 10 5 { 04 


O coder 127 1 5. "Hugh: 


0 Remainder for Life, lubject to the 120 Years 
Term for raifing 'Daughter's Portions, died without | 
110 ue ee having in yet the Preiniſles from the - 
Death a 


: the Ne. 


Nabe hs „ we bes Hs bad 
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of Forecloſure, the Queſtion was, whether by the 


Z Death of his Uncle Rog er Pomeroy to his own 8 


and left Daniel Pomeroy bis Executor, but left no Aſſets. 


Upon the Death of Hugh Pomeroy the Ne chew, the 
Defendant John Gilbert entered and took the Profits ; 


and upon the Plaintiff the Mortgagee's bringing a Bill 


Words of this Truſt, the Portion could be raiſed by 
Mortgage, or any other Way, than ba angual Profits 


or Ln 


Objecled for the Plaintiff, 1ſt, That 1 was an 
honeſt Mortgagee, and the Term of 120 Years a ſub- | 
fiſting Term in Law; that the Defendants claimed 

under a voluntary Settlement; and the Power to raiſe 
the Portion being by Rents, Illues and Profits, the Word 
[Profits] when not expreſly called annual Profits had 


been frequently underſtood to ſignify any Profits that 


the Land would yeld, « either 5805 as Selling or 


Moregaging: ty 


That the Words Si well by Lebe Gel v were nods . 


additional, and not telticive; ; and if the Portion were 


to be raiſed only by leaſing, then it could not he raiſed 
by annual Rents until Leaſing; that to ſay, all the 


Profits ſhould be applied to the Portion, ne the 
Life. of _ Hugh Pomeroy, Who was the Remainder 
for Life, would be a great and undeſigned Har up- 

on Hugh Pomeroy, by defeating him of the — + Bene- 
fit of his. Eſtate for Life: it n be to ſtarve the Te- | 
nant. for Life, and this for the Benefit of a remote Re- 

mainder- man, who was to have nothing, until aſter the 
Death of the Tenant for Life without Iſſue Male; vhich 


Was a See * all Ruler of Bquitys'” 


As if one were to 5 wack 4 the ES 
of Deva and afterwards to 4. for Life, Remainder o 
B. in 


* 


B. in i is * the” 4.8 "Uſlare Sts, he h 

Debts paid; yet ſhould he not bear the Whole . 
of the Debts," in regard, this would"intirely, oy 1 1 
Deviſe as to n, which would be to deſt oy 1 


» « Br, 
Fog 


I DER Weg ** „ e 


But eſh belly it ald jd harder in — Cale, tone 
ſidering Roger Pomeroy chief Ara ſeemed to haye 
been for his Kinſman Hugh Pom eroy, Who was both of 
his Name and Blood, and who” thight 
to have been named by him firſt in the Will, with 
an" Intention of prefefring him to the Perſons to 


. , * 


whom the ſubſequent Limitations | were made; and 


as this would be an Hardſhip on the Tena for 
Life, to ay it out of the Pali ts, fo, an the o- 


. % 


ther Hand, it would be prejudicial to the Daughter 


to receive that Portion by Dribblets, which dug 8 
be advanced at once, and ht a ol” San,” on de 


Was favotired in 


ditor; "nay; that hefe the Daughter * aftvally a a 


Purchaſer of of her Yorke: it being in Conſiderution f 
a Marriage, an the —— Portion] and therefore, 
Ways bear it, che Court ſhould 


PR ab. 
"a"; oF 


if the Words would + 
aſſiſt it with the moſt clp Conſtruction; con- 
ſequently, as the Word [Profits] would extend to a 
Mortgage, it ſhoulk 
rather, Where the next Limitation in the 
to the Ter for ſecurit 


der in Fee to the Hleirs at vmeroy 
made the Settlement; and if on the T. h:of Roger 


Pomeroy, the Heir bad entered 3 aeg the Profits, 


theſe Profits fo taken by the Heir at Law, would never 
ortion; that if the Heir 
F e 1. py * . : at | 


of che 


_=_ eng in Diſchar ge 
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ell be 3 8 


be taken iI chat Senſe; and the 
Settlement, 
the Fs "Was: 4 Rem - 


DN Ds Term. babe r 1922. 


at r We deer Bade defended- himſelf gk the, 
Daughter, to whom the Portion was due, ſo neither 
could the Perſons- under. the ſecond Settlement ; foraſ-, 
hey/ aimed ander che F to Ras 
Heir . e 
„It was Altec, Auk tha oY W 
* The Truſt of the Term of 120 Years,. was to 
raiſe the Portion out of the Rents, Iſſues and Profits, 
as well by leaſing the Premiſſes for one, two, or three 
Lives, or for any Number of Years, determinable on 
one, two, or three Lives, or for twenty-one Years ab- 
ſolutely, reſerving the ancient Rent; ſo that there was 
nothing to anfover er theſe eb ls well] no Correlative. 8 


' Now tlie Words dad: mi bt 5 toraiſe the Pore. 
tions by Rents and Profits, as well 2s] by Leaſing, and 
the Words [as well as by Leaſing] being uſually Sure 
in Caſes of Meſtern Eſtates, where Fines are commonly 
raiſed by Leaſing, the ſame might here have been uſed 
in "majorem cautelam, to impower the Truſtees to make 
Leaſts," notwithſtanding that the general Word, u 
[Profits] included — Power; and it was common to 
lay, in thoſe Kind of dale In Truſt to raiſa 
the Portion by Rents, Iſſues, and Profits, or by Sale, 
Leaſe or Mortgage, tho ve. this had Tow: Po: M ed 

by che Wand Wehe 55-4 TE 


Lith, zel repreſented as ver bend for. 2 Coum 
of Equity to decree. the 1 of an honeſt Debt, in a 
Caſe where ſuch Debt would be ſaſe at Law, and to 
put the Motrgagee to follow the Perſonal -Aﬀets of 
Hugh Pomeroy the Remainder-man, - for the Payment. 
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of his Debrs3 eſpecially - when the Executor of High 
who was made a Party to 94 Suit, has denied” Aſſets 3 


and as to th 9 en N a not 
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alter or prejudice. the farmer. Secu | art, " made by che N — 1 
firſt Spe IRE. for ge .,/5. 15 A . -- 
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| Lard 4 chanel; 1. will be. very material co kno 
the, yearly, Value of "the P emiſſes charged with” this ' 
Portion, in order to ee within whiat Tin the Portion” 
could be raiſed ;. tho it ſee 125 if es Recon © Seule. 
ment made by Roger N 
of ten Years, only fb 
1 ERA gy 
Able ime, Aa proper 
Hr this re p 


1 or 01 5 8 F 
of - Years,* determinable upon... 
for Ke A ab Years ab- 


* Fe of 
500 the Word 


and: 1210 Vi d, e er by ks 
there are Tub 
a and rehrzin it, as by ing. Fea ave not 
any Caſe, Which has 10. that 'any « other ] 
ſhall be made Uſe of for the raiſing 1 15 it. 


0 Videinte ober mante. | 
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It is as wht 4 t the garden EO on- 
fine the Manner of raiſing this Portion to Leaſing, 
to ſecure any Portion at all; and conſequent y i 
would be a PA 725 of Truſt, to raiſe it any c other 
Way. * 80 * 1 . 12 96418 Fg Wl 9 482 I 5 7 nc TY 
Ant at the Wine if wah chte Settlement, (lich 
was in 1657 1 do not think that ho Word Lo : 
was extended to ſignify) the Profits Kee . he 
made of Land by Sale or Mortgage. 1 
Ge Here: i is no. Time b for the Ae of this 
this in the portion; and therefore the Portion ir in this Caſe is due, 
Main oi when the (a) Profits can raiſe it; and it carries no Inte- 
Buch, poſt reſt; but when the Sum of 1 500 L is, or might have 
3 & been raiſed by the Profits, 5 it becomes due, and 
re a 


the Land 1 is changed, as having b b orn its Burden. | AT 


annual 3 or Fines, if no 49 5 are. Portion 1s not que, till ſuch Time as it 


might be ſo raiſed. 
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The probte tet by tugh Pomeroy, ate as ire 
uo the "Mortgagee Tuy, becauſe it is ſaid in the laſt 
Clauſe in the Mortgape-Deed, that it thould' Be lawful | 
for Hugh Pomeroy to take the Profits Without Account, 
t Default of Payment ; ; ſo that he, by this Clauſe, 
is Tenant at Will to the Mortgage, which makes it 
to be the ſame Thing, as if the Mortgagee had let it 


. to any other Ferſon; therefore this Mortgage made to 


4.27 


the Plaintiff is not purſuant to the Truſt, and fo much 
of the Profis, as have been received, muſt go towards 
the Payment and Sinking of the Portion; only here 
| having been a Power of Leaſing, and' the Intention 
=" been to charge the Land as far 1 may be, r 2 
Lerthe Maſter ge, bow * the Land mi An 3 
charged by Leaſing, and whether any Lives were va- 
I 1 cant, 


— 14 * 3 — 


cant, and gehupe the Conſideration, þ how far the E. 
ſhall be chargeable thereby; and let the Repr n 


tive of Hugh' Pomeroy. pay the „ and | 
as far as the Af ta will extend. Wie u 


We 2 
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NE ſeiſed o of a ny Eſtate, wal "poſſeſſed of 1 per- 4 8 
fonal, Eſtate, and having ſeveral Children, de- ge a Le- 
_ Eſtate to his eldeſt Son, 5 pay- 
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Rev ts 1 55 with 1000 J. a- piece to all by able attwen- 
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; ns. in 


younger Children, payable at their reſpeive: Ages, of wh 
twenty-one, bur in the Will no Notice is taken of! Main» 5" 
tenance for the younger Children in in t Time. cu 


1 5 „ BG ata 8 2 | 4 tenance t0 the hot out of the Legey, befor it is due. 
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Y EK as) 1% ay ets 


for the Proviſion of Children: As where younger Chil- 
dren were left deſtitute, add the eldeſt an Infant, E- 
(a) Vide q 


1 Vol. 49 3. 
Pierpont 


verſus Lird 
Cheyne, 


© Breaft of the Court, tho the Will were ſilent with 

| Reyard' to that; yet it ſhould” be 

Father who gave theſe Legacies, intended they ſhould 

* carry Inter 

one muſt ſuppoſe it to have been the Intention of the 

10 0 Father, that his e aud uy wave Boos dn- 
* their Infancy. * es as n 


gatee ought to have Intereſt 45 1 him during his 
Infancy, in order for his Maintenante, witkr this Biffe- 
rence only, that where the Eſtate has A 


Wight! 1 Chan. Caſes 60. Renneſey verſus Parrot, 1 Chinn: 


his Honour ſaid, that of late it had been dhe Practice 


Reaſon, the Court would likewiſe. take 4 Latitude in 


to determine ths 
p lower ee 


cen ker e - 
over, (vix.) in the former Caſe, to allow-a Maintehati 


ught to 955 © done, which "Was, to pride ie FF 
rank Ins Children: © 9 ' ; ! 72 5 3 . he” - 
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uity would make ſuch a liberal (a) Allowance to the 
Guardian of the Eldeft, as that he might thereout be 
enabled to maintain. all the Children; and for the "OY 


this Caſe ; that ſince Intereſt was pretty much in the 


reſumed that the 


, if the Eſtate would bear it; for ery 


' Nay, that for this 'Renſon- it hn len held, he 1 
o a Legacy were deviſed over in caſe of W 
catee's dying before twerity-one, yet the Infant Le- 


ppeared to be 
{mall, the Court, in whoſe Diſcretion it always lies 
Wars un of LR; bas e "he 


mn 5 
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es 249. Leech verſus Leech; here a Diſtietzon was , 
gacy, and -a Legacy deviſed f 


tho the Legacy was not payable, but to give no 
Maintenance Where the Legacy was deviſed over; and 
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ſame became 
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Lb, before the 
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Devile « over, and t 
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De Ter erm. Paſche, 172 4 5 
Fed eig ouly; ho! as mch -s ſhould be thine 
' neceſſary for that Purpoſe, ſhould be laid out in Beau- 
tify ing the old 12 2 ee and ſoon rw the 
Teſtator died. | | N 58 * | oY # x tat 4 


* 
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oY 46 15 * lt 


There e to FM a great D, 8 Reaſon 
off the Fall of the Value of South-Sea Stock, which 
= Teſtutor had computed 75 Ons 2 cent. 4 


9 * Upon wht, it was Uetheed by the Maſter . ihe 
Rolls, that the Legacies given at the latter End of the 
Will being upon a Preſumption that there would be 
à Surplus, . there happening to be no Surplus, the 
former Legacies in the Will ſhould have a Preference, 
and thoſe Legacies g RY in the latter Rnd we hs: OM 
| Thould be loft... 
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However, as to abe Li acies 1 by the | Colic, 
it was objected, that a Colic was as a latter Will, 
Which ſhould prevail over a former, and therefore 
the Legacies in the ee ee to 1 Wenger re to 
0 ee in the: Wall. 


80 per cu The Codicil . bs i 10 ** of 
the Will, ſo that if there be a Deficiency to pay both 
1 the Legacies in the Will, and likewiſe thoſe in the 
Codicil, conſtant Experience ſhews, that there ſhall 
* an Abatement in Proportion; but here, when the 
Teſtator in the latter End of his Will ſaid, that in 
regard he apprehended there was a con ſiderable Sur- 
plus, therefore he gave additional Legacies, the ſame 
Apprehenſion of a Surplus muſt be intended to conti- 
nue in the Teſtator at the Time of his making his 
Codicil, and the Legacies in the Codicil ſhould take 
Place only out of the ſuppoſed Surplus, were it not 
for the latter Part of the Codicil, (vis) That the Le- 
* in the Codicil ſhould be * out of the 200 /. 
2 | | given 


. 


giren Bo the Rebaing of 2 2 * out 7 hs 
Remainder of what might be thought 'necelſury te to be 
laid out in beautifying the old a „ 
Alo, tho twas objected, that the Charicy-Legnoie 1982 . 
ſhould be preferred to the other Legacies, yet it was Charity-Le- 5 
decreed, art ſaid to have been formerly ſo ruled (), Fel , 
That Charity -Legacies, being but Legacies, muſt, on thers, dall 
a Deficiency, "Noe? in Proportion, notwithſtanding that . 


roportion 
by the Civil Law, ED have the ü * Pound 4 
to all others, | y due Poor of 


ſhall be aka as Part of Funerals, and ſo no 8 60 FRA x Vol. Ton ver. Auſtin, 
26 Kat Mafeers ver. Maſters, 422. and * General v ver.  Hudſm, 67 4 


With Ref ect to the 3 L given to FE. poor of tice 
berth Pariſhes, theſe he Court looked upon as Part of 
the Funeral, and as Doles at the Funeral; therefore 


held, that no Abatement ought to be male ou of them. 
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- But as to. the 5 J. L. piece given. to the 8 
tho theſe. had been paid by the Executors, 'who de- 
fired an Allowance on Account thereof, Vet, the Maſter 
of the Rolls ſaid, he could not break into \the Rule, for > ns 
then there would be no knowing where to Rop 3 \where- . 


fore theſe Legadjed 1 85 to abate 1 in ae aint 2's 


0 . It was urged, that the 60 L piece FAY to * 
the Executors being ſaid to be for their Care and Pai 


ins, 2.98 . 
the ſame became a Debr: And the Executors, virus 4 * 
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28 De 7. . — . Trin. . 
Caſe 8. Gore verſus Gel B. * 4 

. (Argument for Edward Gore the Plaimiff * 
Fett "THIS Caſe came on before Lord Chancellor Mac- 
Sons B. and 1 clexfield, who directed it to be referred to the 


C. both un- 


married, and Judges of the King's Bench for their Opinion. 


deviſes his 


| Lands to Truſtees for 500 Years, in Tung to-yay 1 to his eldeſt Son B. for 


Life, with Power of Diſtreſs, and on ſeveral other "Truſts, (ſome of which are remote) Re- 

mainder to the firſt, and every other Son of B. in Tail, Remainder to C. the ſecond Son for 

Life, Remainder to his firſt, c. Son in Tail, Remainder oper. 7 6 the i Fg 
a good eee Deviſe to the rſt bon of B. 


The Teftator William Gore had Savers Sons; ha 

and Bdward Gore, c. and ſeveral Daughters; and being 

ſiiſed in Fee of diverſe Manors and Lands, did, by his 

Will dated 14 Fly 1718. deviſe theſe Tindn Tc. to 

Truſtees for 500 Years, and after the Determination of 

that Term, to the firſt Son of his eldeſt Son Thomas (who 

was then a Bachelor) to be begotten in Tail Male, and 

ſio to. every other Son of the Body of Thomas to be be- 
Sotten in Tail Male ners, 1 


Remainder to the Teſtator 8 ſecond Son Edward. for | 


Life, Remainder to his firſt, Nc. Son in Tail al 
1 ſucceſſively, with diverſe Remainders over. 


1 Truſt of che Term of. 500 Years was, to pay 
5 go Teſtator's Debts and Legacies, which were con- 
ſiderable, and likewiſe to pay 50 L der Annum An- 
nuity to the Teſtator's eldeſt Son for his Life, with a 
Power for his ſaid eldeſt Son to diſtrain for the ſame, 
if in Arrear, with a Power to the Teſtator's younger 
Son Edward to charge the Premiſſes with 10001., a- 
piece for his younger Sons or Daughters, payable at 
twenty-one, and with a Maintenance for them in the 
mean Time, not excecdin g the Intereſt of their Por- 
— 2 | tions; 
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And 1a 10 8 the Judges, in 1 


younger. Son Edward Ge. 


in very. few Words, and 3 1s but this: 


£ x 
* 8. 


miſſes in Queſtion, deviſes them to T 
Heirs, to the Uſe of the ſaid Tr 


* 


upon ſeveral Truſts yet ſubſiſting, and likely long to e N 


continue, and from and after the Determination of _ " 
that Eftate, then to the Uſe of the firſt and every _— > 
Son to be begotten of the Body of Teftator's eldeſt 2 

Gore, in Tail Male | Ma "fac tay Remainder oo 
to l . Uſe of the Teſtator's ſecond Son Edward Gore = DEEDS 


1 
> 
% 
4 
. 
7 ” 
: 's 
* _ 1 
: 0 
. 
P 
. 18 
* y 
4 + 
* 


. 
e Rr TI 
2 — 7 r 4 2 g 
: ” E * - . 
* 
. 


runs pr, roo en 
* 


for his «Life, nu — oer. The Teuto d es, 5 
and at his Death, his eldeſt Son Thomas had no 80n, but 


afterwards rhe Teſtator s eldeft 80n Tbomdd Rad 4 Son, 
(the now Defendant William Gore) upon which the Que- 
ftion is, whether this Son 'of Thomas Gore, born * 
the Teſtator's Death, be intirled to the Premiſſes gy 


And 1 tunnbly take it it, chat tt the son of Thomas St. 


; born after the Death, of . TO; is nat GOL to 
the Premilſes 1 in Queſtion, re oF 


#4 


I cannot oy, nor can 8 1 Side m, W I 
the Time when the Teſtator William Gore. male his 
Will, whereby he deviſed the Premiſſes to "Truſtees for 
Foo Years, emainder to the firſt Son of the Bod Body of ; 
his eldeſt Son Thomas Gore, to be begotten i in Tail Male, 

that the Deviſe over of this Remainder, to ſuch firſt 
Son of Thomas Gore, Was in all Events, void at the Time 
of the making this Will. No; by Folnibility it might 
have been a good Deyiſe: It might have been a 8 
Deviſe, even by way of Remainder, becaule it was, at 
the Time of making the Will, p poffidle, . that this Tho- 
mas Gore the Teſtator's eldeſt Son, mig "oY have à Son 
born after the making the Wil, and before the 
Teſtator's Death; and 5 this may, in ſome Refpects, 
be ſaid to be no Will until the Death of the Teſtator, 
yet after the Death of the Teſtator, i in Caſe of a . 
viſe of Land, (which is the preſent Caſe,) a Will, in 
Due, , many Bev mac relates to the ( 5 Time of the making; 3 


en er “nd therefore, if 1 deviſe all in Lands and afterwards 


ſus Earl of purchaſe more Lands, This * Wil 0 far relates to the 


Suffolk, 97. 


& Wide. Time of making it, as not fo paſs the alter · pur⸗ 
ſus alen, chaſed Lands; nay, tho the Teftator ſignifies his ex- 
11 preſs Intentibti that his after-purchaſed Lands ſhould 
bas or if the Teſtator derte all the Lands Which 
: ſhall oF ſeiled of, NIE this W not . Lands pur- 


7 chaſed 


n. Cee is anita vo in is den his Birth karin hap- 

pen d ſome Time afterwards, (vide poſt64.) and occaſioned the Reporter's 

- arguing the Caſe a ſecond Time in B. R. The Reader will perceive this Mi- 
ak has ariſen by tranſcribing the Caſe as ſtated in the ſecond Argument. 


— n ger the en as * 

Court in in che Cale of e ad co, 

197 en 17 94 52 ty" 1 

= 5 Fi Ev) 1997215 

I. is true, it is ſhewn in this Caſe, that the Will 
ted the 1 ach of Jah 17 181 and that che Teſtators 
was then a Bachelor, a and that the 

non " Fehraat following; yet as it is wholly 


uncettain when any' Perſoti kei "oy die, ſo ut 

Time when the Teſtator made this Will, it was 
en wholly" unceitain; how long aſterwaids 'the Te- 
ſtater might liye. It could not be then known, but 
that che Teftator might live o long after the makiß 
the Will, 35 that his eldeſt 8on Thomas Gore might hav 
2 Son born in the faid Teftator's Lifetime, and che 
F rler at' Happen aſtervrards, will 
bbet alter what the Law Was" at the Time of making 


1} 


+ x "4 * 7 21 ** 8 > I "7. 4 3 n * : * . 7 1 © &Y 5 * * . R 
FF $3.05 3 Fs. „ : 15 4 8 Te. % 36 309 | 


ks ſuppoſe, that afte ths making this Wil | 
che Ts elde Jon Thoh 0 „ had had à Son born 
in the Life of the Teſtator; how' would this Son have 
faken, whether 12 N of Remainder eXf 


or” Ft "1 


was ſuch * wo 1 1 1 9 4 No of Re 
mainder, and not by way of executory Deviſe; for 
then the Caſe would have been but this: The Teflator 
deviſes Lands to Truſtees for 500 Years, Reminder 
to the firft Son of the Teſtator's eldeſt 80n Themes Gore, 
to be'begotten in Tail Male, Remainder to the Teſta- 
tors ſecond Son Edward Gore for his Life, and Tho- 
mas Gore the Teſtator's eldeſt 8on, has no S0 bon 
at the Time of making the Will, but-"afterw 
(and in the Lifetime of the Teſtator) 'has à Som, 


and then the Teſtator dies; it ſeems there can be 55 
Doubt, but chat this Son of Thomas Gore, born after the 


” making | 


a 


n 8 Wil, r in ws 8 of the Telior,. 

would 3 been intitled to the Premiſſes, and would 

have taken by way of Dernniniler, and not IF Way of 
e Deriſe. 

x | 12 7 6 14 

benen Fit 1 . 4 prelent Caſe it it was & ooffble 

at the Time of making 1 Will, that the Deviſe 

over of the Premiſſes is the firſt Son of Thomas N 

| might have taken Effect by way of Remainder, b —— 4 

Birth of a Son in the Lb dime of the ſaid T 

75 and after the making the ſaid Will; and ſince it is laid 

down as ai Rule in the Caſe of Purefoy and Rogers, 

(2 Saund. 388.) that where, a Deviſe might ever take 

Effect as a contingent Remainder, in ſuch Caſe, it hall 

not operate as an executory Deviſe; if, where a. e- 

viſe over might operate but as a contingent Remainder, 

which is but a precarious. Eſtate, and at. the Mexcy 01 

the Tenant for Life to deſtroy when he leaſes, 1 Tn 

if even in that Caſe the Deviſe over ſhall not take Ef- 

fect as an executory Deviſe, I ſubmit it to your Lord- 

ſhips, whether the preſent Caſe is not within n ner. 

and to receive the like eee. g 40 $1.1 e. 


. 


Bur for Argument-lake, taking chis point to obe 0 
me, ſtil the prays Cale 1 is for me. wy” 

Firſt, 1 may take this 5 granted, 1 in 5 pre- 
ſent Cale, where the Deviſe is to the Truſtees only 
for 500 Years, with Remainder to the firſt Son. ef 
Thomas Gore to be begotten / in Tail Male, and Thomas 
Gore has no Son bom 3 in the Life of the Teer; 1 
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ſtrue 1 it an n Deviſe. 
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"2 in 3 of 6 $24 pa it 10 194 3 
much inſiſted upon, that in the Deviſe over to the 
firſt Son of Thomas Gore to be begotten, theſe Words 


to be begotten] import a future and executory Deviſe, 
and make the Caſe different from what agree | have 


been, if ſuch Deviſe over had been to the * Son of 
. Gore en 7 


bad 


& Hewet 
4. verſus Ve- 
| "ot 427. 
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my * 
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W Tolire 


#472 1 dic Ws 
Yer that theſe Words are 7247 8 the 72 5 in Ga 


of a Will, as in the Caſe of a Deed, has been deter- 
mined. in the Court of Chancery. 2 Vern, 545. Cook 
verſus Cook,. Paſchs 1700. Where _ Deviſe being 
to the Iſſue of J. & begotten, the then Loxd Keepen 
in the Determination of that Cauſe, de that 
the Words begotten, or to be begotten, make, 50 Manner 
of Difference, but are the ſame, as well in Conſtru- 
ction of Wille, as Settlements, and take in all the 
Iſſue afterwards begotten. 211 


Art Woes 


In che oreſent Caſe, where the Benn is to the Grſt 
Son of. — Gore to. be begotten, ſuppoſe Thomas 
Gore had had a Son born before the 7 f of this 


Will, and never had any ey Gal; * gin wordt 
| Vol. 1 ing 


wy a wil, NESS is e Cal Ty 
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De Term. s Trin. 1722. 


| Vors begotten ns to be begotten are he "oO lame. "= 


and —— by Virtue of the Words to be begotten. 2 


to his firſt Son to be begotten, and then had a Son born 


the 5 to the Teſtator's firſt Son Fo be Tow , 
w he was born before the Will. Ne 


Conſtruction from that which the uniform Reſolutions, 


again me, 


ing to 0 e ai ſuch Son, tho han 8 5 
making of the Will, would have taken the premiſſes, 


I would bes Leave t put this Caſe a little further: 


Suppe bl the Teſtator had one Son born before 
the making of the Will, and had deviſed his Lands 


after the making of the Will, which of thele two Solis | 
ſhould take = 


W by * che eldeſt Son, * that by V W hg? 


ad & this be A it is a (od that the 


 Aceontingly: as they dure wid, 50 are, Getty 
uſed promilcuouſly in moſt Deeds or Wills, where an 


Eftate-tail is created, and are now 7 became almoſt tech- 
uo Words: Ly eee | 5 | 
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Jas It miphe' Y at RY Time of - Diy of A e 
Conſequence, to put upon them a new and different 


as well of the Coutts 925 CIOs as "ye xe have 14 
to Vw oe” * 


wo 


3 2 


But for Argumentdke, raking this Point to obe ao 


Still. 1 kindly: ü that the Deviſe in 7 Pin. 
cipal Caſe, being to the Truſtees for 500 Years, and 
from and after the Determination of that Eſtate, to the 
el Son of the Body of W Gore to be began 

i 4 this 


_De Term. . 722. 30 


this Deviſe over to the firſk Son of Thomas Gore i in _ 


cannot be good by * of Ann Deviſe, for "hel . 
— 48 a 1 25 : uy "v8 15 N Ps TH ? 
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TY Becauſe: ip Phi" over to mY nf Beſt Son of 5 


Thomas Gore to be begotten, is not limited to take Ef- 
fe within the Compaſs of Time which the Law al- 


lows for that Purpoſe; for though Thomar Gore had a 5 a 
Son afterwards, yet thut Son does not take a legal and | 


alienable Eſtate, until pra Lunn, Tem, of 56: a 
Years 1s determined. 2 


1 75 | e 4 . 
15. f $i "34% 


2. Hob 


| And4 in idol next . this „ Dns over to b $f 
Son of Thomas Gore to be begotten in Tail, and which 
is expectant only on a Term for Years: deviſed to the 
Truſtees, cannot be as an Exetutory Deviſe, be- þ 
cauſe the Freehold of the 'Pretmiſſes"\cannbt; in this 
Caſe, deſcend: to the Heir at Law of the Teſtator, there * 
to wait, until the Executory Deviſe takes Effect, with = | 
out wid hmm A Dev 


i. 


riſe-cannor be ood: ' 
a} bio off öl e at en 

Now 1 fin the Freehold, in this Caſe, cannot et 
ſcend to the Teſtator's Heir at L. W., becuuſo it is de- 
viſed orer by this Will from the Heir at Lar to ſe⸗ 
veral Perſons i in eſſe for their Lives 20% Fan 
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Thirdyy: ner why chis Deviſe' over to 


the firſt | Son of 'Thomas: Gore to be begotten cannot ä 


operate as an executory Deviſe, is, becauſe it is deviſed 


to this firſt Son as a Remainder and therefore cannot 
take Effect as an 13 Deviſe. | 


Ain £11 £2171 84171 1 81 BUF: 18 | | | ' 
Firſt Then I take it, that «his Dei hg to T "Sin : 
ſices for 300 Years, and afterwards'to the firſt 8on of 
Gore to be begotten in Tail Male, the ſame” is 


too remote a Deriſe over to take Effect as an exeou- 
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De Term. J. Trin. 1722. 


(2) Vide 


Salk, 230. 


made uſe 


And here I would not enter into that late Field 
of Learning of executory Deviſes; I would not trace 
out their Original, when they uot nor would I ex- 
amine into the Progreſs they have made; only this I 
may ſay, they obtained from the Court their firſt 
Commencement not without great Difficulty; and as 
to their Progreſs, it has not been allowed without 
great — hardly without continual Entries of 
Proteſtations, (if I may be permitted to ſay ſo) that 
the Court would not go one Jot further than the for- 
mer Reſolutions had carried _ and Had almoſt 


en of having gone lo wan 


1 would juſt beg Lande to mention 1 * Ex bs . 
00 by Lord Chief Juſtice Treby, in the Deliver- 

ing of his Opinion in the Caſe of Scattergood and Edge, 
* (4) That his Lordſhip had obſerved theſe executory 
pc © Deviles had 3 many intricate Queſtions 
not known to the Plainneſs of the Common Law; 

77 5 for this Reaſon he would be always againſt the 
% leaſt Enlargement of that Time, to which former 
« Reſolutions had confined them, and that he would 


do nothing in Favour of ſo inconvenient an Bftate. ö 


* Mr. Bootle, 


4 confined to one or more concurrent Life or Lives, or 
© elſe it would be void; and that this executory Deviſe 


. e L 


80 that I take it * ed, «x; it can by lads 
appear, that the allowing of this executory Deviſe 


will be to carry it any Thing. farther than has been 
yet done, this alone will e a uten neee, 


a e n be ee e 22 Fe 


Having ſaid 4 much, I add not repeat what 
the Learned *. Counſel on my Side infifted upon in 
his Argument, “ 'That every 1 Deviſe muſt be 


0 might exceed that Time, in regard Thomas Gore might N 
"uy 1 5 die 


hy 4” 
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* lie aha a FR 5 "5 his Wife privement . ' 
I with à Son, who might be born nine or ten Months 


„after the Death of his Father Thomas”; it would be 


tedicus and take up too much of your Ledſhipe Time, 


to repeat thoſe ſeveral Authorities which he cited, and 
what he urged upon that Head; I take it, all that 


can be ſaid, Thats been ſaid upon chat Virt of the Sub⸗ 1 
ect, and n it _ mers 5 wp Wick "you Lord- 


{hi he : * 


F * tow 21 5 
N "14 


What I ſhall alt upon, is, . this Deviſe beg 
to the Uſe of Truſtees for 500 Years; and from 


and after the Determination of that Eſtate, to the Uſe 


of the firſt Son to be begotten of the Body of Thomas. 


Gore in Tail Male, this Deviſe oyer to the firſt Son, 


c. is a void Deviſe, becauſe it cannot take Effet woot 
after the Determination of the Term of 500 Years, and 


will not veſt upon the Birth of this firſt Son of Thomas 


Gore, ſo as to become a legal and transferable Eſtate, 
nao the 9 1 n Term is determined.” 5 


A; 


c + (4843 3284 RA OF R 
ce boſons 1 come to 5 y Point vis wot 4 esd a 
Word with Regard to this Term of 556 Tears de- 


Notice of the Nature of the Truſts declared therec 3 
| (which methinks they ſhould not, being a Matter 


Notice of Truſts in Equity, they may ſee, that the Truſts 
of this Term are ſuch,” as (for ought appears to rhe 


reſt, and alſo prog Portions you * the Codicil. 
vol. IL ED L 


Bur 


viſed to the Truſtees, and which is limited precedent 
to the Deviſe over to the firſt Son, c. As to this 
Term of 500 Years, if a Court of Law were to take 


merely of Equity,) wh if a Court of Law will take 


contrary) may laſt as long as the Term itſelf; the 
Truſts are not only to pay ſeveral Annuities for Lives, 
but to pay ſeveral great Debts, and confiderable Por- 
tions to the Teſtator's younger Children, with Inte- 


, 
, 
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and 1 it How not- appear when i it will... 


n 


OT this, . Will ide es cm 
of the Teſtator, when they ſhall be in Poſſeſſion, have 
a Power to charge this 18 Vears Term with Portions 


for their younger Children, payable. at their Ages of 


twenty-one, and to their Daughters at twenty-one or 


Marriage, with Maintenance in the mean Time, not 


exceeding the Intereſt; of their Portions, and the like 


Power for the Teſtator s eldeſt Son to charge the Term 
with Portions to his younger re 7 


80 that the ie who are to ak theſk! R 


to be charged upon this 500 Years Term, may not be 


yet born, not born for theſe many Years, and after 
1 — Birth, they are not to receiye their Portions till 
twenty-one ; neither is there any Proviſo for making 


void the Term, even upon the en of all hen 


Debts, ret and Annuities. e. 


"There: i indeed a N 8 if te Perſon 1 next 
in Remainder after this Term of 500 Years, ſhall, 
to the good liking of the Truſtees, ſecure the Pay- - 
ment of theſe pt ty Debts, and Portions, - then 
the Term ſhall mend * een | 


But . be . W in | Remainder * 8 


val or ever can, or ever ſhall think it worth his 


While to din luch Security, does not appear. 


Tho ſurely in the Caſe of Truſt, ad ſuch a Truſt | 
ſo likely to continue fori ſo very long a Duration, it is 
not probable a Court of Law will take Notice of ſuch 
a muff, or how log the ſame i is to laſt; here it is 
made Part of the that it is not 200 e 
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80 that 1 take. ob us Term of 500 We 9 5 be 
looked upon in a Court of Law, as an abſolute Term 


for ſo long a Time, and that the. Truths ken . 
| quite: out of the Caſe, 


Then the 8 is no e, We that the Taſtes 
a4 ran the Premiſſes to 4. for 300 Years, and from and 


after the Determination of that Eſtate, then to the firſt 
Son of Thomas Gore to be bogotten in- Tail M | 


a Remainder to Edward Gore, n Son of the Teſta 
4 for his Jae, CY "Th | 


"2" 484 a + 
10 Ty ST 0 Þ 
2 * 
9 * * 4 
5 . 
s 


1 


p here it 3 to me, =o «< Devise over cvs 


not, by Way of executo Deviſe, (as the other Side _ 
would have it operate) — 4 or veſt any ga or Tow 
ferable Eſtate in this firſt Son, Rath he; on 2Emination = 
i che 500 Years Term. + ITESE 23} | 35 5 =o NN 


* 


As to this, he Nature 4 an _ Deniſe is 10 
be conſidered. EEE ey 5 


Now every; executory, Deviſe is to Fl n 8 
an original Deviſe, not depending upon any prece- 
dent Eftate given by 1720 will, but is an Eſtate which 
is to ariſe and ſpring up in Poſſeſſion at the Time ap- 
pointed for that Purr _ and then, and not dl Lars 
to take Effect as a 1 and alienable Eſtate. 


In the mean BF the Deriſe i is why and pro 
perly called an executor e bs 


i; i 1 4 N Bs 
2 


perhaps a Term 0 1 — as five. d | eam may 
look a little ſhocking; I: in (a) antient Times tbeſe (a) Vide 
long Terms were not uſual ; Terms for Years, cho ne- "nh og 
ver ſo long, were formerly but little regarded in Law; % 574 

as * were at the Mercy of the Remainder-man, or Re- 


2 verſioner 


— 


Ab. 
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. to deſtroy them; for theſe Termors — not 
falſify, in caſe of a feigned Recovery ſuffered by the 
Remainder- man or Reverſioner, until this was remedied 
10 Stat. 23 H. 8. cap. 15. | | 


In the preſent Caſe, inſtead of this hog Term of 
five hundred Years, I would put the Caſe of a Term 
of five Years only, for the Alteration of the Term can 
make no Alteration of the Law, as to this Point of 
the Eftate's veſting. . os 


Suppoſe then the Teftator, in the bindpel Caſt; 


had deviſed the Premiſſes to A. for five Years, and after 


the Determination of that Term, to the firſt Son of 7 
Thomas Gore to be begotten 1 in T ail Male. e N 


And uppoſe that after the Death of the eas 
and within this Term of five Years, Thomas Gore had 
had a Son born, yet I take it that, until the five Years 


had determined, no legal or alienable Eſtate had veſted 25 
in this firſt Son of Thomas Gore. I 


If any legal Bflate would have veſted in ſuch gl 


> Son, Vc. upon his Birth, it muſt have veſted in him as 


| a Remainder, that is, the Truſtees muſt have been 


polleſſed of the Term for five hundred Years, (or for 
five Years, as I'would now call it,) Remainder to the 
firſt Son of Thomas Gore (og born) in Tail Male. 


But, with Submiſſion, that Eftate n at the G 


firſt, at the making of this Will, and at the Death 
of the Teſtator, was an executory Deviſe, can, never 


afterwards be turned into, or become 'a- Remain» 
der, nor can it be claimed as a Remainder, but muſt 


continue an executory Deviſe, until it takes Effect it in | 


OO” | : ! : v4 f i ; ah f A 2 Þ 
* 2 i * - * EY * * * 7 * 
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f . 1 
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* 
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| This Point would per in a dear Tight, if! 


might ſuppoſe, that at che Time of the Teſtator's ma- 
king his Will, this Thomas Gore had had 4 8en bo. 


; 


In regard Bile then, by hed De is of als Poets 
in Queſtion to the Truftees for 500 Years, and from 
and after the Determination of that Eſtate, to the firſt 
Son of Thomas Gore, Oe. chis had been à common: plain 


reſted Remainder i in In firſt Son of , Oc. 


But it abe 4 in . Nl Caſe, that Thomas 
Gore had no Son born at the making of the Will, nor 
at the Death of the Teſtator, and the ee ſtate 
being only a Term for Years, and conſequently unable 
to ſupport a contingent Remainder, and therefore = 
being void as a Remainder, for this Reaſon, ſa rs 8 
on * other Side, we do not claim the Prem 
way of Remainder, for as ſuch" it would be Void, bur 
our Title! is by way © of executory Devil, 


y The Siegen & which un b be, wh the! wi 4 
be obliged to abide by this as an executory 
it can never rerwards AI as a Remair 


Feen if the Eſtate in the premies wh to Teſt 
in the firſt Son of Thomas Gore upon his Birth, as a 
legal Eſtate, it muſt be in him as a Remainder MERE 
upon the Term for 5 500 Years f in che Truſtses. | 


But tho 1 do- inſit, chat no [legal Eſtate a n 
the firſt Son of Thomas Gore his Birth, until the 
Determination of the ent Term, either by way 
of Remainder, or otherwiſe, 15 if this precedent Term 


were but for five Years inſtead of five Made, or for 


2 Term not tov long for an executory Beviſe to uit 


M . 


admit. that if t e Teſtater in | | 
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(a) See the viſee over of; 
Caſeof 
ver. Albone 


Vol. 1. ubi ther aſlign, grant over, or deviſe. 


1 8 0 a, 574. Fulwood s 721 10 Co. 407 eee 1 . a7: Wo 


[Mind. 


bility might bave veſted in ſuch, Son . en 
and fk, a Poſhbility as would have, deſcended to the 

ody, tho ſuch Son had died before 

the Determination oÞ te e and bk this would * 
no legal Eſtate, | 5 I t Fo Ht Brits 5 110 


But this is no new. Motion, being ut agreeable 
* another Caſe ſettled and adjudged of an Fong N 


Heirs Male of his 


Law, but à Poſſibility; 


* preſent Caſe had FN * . to Trustees 


for five Vears or for thirty Years, and afterwards to 


the firſt Son of the Body of Thomas Gore to be begot- 5 


ten, and Thomas Gore had had a 
Term of thirty Years, that a Bb of Right or 5 
n his Birth, 


Deviſe t and that is, where a Man poſſeſſed of 


Term for 1000 Years, deviles to 4. for Life, 3 75 
to B. his Executors and . Aging his 0 


Wi of the Tan and de. 


"Mews Fy che flt Dev 7 | ag, 5 Lis * 
wits Intereſt in the Term, and B. the Deviſee over, 
notwithſtanding the mapifeſt Impoſlbiliry that A. 
ſhould outlive thele 1000 Years, 


Co 
FF * 
vo 23 


Son born within th ; 


has, in Nation of 
e N tho it Was for 


ſometime held, that uch Intereſt would not ſo much as 


go to Executors, ( (Moore 83 t. Price verſus Almory,) which 
ot over, and the Law . in that 
Point, yet it is ſtill held and reſolved, that B. the De- 
the Term, has no (a) ) level Intereſt there- 
in, and that he has but a Poſſibility, Khich he can nei | 
So 18 4 Co. 66. b. 


Difficulty is now 


Cook verſus Apt WY ng 


ſt. 1 a 18 wo f f £1 [7 


Prom hence. | it is man 
Intereſt Poſlil 
Caſe the precedent, Term in the. pre 
{ir five, * r n N. 


ader | *. 8 


I bf — do fon 


ILY 1; 4 8.5 14140 ö 143 


Dave 3 
6 2511 ny e bay m 
ent, Caſe, were but 

the fi 


rr Ter , | 
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> Wen * — 


805 of Thomas Gard: ſuch 6ſt don, if 1 vicdinahe: \ 
five, or within the thirty Years, might, on his: Birth, 
have au Intereſt or Poſſibility, but no legal 5 until 
the Determination of the precedent Faneg, fl 


A 
. 


But in the principal Caſe, the precedent 1 7 "hep 
for fo Jong a Time as Joo Years, this is too long bh 
an executory Deviſe to wait, ; and \therefore void, by 
Reaſon of the neee of. its ommenc | 


Beſßsdes, as in the) bebt Cale 1 {x Ga, Ve 
every executory Deviſe is an original Deriſe, and inde- 
pendent upon any precedent Term, it ſeems the lame, 
as if the ptecedent Term were out of the Cafe, in 
every Reſpect, except to denote and aſcertain. the fu- 
5. ee Whep : e eee, Deviſe is to cake 


% 5 * x . 
S e 84. „ 4 Fir 1 IE N 8 
4 


0 x 1 0 ; : * 4 7 þ 
5 9 1 ; 5 J f. 1 i — 4 12 7 1 „„ + $5 <3% 3 y 


therefore 1 W entice. ome Caſes in the 
Books of executory Deviſes without any Term li- 
mited before W or 871 e attending 


5 os "204 2 Sa. gd 
Amt &; 3 758. Clerk 1 Halb, this 0 fals is is mene 
Sons by the Court, and admitted to be LA: A. ſei· 
zed of Land in Fee, deviſes to B. in Fee, to;commence 
and 72 N ſix. Months after. the Teſtators Death, 
pod executory Deviſe, and will — 

of "Bk: Months h wk Lahner 5 


5 
* 


* 
"HY Oy 173 F 


mw 


Bur it is $a held . that 1 ale 4 


Months, the Tikes; ent 10 Sontinues 15 Py ter 


Als Y 4: NF. ef 10 e 8 N 155 L593 1 510 12 1 4 

8 $0, - 2 . 
Sn it * not the Deviſee during 

the ſix Months; forione and the fame B ate cannot be 
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at ihe "0 Time gh in two different Perſons (viz) 
in the Heir, and in the Deviſee, and as the Freehold 
and Inheritance is in the Heir, and out of the Deviſee, 
ſo the Deviſee, for theſe ſix . cannot alien, or 
: align over r ſuch Eftate. . 


4000 as 40 Months was 15 Time adi in 1 
Caſe, the Law will he the ſame, were the Deviſe to 
take Effect ſix Years after the Teſtator's Death; for 
during that Time, no legal Eſtate being veſted in the 
Deviſee, the Samen of the Eſtate would be Ms 
lock'd up. b 2 


of the ſame 0 as 44 is another Caſe FX 3 

W adjudged upon a ſpecial Verdict, in Cyo. Elia. 
3878. Pays Caſe: One ſeiſed in Fee devided Lands to 
J. S. 72 five Years from Michaelmas then next, Re- 
mainder to the then Plaintiff in Fee, and the Que- 
ſtion was, whether this was a wy Dove 1 the Re- 


np nah in Fee to the Plaintiff? 3 


. 


0 Ir was not a « wool Deviſe of ach Remainder, 
becauſe the ſame could not veſt in the Deviſee upon the 
Death of the Teſtator; and it being a Remainder in 
Fee, expectant upon a Leaſe. for Years, the Freehold 

would be in Abeyance, which the Law would not ſuf 
fer; and that the Freehold or Remainder in Fee would 
not veſt before Michnuelmas then next after the Teſta- 
tors Death, becauſe the particular Eſtate deviſed for 
five Years was not to begin or tale Effect until hep 
Tung, $74 EH 


But huge, to this was a TD Deviſe of + hs 
Roads in Fee; for tho it was admitted, that a 
| Freehold could not expect, or be in Abeyance, yet in 

that Caſe, the Freehold and Fee · ſimple deſcended, and 
velted 1 in the Heir at Law rill Michaelmas, and 0 Was 


U 
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not in n and; this made the ; Deniſe of the be. 
ſingle after Michaelmas good. 


| Now both theſe Caſes manifeſtly yt oy in FAY 


executory Deviſes, the legal Eſtate deſcends to the Heir 


at Law, till the Time appointed comes for the execu- 


tory Deviſe to take Effect in Poſſeſſion, and that, in 


the mean Time, there is no legal Eſtate in the Deviſee; 


* 


the plain Conſequence of which is, that he cannot 


grant over any legal Eſtate, but that, during that Time, 


ee 


Then the Queſtion comes to by how lo 


will allow that the Ownerſhip 
 ecutory Deviſe will be e to wait and _— 


And this 
been determined in the Caſe of Srattergood and Edge, 


Salk. 229. where it is ſaid by the Court, that twenty, 


nay thirty Vears have been allowed a reaſonable Time 
for the Commencement of an executory L 


ſeems to imply, that, no. more chen Ar ane wo 


be allowed. yo e ped 


1 2 


But can it ever be ————__ that a Peviſe ' of 


Lands to J. S. and is | Heirs, to commence and take 
Effect 500 Years. 


would te allowed? or, to bring it nearer to the prin- 
cipal Caſe, that a Deviſe to the firſt Son of T, . Gore 
to be begotten; in Tail Male, to commence! and take 
Effect $90: Years malig aby Death of ü the ee, would 


Surely, 3s f aDeviſer to 2 ws in Bk in in this to F< 


Effect and commence ' 500 . after the. Death of 
Vol. II. 


if 1 2 * 4 


the 


er the Death of the Teſtator, 


the Ownerſhip of the Eſtate is and up, and n 


ng the pgs 
of an Eſtate ſhall be 
thus intirely locked up, or for how long Time an ex- 


Queſtion i in a great Meaſure to . 


eviſe, which 


1 


rk LS | ry 


De Term. s Tris. 1722. 


the Nitetbe, be void, a Deviſe in Fee, * in Ta to 
the firſt Son of Thomas Gore then not born, to com- 


mence 500 Years after the Teſtator 8 Death, muſt be 
at leaſt equally volg. {ins 


And yet, in Effect, this is the ear. with this 
Difference only, that in the principal Caſe, the firſt 
Son of Thomas Gore (if the Deviſe to him were Wood) 

would have his Chance of coming to his Eftate ſooner, 
in caſe the Truſtees for the precedent Term of 500 
| Years ſhould ever forfeit their Term; whereas in 89 
Caſe TI laſt put, the executory Deviſe muſt wait until 


the 500 Years Term thall bave ended 45 Effluxion of 
Time. g 


Though dns theſe very une, 101 impro- 
bable Accidents for the Shortening of a Term of 500 
Years, will never be ſo far regarded, as to make ine 
ſuch remote executory Deviſes to commence 500 Years, 
after the Death of the Teftator, upon a Suppoſition, 
that fuch foreign Contingencies might happen; and 
that during all the whole Term of 500 Years, the 
Ownerſhip of the Eſtate is to be unalienable, until that 


foreign Contingency of the Termors forfeiting their 
Term does happen. 


10 bricg the Caſe ſtill nearer, it the Law be, as 1 
minibly inſiſt it is, that every executory Deriſe is to 
be taken as an original Deviſe, intirely in ndene 
on wy” FRE Term or Eſtate given by" the N Vill: 3 


Then che Caſe will be thiflaline as if e 
Term of 500 Years given by the Will eo the Tru- 
tees, had been of other Lands; wherefore 1 would 
beg Leave, upon that Suppoſition, to put the Caſe 
thus: (via.) That the Teſtator, in the Principal Caſe 
had been ſeiſed in Fee of the two Manor: "of "Dale 2 


1 Sale, 
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Sale, w_ had Pw Fry Marion < Dale: prin 


for 500 Years, and by the ſame Will had deviſed his 


| Manor of Sale to the firſt Son of Thomas Gore to be 
begotten in Tail Male, to commence. and take Effect, 


from and after the Determination of the 500 Years, 
vhich the Teſtator had Wan ee eee : 


in tha met of Bile. 


er it 3 bc; 


„ 


* thi laſt Caſs, the Grind? hm ers, —4 


Deviſee of the Manor of Sale, would have the Benefit 
of the Contingency of the Truſtees forfeiting the 500 
Gr Son of Thom ſurely the Deviſe in this . 

＋ of . in 5 — with the he. 


Term, — be word neverthe leſs, as 
mote” a mmm. 8 Tn 
5 r m 
Socha (e Lappribund): in the pricp Zaſe, no 
or ne Eſtate veſting in che» firtt: Son of 

and ee the Continuance of. ſuch tenſe Term the 
Eſtate of the Premiſſes, and the Ownerſhip thereof, 
being intirely locked up, this is a plain perpetuity, and 
RF oma Gare. 


Beides dhe is another Reaſon, why Np Deviſe 
cannot take Effect as an executory Deviſe; and char 
is, that in this Caſe, the Frechold — the Premi 
not deſcend to the Heir at Law of the Teſtator, Sand 

to wait until. the executory Deviſe takes Effect. The 
only Reaſon, and only Foundation of Reaſon, that can 
be given for the maintaining of theſe executory 
viſes of a Freehold or Inheritance, where there is no 


, Diſpoſition by the Will of the:Freehol 


De» 


in the mean 


Time, anduntilthe executory Deviſe ſhall | cake Eff, is, 
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in ene which che Law will not en 


veſted mid fixed in the ſaid Edward Gore, it e be 
deveſted and fetched back again out of him, and car- 


in the mean time to deſcend to the Heir at r Law of 
the Teſtator. e e 

And this is the Anſwer, the only Anſwer made to 
the Objection againſt executory Deviſes, and which 
otherwiſe would be a fatal one; for otherwiſe, and were 
it not for this Anſwer, where the Deviſe is to one for 
Years, with Remainder to an unborn Perſon in Tail or 


in Fee, there the Freehold of the Premiſſes would be 


But in the N Caſe, the Freehold of the pre- 
miſſes cannot deſcend to the Heir at Law of the Teſta- 
tor, becauſe it is deviſed away from ſuch Heir at re 4 
to the Teſtator s ſecond Son, Edward Gore. 0 


And, the Freehold of hy Premiſe being e | 


ried to the firſt Son of Thowas Gs when born: Aud 
ann W 


4 this Caſe this executory Deniſe to the 60 Son of + 


| Thomas Gore to be begotten, 4s Weds 


Now, as to this Point, I would not ſup ah * De- 
viſe, in this Caſe, by the Teſtator to the Fe uſtees, to be 
for * long a Term as 500 Years, but I will take it to 
be for ſome ſhorter Term, after which an executory 
Dai 1 commence; as for Inſtance, a un r 


dad thien the Caſe! 4 be hab! ; The Teflator = A 
vides: rhe :Pretbifſes i Queſtion to Truſtees for five 
Years, and from and- after: the Determination of that 5 


Term, to the firſt and other Sons of Thomas Gore, to 


be begotten in Tail a — Da Remainder ro 
I Edward 


5 


ſo to his firſt Son, Wc. wich Remainder to ſeyeral other 
Perſons for their Lives, and to their Sons in 1 4 21 
Remainder to the 4 Heirs 0 the Teſtator, To 


3 * ha Teſtator hos davided ihe Dromiſſes in 

Oueſtion to Truſtees for a Term of Years, and from 
and after the Determination thereof, to the firſt, Ve. 
Son of ee Gore, to "be . in Tail Male: 


97 wy he FL 1 
As an Bfiate-ctail. is as pe A: 1 Eſtate 
@ 


de the Statute De donis) as an Eſtate ſor Life is, I 
take it, that the Teſtator has in ſuch Caſe a Power to 


deviſe or diſpoſe of by his Will, the Remainder in Fee 
expectant nx this e Deviſe f in Tail, in the 
ſame Manner, as if the executory Deviſe to the firſt 
Son Thomas Gore, Nc. had been for þ his Life only; and in 
this Caſe, the Teſtator having by. his Will deviſed over 


che Remainder expecta rec . 


nt upon rer 
in Tail, unto Edward: Gare the Teaser n 
for his Life, with ſeveral Remaindets over, N 775 


only prevents the Eſtate from deſcending to the Heir 


at Law, n A of the — Dowild," but it ſeems 


pretty clear, that the Remainder over deviſed to. EL 
ward Gore for his Life, is a veſted ee and a 


ful miu of Freebald in l by nne 


ware ane 5 


or * berg — give; ; Way,” on che Birth of the firſt 
Son of y 75 m 4 Gore. i 1 * EE {4 Aa | 7 | 1 MA wills 05 * 4 186 N Ly 21 ahn | 
Ye HR 7 15 4 «#4 11 "Ps ny 0 10 1 $44. 14 0 15 n 


I leut h upon 1 Caſe to be the fans; as if the De · 
viſe had 3 to the Truſtees for a Term of Nas, md 


from and after the Detemninatidn r 10 the n 


®+ 
. 
go I 
" 
a 4 
Cy 
Hd. 


Edward Gote PW | Teſtaror's ſecond 8 ow! 78 his Life, Pa 5 


50 
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| Negele to Edward' Gore, the Teftacor $ ſecond 1 on : 
in Fee, inſtead. of for Life —_ oy. | | 


Pre off fee Years 


TIE Y 


In Amen Caſe no Eſtate Gbstlbever N 1 


to the Teſtator's Heir at Law, in Aid of, and to make 
Way for, the executory Deviſe to the Grft Son of Tho- 


mas Gore, at the Time he FRO" be intitted: to open 
lame. 1 


And T do not : fob any tence, as to this Pala, 


whether the —— or only the Freehold, is de- 


viſed away from the Heir at Law; for in either Caſe, 
the executory Deviſe t to rey 1 Son bf: Thomas Gore to 


bs . will fall. 


rl would own, i the Teſtaror had deviſed the Pre: 
miſſes to the Truſtees for five Years, and from and 
after the Determination of that Eftate, to the firſt Son 
of Thomas Gore to be begotten, in Fee · ſimple, inſtead of 
an Eſtate-tail, here no Remainder could have been 
limited over, and the Fee-ſimple would have deſcended 
to the Heir at Law of the Teſtator, in Aid of the ex- 
ecutory Deviſe, and to give Way to 10 When: at- 1 


Time appointed, it ſhould take Effect. 


80 ff the Deviſe bus deen to the Traſtess ber t the 
and from and after the Determi- 
nation 'thereof, to pag firſt Son of Thomas Gore to be 
begotten in Tail Male, without deviſing any Remainder 
over ; here alſo the Fee-ſimple would have deſcended to 


the Heir: at Law of the Teftator, in Aid of the exe- 


ay 4 1 when it Famine take Bard. 


; 80 if mY Deviſo over had bern to c 9 ri oht (Ben 
i, the Teſtator, which would be a void Deviſe, be- 


aun the W in ſuch ow! would be in * 9 


| 


5 8 this 


* * 
- - 
— 
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But PA 7” quite cheryl 0 * this Seni 
tory Deviſe in Tail, the Remainder for Life is deviſed 
over to one in eſe, and ca u was of taking, as here it 
is to Edward Gore the Teſtator 


gerd the Freehold beipg thereupon once veſted in him, 


cannot be fetched — K n ons Why to 55 8 
ck Son 1 Thomas Gore. 3 


4 : 


'T 


ol | This is ts nick Dieren, 8s 46 b Rae is 
twixt an , Eſtate veſted by Purchaſe, and an Eſtate 
veſted by Deſcent: As if Lands were granted to A. for 
Late, hy Remainder! to the right Heis of B. and B. 
has Iſſue à Daughter, and dies leaving his Wife enen 
with a Son who is afterwards born, the Daughter 
2 A. cara . h b Lande a 


wa. 4 89 CALL 43 4. "I 


* 
F | #2 


But i theſs Lands had 51 graced to B. * 


hix 


Heir, and B. had died leaving 8 Daughter, and h 
Wife enfant with a 8on . is . — born, het 


Title Lins by Deſcent, ſhall 


College c.. Ws. A708. -2þ + als ON 911 N 
1 = * 


dance, A N Lana he Ban 25 Thomas Gore, 
ſhall become intitled; but on the other hand, bee 
che Remainder, after this ex 
Son of Thomas Gare in Tall, is 


4 E 4 * 2 Fon a 8 


EE 40 1 La am 3 * - Cale, ads 2 * 8 


Jar Ye 


where there is a Devi , d aſterwanda an 


82 


's ſecond. Son, in Re- 


give Way Ae 
the Son.' 1 0. 9 5. :Shollyy's Caſe "3 661. Are . 173 


a, 1 r 


6 | executory Deviſe l in Tail. © or - 2 Life PF) * that x $5 
Remainder over for Life, or in Fee, to a Perſon: in eſe, | 
where ſuch an e Deriſe is allowed : A 


10 ihe Caſe of Ange ver ub Ege (Al a fra) Hh 
this Deviſe is to one for eleven Years, and afterwards 
an executory Deviſe in Tail, (as Was endeavoured to 
be made out) but the Remainder was there to the 
right Heirs of the Teſtator, ſo that the Reverſion in 
Fee deſcended to the Heir! it Law, in Aid of, and to 
Lo . to the ne Deriſe: Whereas, - © eb 


1 


75 TP: 


: Haw the Rerinitadet' is deviſed . the Heir at Law, 

and given to Edward Gore the Teſtator's ſecond 8on; 
and if no Caſe has gone ſo far, the Court will not (I 
preſume) carry this Caſe further than any former 
Caſe of the like Nature, in Favour: (as has been 1 

of 01 inconvenient an ke 


2 6 20 * $ *% VS 3% ' * 155 . EL 
n FRED 615 | 18A per 


But further, e is in * vikndipl Caſe, 5 | 
Reaſon- why there ſhould not be any Conttruftion 
made for the-Deſcending of the Freehold of the Pre- 

miſſes to. the Heir at Ds: there to wait until the ex- 
 ecutory Deviſe to the firſt Son of Thomas: Gore {hall 
take Effect, (viz,) becauſe if the Freehold of the Pre- 
miſſes, upon the Teſtatoris Death,” ſhalb be confirued to 
3 deſcend to his Heir at Law 9 is Tho Nun el · 
F | on p de dee 1 Nenne 


BY 


G * | BF 4. Toth 


This will tackle a teflroy the arab of 50. 
| For Annuns, deviſed to this et Son: "FO =o ins ION | 
_ out - che lame Lands. f Sh Je OIL 

And as to me hs Caſs 1 in 1 1 Thy Tots 
tor deviſes his. Lands to Truſtees for 500 Years,” in 

Truſt to pay 504. per Annum to his eldeſt Son Tom 
N '- for his 7 Life, but with an expreſs Power to his 
. aid. 


vg 


ſaid eldeſt $ Son, to diſtrain upon Part of PE demie e 
for this 30 L. per. Ann. Rent Charge; and after the De- 
termination of the 500 Years Term, then to the my 

Wu. T bens Gore to be r in Tail Male! 


1 


100010 it cannot be 0 that this! Renr« © 0 of 
yo! per Annum to Thomas Gore, is only a Truſt on the 
5300 Years Term, becauſe, as there is an expreſs Power 
given by the Will to ' Thomas Gore to diſtrain upon the 
Premiſſes for this 50. per Annum, theſe Words alone 
make it a Rent-charge to him iſſuing out of the Lands; 
ſo in Lit. (Sect. 218.) it is ſaid," that gränting a Power 
to one to difirain © on oe for an e ba creates 

4 x Rent chürge. 05 on Buser ee fl 
e f FCC. a8 0 91.915 15 

Then the Teftaror 8 eldeſt 8 Son Thomas Gore having 4a 
legal T itle to this Rent- charge of 50 1. per Annum, if the 
Freebeld of the ſame Land out of wh etc chirgy 
iſſues, be conſtrued to deſcend to him, this will merge; 


and deſtroy the Rent · churge created by the ſame Wijßjß 
for it is wholly inconſiſtent, for the ſame Perſon to have = 
the Land itſelf, and the Rent iſſuing out of the Land; . 


and 1 take it, that the legal Eſtate of the Land bein vg 
deviſed to Truſtees for ears only, will not prevent 
the Merger of the Rent, but as che Freehold of the 


Land is in him that claims the Rent, the latter nil 
be extinct: As if the Caf \vere; that A. has a Rent f_ 
201. per Annum iſſuing out of Land, and the Owner 

of the Land were to deviſe the Land to ＋ & for Years, 

Remainder to 4. (that had ſthe Rent) for Life, if A. 
agrees to and accepts this Deviſe, the Rent is gone, for .J 
the Freehold of the Rent is merged, ſo that 4. cannot t 
have an Eſtate for Life in the Rent; ; and other Eſtate | 1 


he cannot have therein} in Regard” no other Eſtate was | . 


granted him, ard he cannot have an Eſtate Without A 
Donor or BP and ſo che Rent bY oo, 


7 9 


8 


vor. U. 7 7 * 
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4 Whos this ET GM | of the retold a of the 

Premiſſes deſcending; to the Teſtator's eldeſt Son- and 

Heir, and thereby | merging the - Rent-charge of 501. 

* per Annum given by the ſame Will, ſhould be avoided, 

| without an abſolute Neceſſity for it ; and here is no 

Neceſſity for it, foraſmuch as the Land may very pro- 
perly and reaſonably be conſtrued to go over to the 

Teſtator's ſecond Son the next Remaintſer-man, „ 2 Fer. 

u ae, and e of e but = Fiero 


80 7 Tg in hs A Caſe, alas; Com to OR no 
Foundation to ere the Freehold of the Premiſſes 
in Queſtion to deſcend to the Teſtator's Heir at Law, 
there to wait, till the 8 7 Wen Thall take Ef. 


le : 
* , * 
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3 without dach Ne ing is as «Hanks! Tang 
bs to maintain this Deviſe over to the firſt Son of 
Thomas Gore to be appar in a OR to > ba ens 

an Aeta Devils... 


. ſhall inſiſt only on one * Reaſon; _ this 

Deviſe oyer of the — to the firſt Son of Thomas 

Gare to be be gotten, cannot operate as an executory 

Deviſe; and that is, | becanls it is Sei by wy of 
E Remainder, N. ty; | 


— The Periſe is to 0 Truſtees * 500 Mod. ** from 
d after the Determination of that Eftate, then to the 
1 Uſe of the firſt, Ne. Son of an re 
== in Tail May lucceſlively. -- * | 


This i is a a. plain Peil . A 8 a Devi by 
way of Remainder to the firſt Son of Thomas Gore, Va 


; » *Y # _ , 5 » 1 x ” : N * f 5 Pp . . * a” < iT os 4 „ 
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3 : En bref if oient w Hob + ; 9 bY 
dow chere ax are the + plaineſ Differences ike 
Nature of a Gennady, of — 
e TAN IO ee Oh ee e to ene WET 5 


444; uf; There b be a Rembinder without à parti 
cular Eſtate; but there may be an executory Deviſe 
without any particular or precedent Aſtate ? * 

1 0g HE 09 blodaort s 
20 A Remainder is ſubject to be diſcontinued, de- 
reſted. or diſplaced by Feoffment or Fine, or to be bar- 


«3 | 11 * 
pO alt wo Att. <JY (+ + 310 n "x43 In 
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U ow executory. Deviſe cannot be barred by Ec: 
Weyl wee nor diſconti 1 | nor ſo much as di 7 placed, or 
turned to a Right by any Feoffment ar Fine; for 
whereſoever the Land which is ſubjected 
tory Deviſe is conveyed, it 


es alien this 
chained to it; ſo chat it is very reaſohable to inſiſt, 


that where an Eſtate is conveyed: as,” or by way of 
Remainder, there! it ſhall not operate as an erecutory 
Deviſe, eſpecially, if there be, (as in this Gib 
was) at the. Time of making od Will, a Poſhbility that 
it 5 veſt as a Nr mee by the Birtlvof 1 8 in 


Will. LES ; iS £8 f © , » | Ap * 4 a 3 281 kat 4 1 4 11 1 Dy af —4 1 ; 


3 I 
And in this 2 wig am funk; ho not by 
any Reſolution, yet by an Opinion, and that à very 
great one; it is that of Lord Chief Juſtice Holt, and 
the reſt of the Judges, in a Caſe which lias been cited, 
but 1 think this Parr of it not taken Notice of I mean 


8 and Corniſß, reported (tho bur 


ſhortly) in 1 KA. .eu ow" as there report 
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n ber. 168, 4 eee eee viade vith fot 
One Lin N in 180 5 Loved deviſes 25 | 
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live; and then follow theſe Words, 5 And as WY my 
“Inheritance after the Term, 1 do deviſe the ſame to 
4 the Heirs Male of the Body of my eldeſt Son John, 
and for Default of ſuch Iſſue, to my youngeſt Son 
 &. Richard”. Reſolved, that the Deviſe of the Remain- 
der to the Heirs Male: of the Body of the Teſtator's 
eldeſt Son John was void as a Rernainder, for want of 


% os oma: to Lupport 1 it. 


Ant the-Land Chief: Jultice Hok, — 9 with the 
reſt of the Judges, likewiſe held, that this Deviſe to 
the Heirs Male of the Body of the Teftator's eldeſt Son 
John expectant on this Term of fifty Years, could 
not operate as an executory Deriſe; and one of the 

Reaſons given for it was, * becauſe it was deviſed as a 
Remainder ; indeed another Reaſon added to it was, 
becauſe it was limited per verba de præſenti; 10 that each 
of them was held for a Reaſon why the Deviſe in that 

| Caſe could not operate as an executory one, and one of 
them was, becauſe it was learns __ e of * 


mainder. n kin 
Beſides, his 1 2.5 obſerve oy as Caſe as re- 
ported by Salk. (and which in Fact were che W ords a 
the Will in that Caſe,) x 


| That the Words a inſiſted: upon, to abe an 

| executory Deviſe to the Heirs Male of the Body of the 

| | Teſtator's Son Job, are much more proper, and much 
more adapted for an executory Deviſe, than the Words 

of the Will in te principal Caſe: In the Caſe of Good- 
rigbt and corniſb, the Tellator deviſes his Lands to his 
eldelt Son John for fifty Years, if he ſo long live; then 


follow thele Words, "And as for my loberitance after 
2 MM. * the 


ITY Sed Vide x I Sik 1 bets the Opinion of the Court, as {to this 
d Point, is laid down with ſome Uncertainty. „ 


. * 2 — 


« ; this - Laid Torn; 1 4o deviſe the PR to ah Hella 
< Make of my eldeſt Son ob Noe theſe Words in 
the Will are proper Words to bereue à new original 
executory' Peviſe; and yet it Was reſolved chat they 
ſhould not operate as an executory! Deviſe; and orte 
of the Reaſons given was, for that they imported. De. 
viſe Nook a Reminders Whereas, 60 tg e of 
7 HU ai 90 Hig tlg vanndagy pak: 
we ay principal Caſe,” whete-the Deviſe is to Trus 
nl for 500 Vears and fror und after the L lermi- 
nation of that Eſtate; then to the firſt Son of the 
Body of Thomas Gore to be begotten in Tail Male, 
ſurely no Words can be mors yl er, no Words more 
natural to expreſs a Limitation'bf a Remainder, than 
to ſay from and after the Dadnfinuridn of the pre -· 
dente Bftare for Vears, ol; Nn 217 H⁰,ẽE̊ 
SETS 425 Haar 4 Tg t 
And if his Words of the Will, - in the Caſe of 'Good- 
right and Corniſh; ſhall be looked upon ſo muchi to im- 
port à Limitation ae, for that Reaſon 
to 0 hinder the Deviſe roth erating as an\'execus 
| iſe, * N 94 BI er tot dine an | 
eld 2882 100 Than norm re ddt a8) 4 wall 
The Words in the principal Caſe much more f baun 
ly import a Dimitar of # Reminder, j d nherefore 
according to the Opinion in SR. 
ſtrued to operat Gtherwiſe de a9 dende e. | 
which Reaſon, in my Apprebenfion, 7 
in the'princ cipal Caſe; [tothe Art Son of Thomas Gwe 0 
be begotten in Tale Niale, 18 void, andi rannot take 
Efes as un exec Or Dee 05 £2 f 5 b2rkiuds 115 
8 5 47 4 Us 
I ſhall EO add one Thin more, | and that i is touch- 
ing the Intention oy hg we dale; which 
has beem pretty much infifted upon by the 
as well in this Court," as a the Toure 
the-Cale mes. „ 151 BET 
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18 is 5 fied, es thedlprention af 0 Tellers i in 
this; Cale, rat in his Will too, is in Favour of the 
Sons of bis eldeſt Son Thomas Gore, and that theſe Sons 
of the Teſtator's eldeſt Son n. barg ene to 


the Teſtator's ane feng) e e 4 


8 7 *. * 4 N o 
and; perhaps: this r be the Teſtator s Intention; ; 
nay, fem. it was, yet every Man's Intention in 
a Will, as well as in a Deed, muſt be ee * 


the Rules of Law, or le. at is to be eG) 


7 PC; , 28 I 8 
6 Wd kt * 4 


51 . the Teſtatot e — 4 Ian to 8 Fart in- 
tended to deviſe his Eſtate in ſuch a Manner, as that 
the Freehold thereof ſhould be in Abeyance; this In 
tention is e to the eee of has, anc 
muſt be rejected. + T 

Seto Se f ein hl att; 3 nol i REA = 
If the, Teſtator intended (as here he = to hare 

deity! to make an executory Deviſe, which, is not to 
take Effect within that Compaſs of Time which the 

Law preſcribes for that Purpoſe; this is Furs * 
Lav: and ſuch an Intention muſt 0 teſke _ 

«ofixill chic 4 n ler "ey? . ied as 155 

if the [Teftaror intended 1(as hom he pivats did) 

hes: the, Freehold, veſted in a Remainder- man, (the 
Teſtator s Jecond Son Eumard Gore) ſhould, after its Was 

thus veſted and ſettled, be deveſſed and fetched bac 
again,) ten give way to a ſubleguent Birth of a prior 
Remainder: man; this Intention is contrary to the 


eue dan of Lav aud ben . 58s. re- 
vail.” | 15 Bl 


#2 a 6 | * 
212141 4 F El x ie * Opt; Th" | 44 
300 1 387 5 4.4: $3; 174% . 


A 10 ppoſe the: Fats i in OE 0 2 
have happened thus: As the Deviſe is to 1 
bor ou _—_ 11 afterwards to * fark, e 


__ 


„ 


_— 


of "Thomas Gore to be Proms in Tal Male. ſucceſs 
ſively, with Remainder to the Teſtator's ſecond Son EA. 
ward: "_ ang Life, with, 5 over uw! the 


o 
— 
* * , ” j 5 N * 2. * 5 % A [4 ' p * . "a * a 35 4 * "4's : 14 * wn. mow q 
92 "gig . We 1 ws my * LY) 3 * l : . ] : >. : x % s 1 4 ? a 
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91 I would oe ew for Arg welt! Bake, a en this firſt 
Sor) of Thowas Gore ſhould take, Au br. he had en· 
tered upon, and enjoyed the Eſtate, ſubje& to the 500 
Vears Term, and that afterwards the firſt Son of Tho- 
mas Gore ſhould die without Iſſue, and without leaving 
any Brother then in Being, ſo that then Eur Gore 
the ſecond Son of the "Teftator, as the next 
Remainder- man; had entered, a chat 
Thomas re eder, eldeſt _ dia 
Son: 0 t rout! derne Nl 


? | £ *# * 1 1 8 s 1 , * 0t 
L oy * s % 4% 3 > * ** f ” ; * . wi Ph, 3 8 * : ? 12 1 * , 3 Fa J . f 7 Ming, 
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Kin would ber no r, nor at * "iſ con- 
2 for, if this were the Fact, that this ſecond Son 
of Than Gor, born — 2 Imer 


5 i 


#*:% # 1 9 
E. & 5 F 


CY : 5 : i 8 3 * 8 


8 dA d . wy 
And yet in that Caſe, the Intention of the Teſtator 
is e pn, and by the ſame Words is e to 
be as much in Fatour of the ſecbnd Son af Tome 
Gore, as of his eldeſt Son, and that every Sen of To- 
mas Gore ſhould take it bis Turn, in N to the 
r £ te alen er a 2 n 1 2} 4 

1 Beg ® "Jt ' 
bt "all 1 WH tart 15 17 te 2 WIS 175 


But aàs this Will is per line ACER Room 
to argue from the Intention o the Teſtator, in Favour 
of the Sons of | Thomas Gore eldeſt Son; 


becauſe - he, that argue for che 1 mention of the Teſta- 


6 daß) | 


to this/Eflure... 4 rot 


. ; 2 * , h ' - tor 


* 


| 
7 
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tor in this Furt af. the will, noi argue 


muſt, in order to make 


Reaſons: for it, viz that the eldeſt Son Thomas Got e 


fore that Time, ſup 5 


— whic 
is the plain Intention of the Teſtator in another Part of 
the Will; he that argues to make this a good executory 
Deviſe, 17 Favour of the firſt Son of Thomas Gore; 
this executory Deviſe, en- 
deavour to prove, that the Premiſſes, on the Death of 
the Teſtator, did deſcend to his Heir at Law, (vix) 
his eldeſt Son Thomas Gore, to wait Two until the exe- 
_ Deviſe ue W Place. 3 Ron N e 
$327 10 ent N 4-8 
But 2 can men je agiitſh the Fwy of the 
Teſtator than this wool: be: For the Teſtator in his 
Will declares his Intention, in the plaineſt Manner, and 
in the moſt expreſs Words, to be that his eldeſt Son and 
Heir Thomas Gore ſhall only have a Renracharge of you. 
a Year out of his Lande. 


* * "$4 4 F? 5 7 


0 phony only iſays 6 di his Wall 1 n FYOe Fry 


would have another Eſtate upon his Death, of 1⁰⁰ 4 
per Annum in Wiles: Alſo for that the Teſtator had, bt» 
Ie tac and . dren 


Hang of ye 
Cafe Þ teen MEND a} 0 10 a 35 ber 
| Kin When this Teſtator has ey fly. faid: by his 
Will, that his eldeſt. Son 5 L ror _ no n 
A his Lane: 44 il Sers Ned 5 J6 e ee 
5 rigid winged) tort et) wat 


The en. 14. who at the Carb Time git we 
they argue for the Intention of the Teſtator, muſt in- 
ſiſt, contrary; to this Intention, that the Freehold! and 
Fee-{imple of all the Teftator's Land ſhall deſcend to 
him at the Teſtator's Death; and while the Teſtator 
ſays; that his eldeſt 8on ſhall have a Rent- charge of 
50 J. er Aunum out of his Eſtate, the other Side who 


are 255 | PUR the DRAIN abs the my 2 5 
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fo. ane de Son of the Teftator cannot have "Wi 


Rent - charge of 50. 


Annum, that being 


merged by 


the Deſcent of the Land upon him. All which are In: | 


conſiſtencies, and therefore doubtleſs, whatever was the 


Intention of the Teſtator in this Caſe, it muſt be reject· | 


ed, not only as repugnant to the Rules of Law, bur 
indeed as inconſiſtent with itlelf. e 


\. 132 Fo 


As to ns other Queſtion, Wich! is likewiſe Reds to 


re Lordſhips for your Opinion, (vx) in whom the 


| Freehold of the Premiſſes yore om che Death of 


the Teftator 7 


1 take this t to he PROT 8 upon the _ 


Queſtion ; for if the Deviſe over of the Premiſſes ex- 


pectant upon this Term of 500 Years to the firſt, Nc. 


don of Thomas Gore to be begotten, be a void Deviſe, 
as we have endeavoured to prove it is, then it neceſſa- 
rily follows, that the next Remainder ſubſequent to this 


void Deviſe, which is the Deviſe to the Teſtator's ſe- 


cond Son Edward Gore, muſt take place, and conſe- 


quently the Freehold of the Premiſles, upon the Teſta- 


tors Death, muſt then veſt in the Teſtators ſecond Son 
Edward Gore; this is ſo plain 2 Conſequence, that : 
n give your Lordſhips no Trouble about 1 it. Ae by ; 


4 


Upon the whole Wage if, at the Time of 
of this Will now in Queſſion! it was 


Deviſe over to the firſt Son of Thomas Gore to be 


begotten in Tail Male, might operate and take Ef- 


fect as a Remainder, as it plainly might, in caſe the 
firſt Son of Thomas Gore had been born in the Life 


time of the Teſtator, which, at the Time of 0 E 


this Will was N 8 ; 3 02 | TY wh £4 + Ws # 4 % wht 4, Wo 


7 3 
&'; * \ * 2 
7 + 5 
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15 


Deviſes be, that whenever a Limitation of an Eſtate 
Vol. B. „ 6 


poſſible making ; 


If a Rule in Wan of thels Wed 5 
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| by Purchaſe, cannot'be afterwards deyeſted, and fetched 


| EM * any Pofſibility take Effect as a contingent Re- 


mainder, there it ſhall not operate as an ce De- 
viſe. As I take this to be the Rule: 


If there be no 1 Sy in the legal Acceptation of 


the Words begotten or to be ME, as 1 take 1 * to be 


ſettled, that there 1 is not: 


II this exerutary Deviſe cannot take Effect or = | 
as. a legal and alienable Eſtate upon the Birth of a Son 
of Thowss Gore, but muſt wait and expect until the 


Term of 500 Years 1 is determined, as 1 conceive it 
muſt: . i 


\ 


If an dt Devil to 5 Effect on the Deter- 
mination of a Term. of 500 Years be a Perpetuity, and 
therefore a void Deviſe, as moſt plainly 1 it is: 


If the Rule be, that an executory Deviſe of ; a Free- 
bold, expectant on a Leaſe for Vears only, cannot be 
good, unleſs in Caſes where the Freehold may Deſcend 
to 15 5 Heir at Law of the Teſtator, there to wait un- 
til the executory Deviſe takes Effect, as 1 en * 


prehend this to be the Rule: 


If in the — * Caſe, the Freehold of the Premiſſs 
cannot deſcend to the Heir at Law of the Teſtator, the 


ſame being deviſed over to a Fad Perſon in 2 as | 
e it unnd: 1 10 


N * / 
: - j h F 4 4 a 
* * # 
* 


IH it be a ule: in 3 . a . veſted 


back again, to make Way, and give, place on the Birth 


of op nearer. Remainder . a8 u aun, 15. * 
Mus: 


— - ” 
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x in Caſe of a Devi over, whom it io limited _ 


pr Vi Ws ROT 
4 


K of Remainder, . it ſhall not operate an an atecind: 


deviſe, which is ſo held in the Caſe I have. cited: 


nf the Courts both of Lay and Equity have all de- 
5 that they would not advance an executory De- 


0 carry d thay ? 


14 


And if what 1 1 side n now. 1 3 


viſe one ſiogle Ry. n than ane e 


be to extend them further than ever yer bores, been 


 carcipd, 5 preſume it would: be: 


If any one. os. theſe fel Point be for w us, and we 


en whether they l ot all for 2:2: 


this. we ns that c your Lordfhigs Opinion will be 
alſo for Ms. Tf 


_ Ap pray your bers econdingly for the Plank ; 
Whexeypon, all che four Judges of the King' Bench ; 


that then were, (ig,) Pratt C. J. Portis, ane 


Forteſeue Aland, juſtices, certified their Opinions under 


their Hands, That the Deuiſe to the eldeſt Son of 
« * Thomas Gore Was void; that it could not be good as 
F wh a Remainder, for Want of a, Freehold, to-luppolt' It; 
/ * and that it could not take Effect as an executory 

eviſe, becauſe it was too remote, (viz-) after 500 
9 Years". But Lord Macelesfield expreſſed / ſome Diſſa- 


tisfacton at this Opinion af the — ſaying, chat 
tho the Law mi — — be ſo, yet 8 of 500 Vears 


being but a Truſt· term, 2 to be conſidered in Equity 
as a Security only for Money, was not to be ſo far re- 


BOS 5 ay in * as to mke the Deviſe over 
voi ut NCC 


"Afee 
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After which the eldeſt Son Thomas Gore and his Bro- 
ther Edward came to an Agreement, which was con- 
firmed by the Court. 


A Thomas Gore had a Son and died, ind the 
Son of Thomas Gore bringing this Matter over again in 


Chancery, Lord Chancellor King ſent it a ſecond 
Time to the Court of King's Bench, where Lord Hard- 
. wicke C. J. Page, Probyn and Lee, Juſtices, certified their 


Opinion againſt the Opinion of their Predeceſſors, 


(viz.) © That this was a good executory Deviſe, and 


«© and not too remote; for that it muſt in all Events, 


* one Way or other, happen, upon the Death of Thomas 
* Gore, Whether he ſhould have a Son or not, and 


e either upon the Birth of the Son, or upon his Death 
« without Iſſue Male, the Freehold- muſt veſt”. 


Lord Raymond alſo was of this laſt Opinion. 


F* 


The two e WY a were in he Words following : 


We have heard Counſel on both Sides on the Queſtion 
above-ſpecified, and 22 conſidered the ſame, are of 
Opinion, that the Deviſe o the Manors above-mentioned 


to the firſt Son of Thomas Gore is void, becauſe he- can- 
not take by Way of Remainder, for that there is no 


Freehold to ſupport it; nor can he take by Way of 
executory Deviſe, becauſe it is not to take Place within 


that Compals of Time which the Law allows; and we 


are alſo of Opinion, that the Freehold of the ſame Ma- 
nors, on the Death of the Doris, veſted in Edward 19 


| ſecond Son. on . 
— 7 Jobs Pratt. 
| . Littleton Pomis. 
R. Eyre. 3 
J. Forteſcue Aland. 


2 | 5 Vow 
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„Gren Hearing Counſel on both' Sides; 100 Corifide: 
ration of this Caſe, we are of Opinion, that the Deviſe 
of the Manors of Barrow and Southley to the' firſt Son 
of Thomas Gore is good by Way of  executory Deviſe, 
and that the Freehold of the ſaid Manors, on the Death 
> the Dorn. g's in ** Heir at Law.” 


p 

* * 
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7 26, 1733. 1 e e en 
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5 fre verſus Mr. Juſic ce 7 Tracy. 


HE Plaintiff courted one of * Re Fe 4 
Sir Thomas Haſlewood, and treated with. the' Father ———, 
about the Marriage the Father conſents to the Mar- Daughter, 


riage, and writes to his Daughter, intimating, that he by which he 


had met the Plaintiff Mr. Ayliffe, and had agreed to = K 15 


give him as a Portion 30001. which the Plaintiff (be Joool. 108 
laid) ſeemed fully to aſſent to, and that they were to no ſhewn to 
meet the next Day, when the Affair was to be fully Man 
concluded; and ſubſcribed his Name to the Letter. wards mar- 


ried the 
N. does not take the Promiſe out of the Saut of F rauds, , 


Accordingly they met and agreed to the Narr 
and the Father gave Money to the Daughter to buy 
her Wedding-Cloaths, and the Wedding-Day having; 
been 4 55 the Father died before that Day, ha- 
ving made his Will long before this Treaty of: 25751 
riage, and given his Daughter only „„ 


| Cue 9. 


The Daughter did not ſhew this Letter to a Plain- 
tiff her intended Husband, whom ſhe afterwards mar- 


ried, and the 20001. Legacy was paid to the Plaintiff - 
ol. II. 8 the 


| De 22 Ss. Tard 


5 "the Husband; but * ad not, neither was he — 
to make any Settlement on his Wife, * was a . 
chant and Freaman of London. Pane” | 


Lord Chancellor : This Wing no more | tha a Comms: 
nication,” has no Ingredient of Equity; the Husband 
made no Settlement; he did not know of: this Letter, 
it W e wrote to the Daughter, and therefore cannot 

be ſuppoſed to have married in ae of the 
Letter: 5 


Then be accepted of the bol Lagues as the Por- 
tive, and at that Time demanded no more, and the 
other Daughter had but 1 oor . Portion. 


5 13 the Bill. 
Grew.  Pernon verſus Srphons. 10 
I. Articles T* HE Plaintiff brought this Bill for a ſpe cific per- | 
bby 4 1. formance of Articles entered into by 5 Defen- 


of the Pur Pur- dant's Father Stephens, to the Plaintiff, for Sale of the 


ney ; after- Manor of Wheelock in "eve for 1 1200 1. and 100 


wards be Guineas. 
enters into 


ſeveral Orders of Court to pay the Reſidue by ſuch a Day, and in Default thereof to give up 


the Articles, and loſe what he had before "gy: Court will relieve, tho theſe Orders have 
not been complied with, 


There had aroſe Cris Difficule ty about the Title, and 
the Plaintiff inſiſting that the ſame was not good, with- 
out an Act of Parliament, the Defendant's Father pro- 
cured an Act of Parliament; upon which the Plaintiff 
paid Part of the Money, but making Default in Pay- 
ment of the Reſidue, al Defendant's Father brought 


a Bill to have the Reſidue of the Money, or to be dill 
| charged of the Articles, e 


1 
EY 
; 


- , . , * 
' : 
* . * 0 
* — . 
. 
4 
1 , 
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Juſt. before that Bill was ready ha Ban the 
Plaintiff and Defendant's Father awe into an Order 
by Conſent, ſigned by both Parties, and reciting the 
Articles, by which — Plainkiff agreed to pay the Mo- 
ney by ſuch a Day, or in Default thereof the Articles 
to be — up and cancelled, and the Defendant" _ 
Wa to hold the Fm diſcharged of the Articles. 


Then the laintiff 11 1000 in Pan, but made 
Default i in Payment ＋ the Reſidue, and entered into i 
another Order by Conſent. ſigned *. both 
whereby a further Day was given, wh if the Money 
was not paid, the Plaintiff agreed to loſe all the Mo- 
ney which he had 5s ane. before, and to loſe the 
Benefit of the Articles, which were to be put into 
the Hands of Mr. Cox the Counſel, and deliver d over 
to the Defendant's Father in Default of Payment, and - 
in Caſe, of ſuch Default, the Defendant's. 19 70 Pr 
| hel the Peels enrged of ho: Articles, | 
The Plaineiff 1 W 5 PRI 3 TY „ 
now brought this Bill to have the Purchaſe compleated, 


on Payment of what was due, with Intereſt + jo to be 
relieved againſt theſe Orders. 


8 
? { 


Lord Chancelbr : "Hero h. hive — Valet Agrertents X 
that ought not {lightly to be got over; but however, 
if the 1 hs by 2s Intereſt and Coſts, 
he will have no Reaſon to. 5 Ho of. having ſuf 
fered; on the contrary, it would be. a very great Hard- 
{hip on the Plaintiff, to loſe all the Money which be 
* paid; Lapſe of Time in Payment may be recom- 
penced with Intereſt and Coſts; and as to theſe Agree» 
ments, they were all intended only as a Security for 
Payment of the Money, which End is anſw ered by 
the . of Principal Intereſt and Coſts. 


- . * 
| In 
. 
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In 1720. when the Money was to have been paid, 
there was a great Scarcity of Money, they, in whoſe 
Hands it was, locking it up; alſo, at that Time, the 
Defendant's Father was dead, which was the Act of 
God, and his Executors not ating, it was ſome Time 
before the Defendant took out Adminiſtration with 
the Will annexed of his Father, which was the De- 
fault of the Party; ſo that the Plaintiff's Payment of 
the Money at the ed Time Was diſpenſed with, 


Tab the Plaintiff be relieved Me Payment of Prin- : 
cipal Intereſt and Colts, 


Caſe 11. 5 Anonymus. E, Ser 0 Rl 


la eat of an F an Iſſue be directed out of eben to 1 tried, 


5 f Chan. I and the Party Plaintiff in the Iſſue gives Notice 
W of Trial, and does not countermand it in Time; u 

move that Motion, the Court of Chancery will give Coſts, and 
8 not put the Defendant to move the Court of Law 


going on to Where the Iſſue is to be tried. 
Trial, or to 


move there for a ſpecial Jury. 


So on an Iſſue's hes refed out of the Court of 
Chancery, after ſuch Iſſue made up, it is proper to 
move the Court of Chancery for a ſpecial Jury, if 
the Circumſtances of the | Caſe require it; and the 
Court will grant the ſame, as they did 1 in the e it 
the Attorney General and Snom. | 


* 5 OI 


Sort verſus Bargeman. Je 12. 


| Wet 25 © * Mac- 
& 0 G clesfield. 
0 NE * A | Wife ind three Daughters, 4. B. and One having 


C. and being poſſeſſed of a perſonal Eſtate, de- a Wife 


and three 
viſes all to his Wie upon Condition, that ſhe would Daughters, 


immediately after his Death pay 900 J. into the Hands d ute Je. 


his th 
of 7. S. in Truſt to lay out the ſame at Intereſt, and Be 


ay the Intereſt thereof to his Wife for her 454 if e Pay 


ſhe ſhall. ſo long continue a Widow; and after her adde 
Death or Marriage, in Truft that . S. ſhall divide the 1 


twenty- one | 
900 I. equally among the three Daughters, at their or 0 5 0 
reſpe Give Ages of twenty-one, or Marriage, provided before their 
3 if all his three Daughters ſhould die before their Le- Hegicide 


gacies ſhould become payable, then the Mother, whom the Me 


wy 


Teſtator alſo made Executrix, ſhould have the whole Wee own 
900 l 1 tO her. Fee. : : | 1 | . two of AS: 
Daughters 


die before their Shares b become 4 the ſurviving bu is wee the whole, 


be Wife pays the 908 b to I &. and Werres be. 
cond Husband, (via) the Defendant Bargeman j the 
two eldeſt Daughters die under Age and unmarried; the 
youngeſt Daughter attains twenty- one; and the Que- 
ſtion being, whether the | was intitled to all, or what 
Part of the 900 Gor ag ebb CF LE! the ® 9 8 
Lord Chancellot : The youngeſt . is: -anitiefal 
to the whole 900 l. by Virtus of the Clauſe in the 
Will, which far, * If all che three Daughiters ſhall die 
„ before their Age of twenty-one” or Marriage, then 
„the Wife ſhall have the whole 900 J. for this plainly 
excludes the Mother from having the 900 J. or any 
Part of it, unleſs theſe Contingencies ſhall have hap- 
pened, and the Share of 300 I a. piece did not veſt ab- 
lolutely in any of the three Daughters under Age, ſo 


as to go according to the Statute of Diſtributions, te to 
2 FF their 


l a — 
he. JK IN 
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their Repreſencabin in aa it was poſſible al the 
three Daughters might die before their Ages of twenty- 
one or Marriage, in which Caſe the whole 900 J. is 
deviſed. over to the Mother; conſequently the whole 


900 J. does now belong to the ſurviving W the 
Plaintifl. 


Caſe 13. 5  Blackball verſus Combs. : 


(on an pea from a Decree at the 2) 


| 2 HE Defendant Anne Combs lent the Plaintiff Blacks 
after Cert, I halls Brother 1201. for which the Brother, to- 
r gether with the Plaintiff Blacthall, was bound to the 


| Debeduebe- Defendant in a Bond for the on gra of this 120 LY 


fore his 


Bankruptcy, and Intereſt. - 
the Court, 


on the Circumſtances of the Caſe, will relieve though it will not relieve on a Matter purely 
of Mitſ-pleading. 


ene in TY 1711. the Plaintiff Blackball, 
the Surety in the Bond, became a Bankrupt, and on a 


Commiſſion iſſued out againſt and was ER) 
found a Bapkevpe, 1 as 4s 


'In Faſter Term 1715. the Deiner Combs arreſted 
the Plaintiff on his Bond, and on the 28th of June 


following, a renewed Commiſſion of Bankruptcy iſſued 
out againſt the Plaintiff, who being found a Bankrupt 
ſurrendered his Effects, and ſubmitted to be examined 
by the Commiſſioners; but his Certificate | not being 
then allowed, he pleaded Non eft factum to the Bond, 
| whereupon a Verdict and Judgment was obtained againſt 
the Bankrupt, and Proceedings being alſo had againſt 


the Bail, the ms phy e nat in Backer 
of his *. 175 
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80 this the a of F nate and 
ce Fifths in Number and Value of the Creditors, 
ſigned the Certificate, and on Notice in the Gazette to 
ths Creditors, on the 1 1th of November 171 h. the 
Bankrupt's Certificate was allowed Ls ON 2 0 5 
che then Lord Chancellor. METS 


"hs which, this Matter vid Adee to 1 Court | 
of King's Bench, and Affidavit N that the Cauſe af 


Action in the Bond was before the Bankruptey, that 
Court made a Rule that the Bank 


ſhould be diſ- 
charged out of Priſon, nifi cauſa, an 1 us b ing 
7 the Rule n nt 1 


MILE: 
4 — ” 


el.) t . 5 1 0 

In Faſter Term 1719. Ge Difcndert dd en 
Cre facias upon the Judgment againft the now Plaintiff 
ws N who pleaded the Act of the 5th of the 

Queen for preventing Frauds 

3 8 Cauſe of. Action accrued before the Defendant's. 
Bankruptcy; and Iſſue being 


joined on this, the Jury - 


found A Verdict againſt the oe Defendant. the "- i age 5 | 


124 1 
4 I 


rupt, he (as was alledged) not being able to get the 
Commiſſion, or 's Copy thereof to produce at the 
Trial; after whide the ate, in the Afton, bad 
judgment. f I 31 Ay! * aun 11 12 e e 


41 
On this the now Plaintif the Bankrupt brought a 


| Lord Chancellor, on Motion, granted an 008 


WW 
Not 


we che, n to Ks g Dell 
his Honour the Maſter oi the Rolls, who! ala x 
Bill, in Regard the Act of Parliament tauahing Bank 
r * their Dikharge was to be pleaded, and — 
age of at Law; and this haying been accord, 
ny Plated, and found 1 the 8 chere 

Was 


> 


by Bankrupts, and. mo . 
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(a) 2 Vern. à Cafe (a) ex parte Goodwin was cited, where Lord Cows 


2 Vern. 147. ON a Matter 


72 5 De e 8. Trin 1722 


3 ad N m 


Was no Equity in the Caſe, but it was all at Law; for 
which Reaſon the Court, with 8 LP diſmiſſed 
the Bill. 46 | 


F rom this Bas thi Bankrupe ap 1 to Lord 
Chancellor, before whom, in Support of the Decree, it 
was objected, that the ſaid Act had preſcribed in what 
Manner the Bankrupt was to take Advantage of his 
Diſcharge and Certificate, (vi) by pleading it; and 
if the Bankrupt had not purſued this Method, it 
was his own Fault; that the Defendant being a juſt 
Creditor on Bond for Money lent, and which (as *twas 

repreſented) ſhe had earned at Service for her Liveli- 
2 ſhe had, at leaſt, an equal Equity with the now 
Plaintiff; that this Court ought not to aſſiſt againſt 
ſuch a Creditor, who had the Law on her Side, eſpe- 

_ cially in a Matter which ſeemed to be all at Law; and 


696. & vide 


2 Vern. 325. per, upon a Petition, refuſed to relieve the Bankrupt 


Swe : againſt whom Judgment had been recovered mag up- 
A 4 of Milpeading 
contra. 


Vide et etiam poſt The Cute 7 cui verſus Giffard, $24. 


However Lord Chancellor; in \ the bein Caſe, 

reverſed the Decree made by the Maſter of the Rolls, 

and relieved the e againſt this * at 
LAW. 


His Lordſhip endl to > links that were the Caſe 
only Matter of miſ-pleading, Equity ſhould not relieve ; 
but ſaid, it weighed with him, that this Matter had 
been examined | in the King's Bench, and the Bankrupt 

diſcharged there; and by the ſame Reaſon that one 
Determination in a proper Court, and in a proper 
Method, would not bind, ſo alſo if chere were eight, 
or ten, or twenty Derne en they would not 423 
concluſive. = 


That as to the mere Merits, it was bd al, he 
Bankrupt was one intended to be relieved within the 
Act; the Debt was incurr'd long before the Bankrupt- 
; tho' this being a Scire facias upon the Judgment, 
4 e Judgment might be ſaid in Law, to be the Cauſe 
of the Action, and that was after the Vaukruptep. * 


That che Certificate not e obtlinied: nd mals ; 
abſolute, when Non eft factum was Oe to this Bord, 
this might excuſe ſuch Plea, | 

That here had been a long Abe by che 
Obligee herſelf, who had flept under the Diſcharge 
nll by the Court of King's Bench many Years; and 
ber Suit upon the Scire facias ſeemed to be the Under- 
taking of ſome enterprizing dne who _ en agaged 
to help her t to this deſperate Debt. 


Then it was of Weight, that hi Plaintiff ds Bank: : 
rupr, had upon Oath given up his All, and his Ex- 
amination had been no ways falſified ; and if nothing 

was left to the * what was the WN at 
Law e for? 0 Wi 
Let the now Plaincif * een ad have a per | 


petual Injunction againſt the Defendant. 


! 


* 1 
* 
\3 
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ö 


Loyd verſus Manſell. my 1 1 us 
| cles field. 


T HE Plaintiff brought a Bill to redeem; ſetting On Sug: 
forth, that his late Father being ſeiſed in Fee NE Fas, 
of Lands in Pembrokeſhire of 50'l, per Aunum, made 5 
2 Mortgage thereof to J. S. and that the Defen an original 
_ 3 the PRs Father: would dere that Bil, over- 


' Ol, ; . . 4 ; 8 . . ; F t is jo Dace | 


| port made and cafe thereon, if he Sehe of Fral be nt denial. 
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both made in ligned and inrolled. 


his Mortgag e ſhould 1 3 to By 8 | 
who would "ap the Plaintiff's Father to a Place, and 


be willing to take his 1 out of — > Profit of the 
Place. T ty te} a | TEES 


of s 


That | Te av this Mortgage was * PO Plaigrif' 


Father's Conſent aligned to the Defendant,: who never 


helped the Plaintiff's Father to any Place, but inſtead 


thereof, the Defendant, the next Term after the Mort- 


gage was forfeited, brought an Ejectment againſt the 


Plaintiff's Father, and turned him out of Poſſeſnlon 


and the Term next following, the Defendant brought 


a Bill againſt the Plaintiff's Father, who put in an 


Anſwer to the Bill, and then the Defendant got a com- 
mon Bailiff, one be: a {candalous Character, to make an 


Affidavit, that the Plaintiff's Father had left his Habi- 
tation, and (as he believed and was credibly informed) 


was gone beyond Sea; upon which Affidavit, the now 
Defendant got an Order that Service of the then De- 


fendant's Clerk in Court might be good Service z where- 


as the Plaintiff's Father was 2 75 living, and publickly 
appeared in the next County with his Wife's Relations; 
but upon this. falſe Affidavit, and Order made there» 
upon, "the Cauſe was heard ex parte, and the Report 
made ex parte, and confirmed abſolutely, by which 


Means the Plaintiff's Father became abſolutely fore- 
cloſed, altho the Eſtate Was of much greater Value. i 


The Defendant pleaded this Decree and eber and 


* 
* 


ought to be Ae jar — the Defendave hk been 
ſo far from doing, chat be only pleads that Decree and 
Report as a Bar, which the Plaintiff ſeeks) to ſet aſide; 
and the Decree being ſigned and inrolled, the Plaintiff 
has no other n and if theſe Matters of Fraud 


> | : 5 - C . 4 * LE r 4 * 7 3 1 t | , a | 5 ; 
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Mid! in the Bill are true, it is moſt abe chat the 
Decree ſhould be ſet aſide. iN NES CE 


- Wherefore noni the Ples, ind lah it Jute Aland 
for an Answer: And tho' it Was objected, that ac- 
cording to this 3 a Date: een ans Foes . oy 7 
ae Bil: M rn | Na 


"wr 0 \ 
in MK 9 0 | 


His Lordſhip habe, dach RP Pall as 755 wa | 


an Abuſe on the We _ en, to ſer og De. 
IF aſide. WES Nied 52 S142 OT IO TT | 


* 
a 


Agger deb. Auguſt 3 2. it was ad by: the Cal 16. 
Maſter of the Rolls to have been determined by As wakes 
the Lords of the Privy Council, upon an Appeal © to try newly 
the e King i in Counal iro the Foreign r _—_—— 
TRET Ferran 
[25S 15 That if dere be a new and uhinhabit& Count . 
found out by Engliſh Subjects, as the Law is the Birt e 
right of every Subject, ſo, wherever they go, they carry -. | 
— Laws with them, and therefore eh new found 
Country is to be governed by the Laws, of England; © 
cho after ſuch Country is inhabited by the Engliſh, As 
of Parliament roads in Pv! without re the Fo- n vb. 


ITE 


{580 TA © 5. 


an Eabſeribe in the. Teſtator $ e, in 1 — 70 | 
of a Deviſe of Land, does not bind Barbadves but that, 


240%, Where the King of England conquers. a Coun- A conger- 
try, it is 2 different Conſideration ; For there the Condes * 


quetor, by ſaving the Lives of. the People. conquered, v. 1 
n A W t 


t and e in a Foplecja in Conſe- fu Laws 


5 * * *Þ: 4 ' + n 
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leſs where og 8 570 
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quence of which he may impoſe upon them what Laws 
he pleaſes. But, 


zaly, Until ſuch Laws given by the conquering 
Prince, the Laws and Cuſtoms of the conquered Coun- 
try ſhall hold Place; unleſs where theſe are contrary 
to our Religion, or enact any Thing that is malum in 
ſe, or are ſilent; for in all ſuch Caſes the Laws of the 
. 5 conquering Country ſhall . 


1 


See the Caſe of Blanckard verſus Galdy, Sk. 4 a 


Caſe 16. Hilhard verſus South Sea Company 


Lad Mac: and Reate. 
eee T HE Plaintiff Hild lard. Was pollelled 4 1887 
by Virtue South-Sea Stock, a. one Roſs brought a Ne 
e Letter of Attorney to the South-Sea Company, im- 


Attorney; powering him the ſaid Boſs, as Attorney to the Plain» 
3 Hildyard, to transfer this Stock to the Defendant 
and the pr Keate ; the Transfer was for a valuable Conſidera- 


Owner not 


burt; and tion, and this Letter of A atteſted 15 two 
the Divi- Witneſſes. 


dends recei- 


ved under this forged Letter of FR 8 with ** Stock, to be taken back from 
the A_ and reſtored to the right 9 


Whereupon 40 South. Sea Company transferred this 
70oo . Stock to Keate, and paid the next Dividend, 
to him. 


| Afterwards: thi Company were 1 by the 
Plaintiff Hildyard, that this Letter of Attorney was 
forged; upon which they flopped Payment, and the 
Plaintiff Hildyard brought his Bill to have this Stock 
transferred back, and alſo to have the Dividend, which 
had been paid to the Defendant, accounted for to him. 
2 ——— Objected 


＋ 


a. th... 6 
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6 <Aed for the Defendant kl that ke Was a fair 


d ;nhovefie Purchaſor, and whatever Advantage the 
Plaintiff could have at Law againſt bim, there was cer- 


tainly no Reaſon for Equity to lend an  Aﬀiſtance; 
that it would be an extreme Hardſhip, 


eſpecially after the South-Sea Company had purſuant 
thereto, transferred the Stock to him, as in this Caſe 


they actually had done; and with Regard to the Divi- 


dends, it Was ſaid to be ſtill more unreaſonable, that 


theſe, when once paid to him, ſhould by the Aid of a 
Court of Equity be afterwards taken from bim. , 


Sed per. Cur When the Defendant Kare bought by 
Letter of Attorney, it was incumbent upon him, and 
at his Peril, to ſee that ſuch Letter of Attorney was 
a true one; - it was more his Concern and in his Power 
to inquire into the Reality of this Letter of Attorney, 


than of. any other Perſon, ſo that the Rule of Caveat 
emptor is in this Caſe properly applicable to him. 3 


On the other side, it is plain, that tho che Defen- 5 
yet here can be no 


dant Kate has been in Fault, 
Pretence of Fault or Negle& in the Plaintiff Hildyard ; 


and therefore it would bo moſt apparently unjuſt to 


let him ſuffer ; a forged Letter of Attorney was, a8 
to him, the ſſame as no Letter of Attorney; conſe- 
quently his Stock which has been transferred from 


him, without any RN at ul; ought to be reſtored 
to him. [ny 


Then as to the Company, they were but Inftruments 
and Conduit-Pipes ; or like the Lord of a Manor, in 


Caſe of a Suren der of a Copyhold, where, if there 
ſhould be a forged Letter of 


one of the Copyholders to ſurrender to the Uſe of 
„ X * S. 


the Defen- 
dant ſhould run the Riſk of ſuch Letter ef Attorney; * 


Attorney, impowering 
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J. S. and thereupon the Attorney, in the Name of the 
Copyholder, {hould ſurrender to the Uſe of J. S. who 
ſhould be accordingly admitted by the Lord, yet this 
Admittance would be void; and ſo is the Transfer of this 


Stock to the Defendant Keate ; and it would be of Pub- 


lick Uſe, that thoſe who accept of a Transfer of Stock 
under a Letter of Attorney, ſhould be obliged to take 


ſtrict Care of the Validity and Reality of ſuch Letter 


of Attorney, for no other Perſon can be ſo properly 
concerned to do it. | FOR 5 . hi os 


Let the Company take this 700. South-S2q Stock 


from the Defendant Keate, and reſtore it to the Plain- 


tiff Hildyard ; and let the Defendant Keate, and not 
the Company, pay back the Dividend, which he has 
without a good Authority received, to the Plaintiff, 
and let the Defendant Keate, who has been in Default 
in this Caſe by Reaſon of his Neglect, pay both to the 
Company and the Plaintiff their Coſts, 


Burton verſus Pierpoint. 


MI. William Pierpoint of Nottingham, upon his Mar- 

riage with Mrs. Darcy, ſettled his real Eſtate on 
himſelf for Life, Remainder to his Wife for Life, Re- 
mainder to the firſt, Wc, Son of this Marriage in Tail 
Male, Remainder to his own right Heirs. „ 


Mr. Pierpoint had two Sons by this Marriage, | and 


having a ſmall Eſtate in Fee-fimple unſettled, by his 


Will deviſed his Wife's Joon to her, and likewiſe the 
Ule of the Plate to her for her Life; after which, by his 
{aid Will he deviſed all his real Eſtate, ſubje& to his 
Debts and Legacies, and after his Debts and Lega- 
cies paid, to his Kinſman the Marqueſs of Dorcheſter, 
Grandſon and Heir apparent of the Duke of Kingſton, 
and in 1706. the Teſtator died leaving two Infant Sons. 

1 . At 


„* a 
— 
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At the Time of; the Teſtator $ Death, this deal und 
— Aſſets were not ſufficient for the Payment of 
his Debts; whereupon the Creditors inſiſting to be 
paid, the Teſtator $ Widow gave up her Jewels, and her 
Plate, -and- twenty-five Guinea Purſes (being her Dowty 
Money) Which were all applied towards the Debts: 

But in the Deeree obtained Fo the Sale of the real E- 
fate, and for an Account of the perſonal, 4s well as 
real Aſſers, the Widow's Claim of her Jewels, ui; 

and- Dore Money was ſaved to her. 


In 17 19. the Teſtator $ two Sons died ak Age, 
and without Tue, whereby the Eſtate- tail of the ſettled 
Lands expired, and the Reverſion in Fee falling in, be- 

came liable by the Will to the Debts. And nom theſe 
Points were determined by the Lord Chancellor. 


244 65 That as to che Dowry-Money claimed by the Dowry 


Widow, it could not be Bona Paraphernalia; for theſe Mey can ” 


are confined to the Ornaments of her Perſon; nor could Wins 
it (as had been urged) be Part of her ſeparate Eſtate, 


gainſt Debts. 
it being given to berſelf, and not to her Truſtee, and 


the Wife cannot have a (a) ſeparate Property in a per- 

ſonal Thing without a Truſtee 3 but this Dowry«Mo- ca of 
ney, in the Nature of it, was rather a Gift to the 228 poſt 
Church, the ſaid Dowry. Money being to be laid upon: 
the Book. See Gibſon's. Codex Juris WOT A 1. 
D 


(a) Tho? ſee 


| 2dh, That wich Reſp ey to the! Claim of thi Jew, "a __ 
as Bona paraphernalia, ho Widow could have no Title to allowed to 
them, and that this Caſe differed from that of Tipping wt ad ward 


where there 
verſus Tipping, (b) Regard being to be had here to the are not At- 


Time of the Death of the Teſtator, when the real 1 

and Fm A were not ſufficient 1 the S ond, 

| ; | | of os — 
alterwards 


Alli in; but a ci Legacy ſhall, (2) Ante 1 Vol. 729. 


ä 2 ths. 
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of the Debts; nay, at the Time when theſe Jewels 


were applied to the Debts, there was a Deficiency of 
Aſſets, real and perſonal, for the Payment thereof; 
and tho' afterwards upon a remote Contingency (ſuch 
as was not to be preſumed or waited for, (viz.) a Death 
without Iſſue, Aſſets had fallen in, yet that this ſhould 


not alter the Caſe as to the Bona Paraphernalia ; for the 


ſame might not have happened until twenty or thirty 
Years after the Death of the Teſtator, nor (poſſibly) 


until after the Death of the Widow, when the End and 


Deſign of the Widow's Wearing her Bona Paraphernalia, 
in Memory of her Huſband, could not have been an- 
ſwered; and therefore it was reaſonable, that this 


ſhould be reduced to a Certainty, (vix.) That if there 
ſhould not be Aſſets real or perſonal at the Teſtator's 


Death, or, at leaſt, at the Time when the Jewels were 
applied to Debts, then the Jewels ſhould be liable. 


But, 3dly, If che Creditors, by Judgment of the 
Teſtator, ſhould after his Death have taken the Jewels 
in Execution, when the Heir, or Executor, or Truſtees, 
had other Aſſets to have paid ſuch Debts, this would 
have been a Default in the Truſtees, for which the 
Widow ought not to ſuffer, as to her Bona Parapherna- 
lia; but in the preſent Caſe here was, no Default, nor 


any Thing done, but what ought to have been, in Re- 
gad the juſt Creditors of the Teſtator were not to be 
kept out of their Debts, nor the Jewels, which were 
legal Aſſets, detained from them, in Expectation of 


that which might never happen; a ſubſequent Con- 
ringency of Aſſets falling in, muſt not exempt the 
Jewels from Debts, which, at that Time, both at Law 
and in Equity, they were liable to an{wer. 


4thly, However: in the preſent Caſe, foraſmuch as 


there was an expreſs Bequeſt of the Jewels to the 


Widow, notwithſtanding that, at the Time of the Death 
I OY VVV 
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if che Teds, a were ae Aſers, OY real or 
perſonal, yet ſince afterwards, tho by a remote Ac- 
cident, Aſſets had happened, the Court held there 
could be now no Incopyerlience to any Creditor or 
others, and that this Legacy ſhould be paid, and the | 
Intention of the Teſtator performec 


| Eſpecially it eg the oaths t 4 FE Pl 4 F — 
where: the real Eſtate is made liable to pay Debts, gf 


On Muſt the 
the Creditors exhauſting the perſonal Aſſets, ſhall ſtand rang E- 


in the Place of the Creditors, and be paid out of the — 11 


Land; and that this was ſtronger in the Caſe of a ſpe- ind in his 


cific Legacy (the principal Caſe) which was to be ge. ow 


POURS in * before a pecuniary Legacy. d | 

Allo, in the princip al Caſe, all the Legatees were 
decreed to. be paid, — the reſiduary Ng (che 3 an 1 
ee, K Darcheſtr) on any _— RAT NA bart - 
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Caſs 16 "el verſus — and Cox." 


Lord Me- : 


clesfield. 
The Wife, E Wife before. ber Marriage, by the Conſent 
ra Fg RR, of her then intended Huſband, conveyed her 


Husband, real Eſtate to Truſtees to ſuch Uſes, as ſhe, notwith+ 


— ſtanding her Coverture, ſhould: appoint, and aſſigned 


recover the all her Mortgages and Bonds to her ſeparate Ule; 


: ray ha beſides which ſhe had 200 J. Exchequer-Annuities 1 1 


Eftate. Vide ſigned by her intended Huſband to her W in 


2 ra Truſt for herſelf for her Jure | 
net, 341. 


After the Mevrligh ſhe conſtantly - permitted her 
Huſband to receive the Intereſt of all theſe Securi- 
ties and Bonds, without making any Complaint, ei- 
ther to the Debtors that paid the Money, or to her 
Truſtees. 


Alſo the Wife e Wen c Year, Part 

of her Land of Inheritance, for 200 % which the 

| Huſband having received, therewith founded a Cha- 
rity for poor Widows, and gave a Bond for it to the 

Wife s Truſtees, to be paid to them within three 

— — Months 


"= Ter, erm. 1 . Michaelis, 1722, 3 ; 
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N 1 2 


Months after the Wife 8 Depth, for the Benefi of her 


Executors. Þ; . 0 9 88 


' Above ten Yoarn 8 4 Marriag " "he. tk abend 


* 


died, and his Executors ſubſcribed wn 2001. Exche- 5 
quer-Annuities into the South-Sea, without the Privity 


fairs of that Company were in their Proſperity 


ſiſted upon having a outs * che e 
es, 16 . 75 <4 "31: F1 


W 
- 


* 5 


"1 2 Fg 
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| Decreed by Lord fe SAT ie mh, 172 55 as to Joy 


Part of the principal Money due upon any of the 


Mortgages and Securities, the Huſband's, Executors 
ought, out of the Aſſets, 


tereſt from 111 Death of the Huſband.” 3 


» 


115 G 


240. That a 1 * 5 of che I 


RL ft on 


of the Wife, who was then in the; Country; but ſhe 
afterwards. having Notice thereof, and when the 37 


* vr 


to make that good with, In- i 


the Mortgages and Securities received by: the Huſband | 


during the Coverture; as it was againſt common Right, 
that the Wife ſhould have a ſeparate; Property from the 
Huſband, (they being both in Law but as ope Perſon) 


ſo all en Intendments and Pre ſumptions were 
to be admitted againſt the Wife in this Caſe, and 
foraſmuch as ſhe had, for ten Years. together, | per- 
mitted the Huſband to receive this Intereſt, wil 


to 1 2 Debtors, who paid the Money, or to her own 
Truſtees, it ſhould be there ore intended, that ſhe con- 
ſented to the Huſband's Receipt of this Intereſt; that 
the contrary Conſtruction might have been a Hardſhi p 


upon the Huſband, who (probably) depended on the 


Wife's permitting him to receive this as a Gift; and 
on ſuch a Preſumption might have lived in a more plen- 
tiful Manner, the Comfort whereof the Wife muſt have 


ſhared. in: And if ſhe, ten or ſq Years after- - 


. wards 


| bout 
making the leaſt Objection either to the Huſband; or 


Ds Term. . Michaelis, 112. 


wards, ſhould be allowed to make her Huſband a 
Debtor for all this Money, (which ſhe might do by 
the ſame Reaſon, as now after his Death to charge his 
Executors,) this might ruin the Huſband, or, in caſe 
of his Death, prove equally proj to his Children, 


WW 10 it had been pretended, r the Wife was 
kept in Awe, and hindered from making her 2 
by Reaſon of the Huſband's paſſionate Temper 
the Court obſerved, that this Was not proved; ah he 
"that were really the Caſe, ſtill the Wife might have | 

applied, and complained to her own Truſtees, whom 
ſhe muſt be ſuppoſed to have had a Confidence in, 
as Perſons who would have protected her againſt any 
Reſentment of her Huſband, had there been Occaſion 5 
whereas WE of this was done. 


3h, As to chi Caſe of "REP Maintenance, the 
Court took Notice, that the Huſband's maintaining the 
Wife, barred the Wife's Claim in Reſpect thereof; ſo if 
there ſhould be a Proviſion for the Wife 8 ſeparate Uſe 
for Clothes, if the Huſhand- finds thoſe Clothes, the 
Wife's Claim will be thereby barred; that in Caſe of the 
Wife's ſeparate Maintenance, if this be not demanded by 
her, ſhe will be concluded, even where ſhe has no other 
Perſon to demand it of but her Huſband, which pro- 
bably ſhe might be afraid to do; but that the principdl 
Caſe was not ſo ſtrong, in regard there the Wife might 
have demanded it from her own Truſtees ; neither was 
it material, whether the Allowance or Maintenance- 
Money was provided out of that Eſtate which was ori- 
ginally the Huſband's, or (as in the principal Caſe) 
out of what was the Wife s own Eſtate, for that in 
both Caſes, the Wife's not having demanded it for ſe- 
veral Years together, ſhould be conſtrued a Conſent 
from her, that the Huſband ſhould receive it; and 
as ro this Point of the Arrears of ſeparate Mainte- 
1 nance 
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* * 
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nance not being e by the Wife i 10 Ei Liferinbe | 
the Caſe of Jug a Homer and The e of e rp 
Was cited. | 


3 * L 2 ath, 
#4 — > 


N to the fourth Point, hair) ti w 1 acvept) We 
115 Bond for the Payment of 200 J. within "three 
Months after her Death, for the Uſe of * 
tors, the Court held, this ſhould bind ths Wife; and ; 
Was a waiving of the Intereſt of the 200 , during her 
own Life; for that it was impoſſible to miſapprehend nd 
ſo plain and expreſs Words as were in the Conditi 
of the Bond, (viz) to be paid within three Months 
after her Death; and if ſhe would avoid this Bond, it 
was incumbent up6n ber to prove, that ſome Fraud HR 
was made Uſe wh ance thereof; Hol + te 


gaining her Accepta 
that this being her ſeparate _ ſhe muſt prima facie 

be looked upon as a Feme Sole ; and it was, as if a 
Feme Sole had accepted ſuch Bond, which would have 
bound her; alſo it was a reaſonable Thing to ſuppoſe; © 
that the Wife contributed to this Charity, it being to 
Widows, conſequently” to her own Sex, and b y this 
Manner of contributing to it, what ſhe gave — =. - 
very little Value, it being but out of her Life, aſter her 
Husband's; which, if ſhe had not happened to ſurvive, 
would have amounted to nothing at Ml ſo that! there 
Was the more Reaſon pom TITS be bound oy this Jond, 


| With keſpe a to the other Point! the C 5 
the Wiſe to be bound by the Subſcription of theſe Rx: 
chequer Annuities into 'the Seb" ; the ſame being 
done by the Executors, who had the legal Eſtate ; (for 
the Aſſignment of ſuch Annuities upon the Plaintiff's 
| Marriage had never been regiſtred in the Exchequer, 
and conſequently were void, ) wherefore this Subſcrip- | 
tion by the Executors was to be looked upon as of 
equal Force with a Subſcription made by Guardians 
which wauld bind an Infant; ; but then it being done . 
Vol. II. 2 without Be 


" 


86 "De — by Michaelis, 1722, 


without * ane of the in the fame. ſhould 
1775} made good, out of the perſonal Eſtate of the Teſta- 
ES tor; nay, and if that ſhould prove Deficient, . out of 

| | his real Eſtate; foraſmuch as he had covenanted for 
| | himſelf and his: Heirs, to make good theſe Annuities 
| of 200 J. a Year. to his Wife; js this was ſo ordered, 
= notwithſtandipg ſhe Was. repreſented, as. having inſiſted 
= aſtterwards upon receiving the imaginary. Saft of this 
| Subſcription; for that that looked rather like looſe Diſs 
| courſe than any thing elſe, at leaſt, it would be too 
13 hard, for that Reaſon, to de prive her of the Proviſion, 
ay. 5 n Was ſtipulated for ben, on PE une 341 


1 1 * 
4 * 

* 
** 


1 "His Lovdſhip jo" Haw was, a Clauſe @); in 
cap. 4. ſe, the Act of 1 for making good all Subſcrip» 
tions made by Truſtees, Executors or Guardians; but 
this was (he ſaid) for the Benefit, Quiet. and Security 
of the  Sowb-Sea Company, which this Decree would 
not break into; on the other Hand, the Executor 
themſelves offering by their Anſwer. to make this good 
to the Wife, notwithſtanding that two of the reſiduary 
Legatees were Infants, and fo could not be bound by the 
| Conſent of the Executors, yet ſuch Way of Rs 
by the Executors, ſhewed clay enough what was the 
Intention of all Parties touching the Subſcription of 
the Annuities, (via.) that the Wiſe ſhould — be de, 
prived of the Benefit of her Settlement, who did not 
ſeem to have had any Means of compelling the Execu- 
tors to let her into the Benefit of the Amt of 
theſe Annuities, had there been . 


5 7 


= Cofts ed to the vile out of her uad, 
— | | | | 
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* ter in the Bill contained i 18 true; and it Was objedted, 


that. without this Traverſe, ey was no Iſſue joined. yet the An- 


n | _ {wer is good 
| | 8 5 \ 5 eme bee 


principal Caſe che whole Bill, and eres yClauſe in it is _ 
fully anſwered, and then the adding che general Tra. 
verle is rather impertinent than e and if Iſſue * 
is rates upon chis general Traverſe,” it is f Denial” 


the Anſwer, 


of every other Thing: not : anſwered before. by the a 


N 7 2 g nt 4 4 % 1 18 th; Ne 2 4 4 
i N # 4 5 FE * 8 i . A z 1 * * i a * K * L 3 * F 
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PIT” Fe 1 1 a — 
„ W 2 verſus Brightwell, 
clesfield. | 
One by Will z HE Teſtator Briehrwell being ſeiſed i in Fee of Lands 
N in Ireland, and he and his Wife living in Eng- 


viſes an An- land, | by his Will made in England deviſed his Lands 


Tra for bi in Ireland to a Truſtee (who alto lived in England) for 


Wife, outof 500 Years, in Truſt out of the Rents and Profits to. 
land, the re. PAY 80 |. per Annum to his Wife for Life. ot 23 


ſtator and | 
his Wife, and the Truſtee reſiding i in England; = e Annuity fl be ail in Englnd, and the 
e ee ee i 


Inſiſted on, that twee Fund for this Dalai being 
Lands! in Ireland, and no Place appointed where the Mo- 
ney is to be pad, this 80 J. per Ann. Annuity ought to 
be paid in Triſh Money, which is leſs in Value than En- 


gliſþ Money, (our Shilling going there for 1 4 d.) and by 
the ſame Reaſon. there ought to be a Deduction for the 


Charge of remitting the Ronny from Ireland to Fl 


But by Lord cine - The Will being made in 
England, and the Husband, and Wife, and Truſtee all 
living in England, and this being a Proviſion for a Wife 


too, the 80 J. per Annum ſhall be intended 80 J. per 
=. Annum 


De Term. J. Hlill. 2 os 


| Annu of that Country where the Will was (e) made; (99. 


ir cannot be conceived that the Teſtator thought of ſends Be, 74 
"Py his Wite every Year to Ireland to fetch her Aunity. l 55e. 


f one by Will 1 in biene gives a Legacy of Se if onein 


80. it mult be intended Engliſh Ment ; and it ill be gi, * 


the ſame Thing tho charged on Land in Ireland and l Male 


cy out of 


by the ſame Reaſon that a ſingle Payment of 80 J. will — 4 


be taken to be Engliſh Money, fo ſhall an annual 986 3 

ment of 80 . receive ſuch Gee FOIL a 1 
7h hi is {till K in Regard it appears on Money, 

the Proofs that the Teſtator had made Leaſes of Part 

of his Iriſþ Eſtate, reſerving juſt ſo much Rent to be 

paid in London free from Taxes, as would be 1 - 


to bey = the Annuities given by the 1 


he 


| Wherefore he Plaintiff had a Dactes!. to! bo bad heb 5 
801. per Annum Annuity in Engliſh Money, without 7 
er wh neee . and with W e urn DUI 

* 5 Ms o 00! 0 | 1 ö 


n ce 
A te Ex parte Refaicks. Hot: Sap 
| PON. oy Pecitioni of. hs Creditors of Mrs. Cock, 4 


> the: Bankru pt, to be let 1 m before the Commiſ- 8 


Glands for their whole Debts, the Caſe was, Mrs| Cock in Holland, | 
drew a Bill of Exchange in England upon her Brother dee; C. 


Vandermaſh in Holland, for hon payable to J. S. Van- Lee 
dermaſb accepted the Bill, and both he and Mrs, Cock be- fene 


came — and. out of the Effects of Vandermaſb e 
ſo much Money was paid by the Aſſignees of the Com- ce 40“ 


miſſion of Bankruptcy againſt hinr to his Creditors, us of e. 5 


amoun ed tO ol. Cent. 5 bas! 5 19740: 9113-113 3 Effects, af- 
g a * | ter which he 
would come in as a Creditor Per the MO mY but of A. Pas; 'B. permitted to come 
in as a Creditor for 60 J. and the Maſter directed to fee whether the other 40 J. was paid out 
of A. s Effects in C.“s Hands, or out of C. 's. own Effects; | the latter, then C. is a Cre- 
ditor for this 40 J. alſo; bur if out of 4.5 Effects, then 40 J. of the 100 J. is paid off. 


Vor. II. — n 


De Term. J. Hill. 1722. 


And now ſome of the Creditors of Mrs. Cock peti- 
tioned Lord Chancellor, that they might come in as 
Creditors of Mrs. Cock for the whole 100 J. alledging, 
that tho this ſhould be granted them, yet. the Effects 

(oft would not extend to ſatisfy them their juſt 
100 l. even including the pre: per Cent. which 
they na before received e out of Landra 8 Eſtate. 


» 


Obj. 1 he Creditors 15 this Bill of Exchange e 
received 40 J. per Cent. out of Vandermaſh's Eſtate, there 
remains but 60 J. per Cent. due, and therefore ſuch 
Creditors ought not to come in any otherwiſe, than as 
Creditors for 601. in Regard 401. of the Debt has 
been paid off and diſcharged ; and it cannot be mate- 
rial, whether this was paid off by Vandermaſb the 
Drawee, or by Mrs. Cock the Deavor, foraſmuch as 
there remains but 60 J. due upon the ſaid Bill of Ex- 
change; and if the Conſtruction were otherwiſe, it 
c, diſappoint the Intention of the Statutes of Bank- 
rupts, which order an equal Diſtribution of the Bank- 


rupt's Eſtate among all the Creditors. 


Lou chancellor It is 3 white this Pay- | 
ment of 401. per Cent. made by the Aſſignees of the 
Commiſſion againſt Vandermaſb, was out of the Effects 
which Mrs. Cock had in Vandermaſb's Hands; for if ſo, 
it would be, as if paid by Mrs. Cock herſelf; and if 
paid by Mrs. Cock herſelf, Shins 'there can be but 60 U. 
ber Cent. due, and conſequentiy the Creditors of 


Mrs. Cock ow come in for no more en ee . 
8 601. i 


15 


41 
* SNP 


44, On che ine Hand, if ths W per d. dh by 
the Aſſignees of Yandermaſh's Eſtate, was really paid 
out of andermal s Effects, then Vandermaſh's Eſtate is as 
a Creditor for this 40 J. and the Creditors of. M rs. Cocks 


ER hn an 


1 Term: 7 Hill. 1722, 1 


— — 


Eſtate Fs come in 1 "IT the whos Sat and 


to be taken as Trultees for the ws U. eh oi out of 


3 


V andermaſh 8 Effects, | 


; | mf 9 15 00 
To make chis 2 pe 4. was Principe in t 
Bond, and B. Surety in the ſaid Bond, for the Pay- 
ment of 1001. and A. and B. becoming. Bankrupts, 


A. bad paid 40 J. the Creditors of A. or B. would come 

in only for the remaining 60 4, but if B. the Surety 
had, 1d the 40 U. or if it had been paid out of the 

Effects of rg ſaid Surety, then B. the Surety, . or his. 


Eftate, had been Creditor for this 404. and conſe- 
quently the Creditors or Aſſignees under the Commiſ- 
0 of Bankruptcy againſt 4. the Principal, tho the 
40 J. had been paid by the Surety, yet muſt have come 
in for the whole 100 4 and as to the Fr OP o__ ö 
have hen acooyntable to B. che Surety. . 
Therefore in this Caſe, let the Crd af Mes Cock 
come in for the 604. per Cent. and let FILLER 
out of whole Effects the 4ol. per Cent. Was paid by 
ane Aſſignees; and if the 400. N Cm. Ih hal 
appear-to have |= paid out of YVandermaſt's. For Bf. 
fects, then, let the Creditors, of Mrs. Cock com in for | 
the whole 100 J. out of which. they e e, hat 
Per cent. to the Creditors of Vandermaſh. ; . ki 
Oats, Leſſee of Sir Williaw „ I, "4 
. * - ſus Robi nſot on. 941 65 clas 
gin I R : Willa nao acknowledged a Satute-Stple Where 
before. the Chief Juſtice of the Common Pleas 10 Gr Bente 
Sir Wallians n 1 Sense 0 ſe Le nenn 42 UE 
then next. erg) s, n ir e To's + County, 
tent is afterwards returned and filed, yet all the 855 of the Conor tho? in oy — 9 
TRI be made Kable upon 8 in e 


On. 


92 De Term. J. Hill. 1722. 


On this Starute-Staple an Extent Was ſued out, dl. 
rected to the Sheriff of Saffordſbire, by Virtue of 
which, and of an Inquiſition taken Bc the ſaid 
Sheriff extended diverſe Lands of the Cognizor in 
Staffordſhire, and this Extent was returned and filed ir in 


the Fetty-Bag Office. 


Afterwards Sir William Folliff ſued out att Ex: 
tent upon this Statute-Staple, directed to the Sheriff 


of Nottinghamſhire, who, upon Inquiſition, extended 
other Lands, and thereupon a Liberate was ſued out 


and returned, and Sir William Follf brought a an n Eject- 
ment. | 5 


e which, Fark 'being a ful ind perfect krtent 
6 hu and the ſame being filed, it was held that this 
was à Satisfaction, and no new Extent could be after- 
wards made upon the ſame Statute ; and it was ſaid to 
be the Folly of the Cognizee to file his Extent, until 
he knew he had Lands ſufficient, for which were cited 
the following Authorities. 1 Int. 290, 1 Vem. 41, 
42. Hob. 52. Foſter verſus Fackſon, Stat. 32 H. 8, 
cap. 5. Co. Jac. 338, 339. 1 Lev. 92. 1 Rolls $ Rep. 
8, 9, 10. Goabolt 257· 83008 97. * Lev. * 
Cro. Eliz 9, . 1 


But on a Petition to {and Chancellor, h lis Lordſhip 

9555 Leave that a ſpecia N ſhould be entered upon 
the Record of Extent, ſhewing, that the Cognizor 'of 
the Statute, Sir William Woleſley, died ſeiſed in Fee of 

© ſeveral Lands i in ſeveral Counties, \(viz.) in Stafforaſbire, 
Nottinghamſhire, UW. and praying, that the Cognizee 
Sir William Folliff might be at Liberty to rs out Ex- 
rents upon the Lands in all theſe Counties. 905 


; - 
1 , x 4 
* Y b | 
| . ' ' \® n 
1} 
af a 


- 
7 
* 4, 
2 | 


Copniſte 

of the Statute Liberry to enter upon the Record what 
Prayer he pleaſed ; for that the Intention and Agree- 
ment of the Cognizor who gave this Security, was, 
that all his Lands (were they in ever ſo many Coun- 
ties) ſhould be bound by the Statute, and conſequent- 
ly it would be moſt unreaſonable to confine the Cog- 

niſee to the Lands of the Cognizor in any one County; 


_ his Lordhip ſaid he would give the 


for this would be to defeat that Security which the . 


Prep himſelf had agreed to sive, and had a ally 495 | 


n 


Wbereupon -this ſpecial Prafer was ted: And 
the Cognizee recovered the Land in Nottinghamſhire, 
norwithilantir ing his former Extent filed of the Land 
in Staffordfdire; and tho after wards there was mother 

Petition preferred to ſer aſide this Order, infiſtivg, that 

the Defendant, againſt whom the Ejectment was brought 
for the Land in Notringbamſbire, Was a Mortgapee, and 
without Notice, tho tubſequent to the Stature, yer his 
Lordſhip affirmed the firſt Order with great Cleameſs, 
ſaying that the Law was the rather nice upon an Eli , 
on a Judgment, becauſe of the Word [Elegit ; j but that 
this Word was not made Uſe of in an Extent; and had 
it not been inſiſted on, that the Defendant was poor, and 
an honeſt Creditor of the Cognizor, the Court was incli- 0 


nable to have Shen 2 pen the © ſecond Tetition. 


Ns 
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 Reretly verſus. Miet ee 23. 


Lord Mac- 


clesfield. 
Tus was a Bill brought by the Plaintiff 1 a his TheTruſtof 


Wife, for his Wife's Portion of 3000 L. and | par hg 


for raiſing a a 
Maintenance ſecured in a Marriage-Sertlement, by a Portion for 


Varl B b A Daughter, 


85 Iſſue Male, 
| —_ at Vw or Marriage, or as ſoon afar 6k the ſame might cpnvenient'y be raiſed ; 


the Mother died leaving no Son, and leaving only one Daughter; the Court was of n. 
that the Portion could not be conveniently raiſed by Bale of the Reverſion, 


Term in Deal er 


94 


De Term. F Hill 1722. 


med 


Term of 500 Years commencing in Default of Iſſue 
Male of the Bodies of the Plaintiff's Wife's Father 
and Mother, for providing Portions for the Daughters 
of the Marriage, to be raiſed by Rents and Profits, 
or by Sale or Mortgage, and to be paid at the Daugh- 
ter's attaining the Age of Eighteen or acre : 


- Provided that no Maintenance ſhall commence, un- 


til the Death of the Father, but the lame, to "begin at 
the firſt ee after. | 


"Provided that if all the Dingle die 5 Eigh- | 


teen or Marriage, then the 500 Years Term to be 
void. 3 


With Power to the Father, with Conſent of the 
Truſtees, to revoke all the Uſes. | 


The Mother died. without leaying a Son, and lemicg 
only one Daughter, who married the Plaintiff without 
her Father's Conſent, and with her Huſband brought 


this Suit for the Recovery of her Portion of 3000 l. 


praying a Sale or Mortgage of the reverſionary Term 


— her Father's Lle-tme for the raiſing the n. 


For which Pur) poſe the Caſes of Greaves and Mad- 
diſon in Ræym. — 2 Jones, and particularly that of 
Sandys and Sandys (a) were cited; and it was moreover 
urged, that the Settlement expreſly ſaying that the Por- 


tion ſhould be paid at Eighteen or Marriage, which 


ſhould firſt happen, the ſame was plainly due. 


That the Truſt bein g to ite the Portions by Mart- 


gage or Sale, this ee Term muſt be either 
mortgaged or ſold. 23 


1 
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As alſo the Proviſo boring dad, that if the Paugh- 5 
ter ſhould die before her Age of Eighteen or Marriage, 
then the Portion was not to be raiſed; this Was a 
ſtrong Indication, that if the Daughter lived to Righ⸗ 
teen or Marriage, ſhe {bould be 2 to her Fortion. 


That if the Solow had intended hs wy 5 
Term ſhould not be ſold, it would certainly have been 
ſo expreſſed, eſpecially when there was a Proviſion 


therein, that no Maintenance Thould be raiſed in the 
Father J Laterins, eg 


Then it was We that tha Daughter v was ) hers 
a Purchaſer of her Portion, by the Mother's Marriage, 
who appeared to have brought 2500 J. and for 2 500 J. 


paid ſo long ſince, it was hut a reaſonable Bargain, 
to be bolyad to pay 3000 J. at ſo diſtant a Time from 
the Marriage, as this Portion became due; and it 1 
muſt be ſuppoſed to have been the Contract or Bargain 
made by the Wil $ Relations, that this Portion, with 

the Addition of 500 l. at ſuch. a, Diſtance of Time, 

ſhould be paid back to the only Child of the Mar- 


riage, if a Daher, at her Age of Ebnet or Mae 
rige. WS | 


That as * chief End of ſecuring, Pu Gon, 18 
to prefer the Daughter in Marriage, ſo if this was not 
done at a ſeaſonable Time, (and which the Settlement 
had fixed at Eighteen, ) it might prove wholly: inſigni- 
ficant; for the Father might (and probably would) 
marry again, and neglect his Daughter 15 his firſt Wife, 
who might. alſo grow to be fifty Years Md; in the Life“ | 
time Ws her Father, and conſequently. paſt Marriage 


before ſuch Time as. 1 would, . r to 892 
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IS he & ks * 6% 248 FEE $4 
„ 23-22 r 7 


— air Rr oe GP ey OR TO EE PI ,,, p ]—7§˖Ü—ß—. , , ] «... p ,, rt rr ht, Org * — 
* 


wa, #4 * + — 5 
9 * 
8 4 
oy 


(as here it was) it would be then too late for the 
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Laſtly, As to the Power of Revocation, it was in- 
ſiſted, that when the Portion became actually due, 


Power — Revocation to deveſt what was . 


. 


Attorney General contra : This Cale 4 is not tte ſame 
with Sandys and Sandys, but extremely different; but 


if it were, the Court finding the growing Miſchief 


that has proceeded from the Reſolutions intitling the 
Daughters to their Portions at eighteen, . (out of theſe 
reverſionary Terms) by tempting them to Diſobedience, 
to throw off all their Dependance upon their Fathers, 


and to ruin themſelves by raſh and unequal Matches, 
ought at length to make a Stand i ch Miſchief: 


Tho thi Deed of ill Px 8, chat this Forton 
is payable at Eighteen, | yet this is not all which is 
ſaid in the Deed, for the other Parts thereof ſhew, 
that the Portion was not intended to be raiſed nen 
after the Father's Death, and the Settlement is to be 
taken and conſidered * — and Wt” ha the 


Contingencies. 


One of the Proviſo's is, that if there ſhall 3 no 
Daughter living at the Father's Death, and the Wife 


not enfient, then the Term for raiſing Portions is to 
be void; now one of theſe C 


ontingencies has hap- 
pened, (viz.) the Wife was not enfienr at his Death, 
the other may happen, (vis) there may be no Daugh- 
ter living at the Time of the Death %* the Father ; 
and therefore this Portion muſt not be raiſed," {anti | 
this latter Contingency be alſo determined; and the 
Proviſo means no more, than that if there ſhall be no 


Daughter living, or in Ventra ſa mere, at the Father's 


Death, then no Portion ſhall be raiſed. . 
a — 


ͤ — nn ide : Nh 2 
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11 f 18 true, it may be thought a hard Caſe "WM 


ſing the Daughter ſhould marry, and die before the 


Father, leaving ſeveral Children, that yer ſhe ſhould 


have no Portion; but this muſt be left to the Breaſt 
of the Father, who cannot be g N to be unkind : 


to his on Child. | 


1 "2" 
' | * 3 . F 
* Ns hy PL 1 


On the other: Hand, in ** 
Inflance of Diſobedience in the Daughter, by her ha- 


ving married without her Father's Conſent, an Inſtance, 


which, probably, proceeded from her Dependance upon 


being "able to recover her Portion in W rt 15 her 


f 


Fay this 2 ngency, 60 whether or 45 1 


Daughter ſhall be living at the Time of ber Father's 


Death makes i to be — . the Wan; moe 
sf 9. 


Fay to the Cale a we 1 00 W se as no | 


Proviſe that the Term 1 3 be void, if on 8 | 
at the Death of her Father, vor ny ſuch 
6 the | 


Power of Revocation, by making the — * | 


ter living 


Power of Revocation, as in the preſent Caſey \a 
Father is to be conſidered: as much a Purchaſer of 


the Settlement, as | the NT 2 
ae - 


F 
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Mr. nber 0 on de Lars ide: As 0b nk 


nience of the Daughter's ſtaying: an unreaſohable Tims | 


for her Portion, the ſame Inconvenience muſt have 
been, if the Mother had lived, as well as the Father) 
there. being no Pretence to ſay; that if the Father and 


Mother had been both Oye: * the Portion | Fry 
have been raiſed, 


$3/, ; 5 
i N my T 
4 


I Wo 6 N TR 


Wal Caſe, there is is n 


f 
. 
ö 
| 


will have the Intention of. be ban by Halves. 


| Sort unſettled, or varying from former Reſolutions, the 


the Plairitiffs would tend to the Ruin of the F amily, 


of p _ 3 a Wy * 25 i . 1 | 
we A, F -F ; 
De 4 erm. . . — 


The whald Deed muſt be taken together, elſe you 


Beſides, the Words 4 d Clauſe for paying als 
Portion are, that the ſame ſhall be paid at the 
© Daughter's Age of Eighteen or Marriage, or as ſoon 

« after 41 conveniently may be,” ſo that it is conſiſtent 


with the D if the Portion be. paid as ſoon after the 


Daughter's Age or Marriage as conveniently. may be, 
and ſurely it cannot be ſaid to be conveniently pai, 
when there is no other Way propoſed for doing it, but 
by ſelling a NY Term, to the Ruin _; the . 
Family. | 


The bee of the Mannes n in the 
Courſe and Nature of it, precede the Payment of the 
Portion, and no Maintenance being to be paid until 


after the Death of the Father by the Expreſs Words of 


the Settlement, there conſequen iy: can i be before that | 
Tay no og Agro: of the aroma Fil 


EF © 


* 
- 


"he Hardſhip in this Caſe, on: the Family, is ls vis 
fide; that if 5 were but a doubtful Point, or in any 


Court (tis apprehended) will ſtrain hard to make a Di- 


ſtinction, in order to preſerve the Family. 


3 


"I's ich ! it was replied by Mr. or That: 28 FY 
the Caſe of Hardſhip, and that what was prayed by 


the ſame might be, and in Fact had been urged in all 


| Caſes where the Court had decreed the Sale of Rever- 


fionary Terms for raiſing PRO e ee inthe | 
Lide of the Fal, 5 


N * 
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But that i it -wouls * 2s much a Hardſhip 0 take it 
the other Way, (via.) if the Daughter ſhould, marry | 
ſuitably; and die in the Father's Life-time, leaving 
many Children, that this. Daughter ſhould ' have 9 
Portion provided for her 3 the bettlement. N 


That it had been very eaſy, "kad the Parte“ Þ in- 
tended it, to have inſerted a Proviſo in the Settlement, 
that the Portiot ſhould not be raiſed. in the Father's 
Life-time, eſpecially, when (as obſerved before) it was 
provided that no nee oth ch in he 
Father's Sts, | 1 8 * 


Lora . Le” The 8 - of Than I Mates ' The Court 
ſon is a ſtrange one, and not common Senſe ; I will — 4 
90 juſt as far, and not one Jot further, then former warranted 


Reſolutions have gone, - for ung Portions for Daugh- 3 
ters by the Sale 


Terms; and whenever _— 
ſuch. a- Caſe hap N a mean when a Daughter Terms to 
plies in order to 1 the Portion raiſed in the Father's tans, 
Life- time) I will Rudy. and labour to find out 1 Diffe- 

rence between that Gals and the former, in order to 
xtenance ſuch Suits ; the Senſe of the \Nation | 

ſoems: to be wich ne, in this Caſe, by there being 17 
nerally, (a) now a-days,. a Clauſe inſerted in Settles (-) 1 
ments, to prevent the Salk 4 a Term ſor Ps Por- the Cale of 
dan in the Life-time of the . 1 e Le 


5 ſus Dun- 
3 na (9 come, 457. 
u hat; has s Chant of Equity Gold incourage 
1 juſt when ſhe comes to fourteen, or per- 
haps twelve Years of A ge, to tay. to her Father, 0 
come, I am fit for my Portion, | pray pay it We, or 
I will marry, and then I can m_ the railing of 
* it SE the Sale of PT" Fer eat £1 „ 


1 0 
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What Diſobedience will this breed in a Daughter? 
What raſh and unequal Marriages will this produce? 
Accordingly I have obſerved, that in moſt of theſe 
Caſes (as in the principal Caſe) the Daughter has mar- 
ried without the Conſent of the F _ which ſurely 
iS fir t to be prevented. 


A 
0 N * 


Due it is obje Cted, the Fitter will not in 4 1 reaſon· 


ht Time raiſe "hi Portion, 555 


Reſp. But ＋ the two age" is „ ktteſt to 5 niet; 
the Father, or his Infant Daughter? doubtleſs he muſt 


be preſumed, out of his natural Affeddion to his Dong 
ter, to be wing to do her Right. 


But a preſent Caſe differs 1 the former 1 


where the Portion has been recovered by Sale of Re- 
verſionary Terms, this Portion being to be paid at 


Eighteen or Marriage, or as ſoon after as the ſame 


ſhall or may be conveniently raiſed, ſo that it is not 


to be raiſed, until it can be done with Conveniency 
now in my Opinion, it cannot conveniently be raiſed 
by ſelling a Reverſion, which will incommode the Fa- 


mily to that Degree, as to ruin the Eſtate; for which 


Reaſon I think it cannot be conveniently raiſed until 
the Death of the Farber, * VF 


79 


Beſides, there b is a Proviſo which makes che contin· 


5 gent during the Father s Life · time, and that is another 


Reaſon why it cannot be raiſed, (uit ) a Proviſo, that 


if the Father dies without leaving a Daughter, or his 


Wife enfient with a Daughter, then the Partion is not 


to be raiſed ; which Proviſo imports no more, than 
that if, ar the Death of the Father, there ſhall be no 


Daughter born, or in Ventre ſa mere, then no Portion is 
to be raiſed. 2 : 
* 7 | e 
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It is true, ſo far bas happened, that FORT can be 
no Daughter is Venre ſa mere at the Fathers Death, 
no Poſthumous Daughter; but ſtill there may be no 
Daughter living at the Father's Death; ſo that — 
is 2 Contingency ſtill ſubſiſting, which Prevents che 
portion from becoming due, and . owt nd a 
(canes: that m and 'Maidwell. e c 


3 


45 to * Provilo which "_ wn if this Father TT 
provides for the Daughter a Portion equal to what 

is ſecured by the Serclement; then the Term to be 
wil; by this, it ſeems, it muſt be intended, if the 


W ovides ſuch Portion payable at ſuch Time as 
the wr by the Settlement is made payable, ( biz.) at 


Eightearl, if th Portion be conan to W then La torn 


With Reſpelt to ; os AY A neck, it ig Vere ther 


is a Power 


till a ſubſiſting Power, and conſequently ſuſpends, and in theTrut- 


prevents the Portion from being as yet pa able, be- 3 
cauſe the Father, by Conſent of the Truſte ons, fo 
yet revoke; he may revoke at any Time before che vi Gen 
Portion is raiſed; and paid; and it can be no Objeckion {ent of Tru- 
to ſay, that the Right to this Portion is veſted. in the 


voke all the 
Daughter; for ſuppoſe there had been a 8en born, then en dle 
a Right to the Remainder would have veſted: in \ ſack Portion. 
Son, and yet there can be no Doubt, but that the Fä- 
ther, with the Conſent of the Truſtees, might have 
revoked this veſted Remainder, and by the ſame Rea- 

fon may he with Conſent; Ne. Ks this Term 

which ſecures the Portion; and if the Term falls, all | 

the Truſts thereof muſt fall pt AT N the © 
Truſt for gy the Portion. {1 wag 


4 # 


1 


e u e ce 49 We 
Breach of Truſt in the Truſtecs to join in ſuch Re. 


vocation. gg 
LL | Dd But 


| Ay tions, for the 


% 


— 
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But 1 think it may not be 1 a jutta but 
commendable Thing in the Truſtees; under ſome Cir - 
cuniſtances, to conſent to ſuch Revbcation ; as ſup- 

poſe the Daughter ſhould be drawn in to marry ſome 
very unworthy Man, who ſhould uſe ber in a moſt bar- 
barous Manner, and the Daughter ſhould afterwards 
die without Iſſue, upon which the. Huſband ſhould 
ſue for the Portion ; in in this Caſe, it would be very 
reaſonable in the Truſtees, to join with the Father 
in revoking theſe Uſes; or ſuppoſe the Daughter 
ſhould have left Children by ſuch Marriage, it would 
be reaſonable for the Truſtees, by conſenting to a Re- 
vocation, to prevent the Portion's going the Huſ- 
band, and (t pr acticable) to carry it to the Children 
of the 8 ſo that this Power ſeems to be ſtill a 
ſubſiſting Power, which there yy be hereafter 1 


| good Reaſon to put in Execution, 01 3 509 1933 n 


* * 
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For theſe Reaſons, 1 chink the Hoot remains as 

yet liable to a Contingency, and therefore not to 
- be raiſed until this Contingency is out of the Caſe; 
which et be duriog the Life ofthe! Father. N 


This Dans was #ferwards abe d by 0 the Hou 
of Lords. ee hay 1 Wy 5 


Ms Me. Tice E gre. 11 ö cu 
dl  Shafrebury. 

Seger E Fs Earl of Shafrcbury, bc 1 will Ate | 
do tre, 1 10 November. 17 10. deviſed the Guardianſhip 
mg, ang . of the Perſon and Eſtate of his Infant Child (the pre- 


the Survivers ſent Earl) to Mr. Fuſtice Eyre and twio others (fince de- 
re ! ceaſed) without laying and to the Survivor ef them 3 


them, yet the 


Survivor 2 and 


ſhall have it. Ws, 11 n vg 
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; 4 this [Deviſe; of. che Guardianſhip. e 7 nl te 


ui ſhould come! to; twentyrone Years of Age 


5 ist x. * YI. 185 mk AY 


Dot eee dea, and che Iufubt 


Earl was now twelve Years; of Age, When Mr. Juſtice 
Eye, perceiving that his Londſhip had not a proper 
Governor provided for him by the Counteſa his Mo- 
ther, and that the Perſon ho was ordered to attend 
him as his Gentleman, was not a: fit Perſon for that 
Purpoſe, petitioned the Lord Chancellor, that he, as 
ſole ſurviring Guard 


he ſhould: think 


e of dach Governor, 


Gentleman 


and other Servants to attend the ſaid Infant Earl, 0 


that the Perſon of the ſaid Intent, Want, Ne he: 
livered over to the tes 2 is { 67 wia T od 5 


On ho Behalf 5 = Counteks it © Was mülted bo. 


Solicitor General, Mr. Lutwiche, Mr. Cowper, and Mr. Tal- 
beingdoviſed to three, without 

ſaying aud to the Survivor of ibem, the ſame did not 

ſurvive; that it was but a bare Authority, and no In- by mA 


bot, chat the Guardianſhip 


tereſt, in Regard no Proſit could be made thereof; that 
if Power wene given to three, and one of them 


if two were made Committees of - a Lunatick, on the 


Death of one 1. them, the Commitment would de- 
termine; that this N, 


Perſon, and not aſſignable, nor was it reaſonable it 


it proper to truſt three, but not to hear age 
Number = a yy of that Importance. t 


7 wy 
35-554 £0 ee ts 41 LETT, a 


Alſo i it was + 1 5 if the Infant Earl ſhould die 
without Hue under Age, in ſuch Caſe: the late Earl 


by his Wall 1 given an Annuity of 5000. per Au- 
that 


num to Mr. Fuſtice Eyre, which * * it improper, 
* ng ſhould: be intruſted irh che . the 


an, might Have the Ordering, as 


ſhould. 
die, the Survivor could not execute ſuch Power; hee 


a Truſt | annexed;:;to the 
ſhould ſurvive, 3 25 the Teſtator might think 


Infant 
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Infant Earl, who would be a Gan on his dying with- 
out Iſſue and under Age; that the Will having ap- 
pointed three Guardians to the Infant, it was the ſame 
Thing, as if the Teſtator had appointed thoſe three 
Jointly,” and then it was plain, that if one ſhould die, 
the Survivors could not act; that according to Audi. 
tor Curl's Caſe, (11 Co. 2. b.) where an Office is 
granted to two, on _ Dea of, c one of the Grantees | 
* Office determines." raft fond opt? ag ron 
i + | | 4 
e tho it + raighte: bs ables: with: Cons m. j- 
vonidncs; were {uch [Guardianſhip or Authority to 
determine on the Death of one of the Perſons intruſted, 
yer ir muſt be allowed to have been in the Power of 
the Teſtator to have prevented this Inconvenience, 
limiting the es TO to the NNE 7p. 0 
eee . 465. 3 or 44 


# ; 
* - ,o 


1E was moreover 1 that his: was a i Matrer " 


2 og Truſt, for every Guardianſhip was a (4) Truſt; that the 


Beaufort Crown, as Parens -patris, was the Supreme Guardian 
7 and Superintendant over all Infants; and ſince this was 


drict verſus a Truſt, it was conſequently in the Diſcretion of the 
oo: ei, Court, whether or no they would do ſo hard a Thing, 
as to take away an Infant under thirteen Years of 
Age, from ſo careful a Mother as the Counteſs was; 
that the tender Calls of Nature were on the Mother's 
Side; and then there were two Phyſicians, (Doctor 
Robinſon and Doctor Friend,) who both teſtified, that 
the Infant Earl was of a tender and ſickly Conſtitution; 
ſo that at leaſt the Court might refuſe to grant this in 


a nme Way, or otherwiſe than upon a Bill. 


Alo with Regard to the Servants, it was . 

to be a very hard Thing to turn away ſuch as the 
Counteſs had experienced to be good Servants, and to 
take Perſons in their Room, whom ſhe had no Expe- 
2 rience 
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0 


rience of particularly, that Dr. Stubbs, the; — 


came in at firſt, with the Approbation of Mr. Juſtice 


Eyre, and that he was a Man of We A 


— M and a . | x 
S 7268 1 . 4 oof he 5 24 6 ore 
Ak» Fre 1 


On the . Side it was Laid, chat his: Guatdiahs ; 
pn was not deviſed: to three-jointly, but to three until 


the Infant Earl ſhould come to twenty-orit; that ca 
Guardian had not only a bare Authority, bütt alſo ati 
Intereſt, for he might bring a Writ of Raviſhr 
Ward, or might make a Leaſe during the Mhority 6f 
the . as was determined in ** Caſeiof 


verſus Rydler, Cro. Nac. 5 5, 98. ſo that Guatdians had 


an Intereſt coupled with their pe | 1 conſe- 
quendy the Office would ſurvi e 
Oh Se apt 3 $ —_ 4 aces] 2 3 2 ro EN 

It jb true, it could not be granted over; no mote 


could the Office of Executorſhip; brit yet here could 


be no Queſtien, but that If there were two Executors} 


and one ſhould die, the other walt take the whole 
Berne 8 Surtivor- h . t) Abit yd 


1 55 050 | ut: 2 War EB. Ar ; 


1 we tv 1 Obie don, that there was no Profit in 


the Guardianſhip, 2 therefore it; ſhould not ſurvive; 


the ſame Way of Reaſoning would hold in the Caſe of 
an — p. for that as härely a. Truſt, aud 10 
ways profitable; notwichſtanding which, bein 


Intereſt, it would ſurvive. It a was likewiſe Fra. that 


in Caſe where three Guatdians were appdintedl, if this 
were ſuppoſed to be but à joint Authority, hand -conſes 
quently, not to ſurvive, it would prove a great Incbn- 


veniencę, and in a good Meaſure Fruſtrate the intention 
of the Perſon appoinding hn... 


ad. Eton g 211 iI ach oft ap: i de 
As to what was Meld in Audor GurPs 7 Caſe, (vi) 
* an Office has been uſually granted to two, and 


Vol. II. Ss +. - Office, 


dude of them dies, that this is a Determination of ſuch 


De e N Hill. 72s. 


* apa tt. * 


Office, the Reaſon w_ be ſu ppoſed to TM ball 
— both make but one Officer, as as s in the Caſe of the 


5 | * "yg 
1 1 * LE 8 A 
\ 3 .F* , 

* 


That with b to the 500 1 FR 1 given to 
Mr. Juſtice Eyre, in Cafe of the Infant's Death with- 
out Iſſue, and under Age, that could be no Objection 
in Caſe of a Teſtamentary Guardian appointed by the 
Party himſelf, whatever it might be, where the Gua 
dian was to be appointed by the Court; for where the 
Teſtator himſelf ſays, that J. S. ſhall be Guardian of 
his Son, and by the fame Will alſo declares, that the 
ſaid Guardian ſhall have the whole Eſtate, in Caſe the 

bild ſhould die within Age, ſurely that would be 
good ; much more ſhall the Deviſe in our Caſe, which 
is s bur of a Ins Part of the 4 7 


1 * 17 +91 


"Then as to. the Obje&ion of Hardſhip, 4 Gi! che 
Guardian's being impowered to impoſe Servants, Go- 
vernors, Cc. who, when put upon the young Lord 
by ſuch e would probably not regard the 
Counteſs, as having no Dependance upon her, this 
might be as well tuined the other Way, (vis) That 
if they were put in by the Mother, they would have 
no Regard" to the'Guardian;''who yet was intended by 
the Will to be in worth and ro 8 che Fathe 's 


F 


[ 

; * ö Hr r- oy * & ; N * * 1 . 
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een ale the Govedvor: tight be a good 
Scholar and à pious Man, and yet it wood: not ne- 
erſſarily follow, that he was a proper | Governor to 
attend the young Earl to Court, or to nds Fa 
milies, or at the Exerciſes of Dancing and Riding, 
: which it was fir his 1 N * e 
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. it was * great: e in \ Degard 29 
Servants are apt to flatter their young Maſters, and 
to entertain their Thoughts with ſuch de as woul 
be racher pleaſing than uſcful to chem. Wl i arid. 


* 8 N : 2 
4 - * 7 2 
1 * p . 
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* 
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i with Reſpedt to the Tenderneſs " os young 
Lords Conſtitution, that was, however, of late grown 
ſtronger, and he being now upwards of twelve Tears 
of Age, this was the proper Criſis for forming his 
Mind, and inſtilling into > bing! a Taſte of thoſe noble 
Qualities, and that Spirit, which became a Perſon f 
his high Station, in order to make him uſeful to his 
Country; and this being the proper Time, ſurely it 1 
Was veafiinable to truſt Providence. in theſe Caſes, and 2 
to lend _ young Nobleman 60 fome 1 Schook ”. — 9 


hand Chancellor: The Father. by 4 500 5 (a) 12Car.2, 
Right to diſpoſe of the Guardianſhip of his Child un- 1885 
til ewenty-one, and having done ſo here, it will be 
wn unleſs ſome Misbehaviour be ſhewn in the 


Guardian, in which Cale it being a g Truſt, 
this Court has a Superintendency over it. LO 


Bi as to the Objefion, der di Ris ht! of 
dianſhip does nor lun be. be 

Will in expr ms, go to the Survivor, 
theyw ome to be no Colour ſor it, aun le- 
appointed by '@ Will, each o +them | 
ſeems to be a | compleat Guardian, like the Caſe where 
there are two or; three hun -Wardens off a Puriſh, 
each of them is à diſtinct Church - Warden; aud ic 
would be | miſchievous, and of very ill B&B; if 
where there are ſeveral Guardians © appointed: by a 
Will, and ſome refuſe to act, that the reſt ſhould not be 
able to do Lo . ; and yet (his mult be 52 Conle- 


— 
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quence, if a Guardianſhip deviſed to frat: ſhould 
be taken to be one joint naked Authority; - ſuch Con- 
ſtruction would make the Act of little 24 a Guar- 
dian has an Authority coupled with an Intereſt, and may 
bring a Writ of Raviſhment of Ward on the Infants 
being taken from him; and tho! it is true, that the Da- 
mages recovered ſhall by the Statute go towards the 
Benefit of the Ward, yet the Declaration muſt 6. it 
as e of the Guardian the Plaintiff. xt 


Tbe 8 of Aber Gurl 8 Caſe, e on 18 

Office of Auditor being granted to two, without ſays 
ing and to the Survivor, ſuch Office on the Death of 

one, was held to be determined, was, becauſe in ſuch 

Caſe both made but one Officer!: as the two Sheriffs 0 

Middleſex make, as to their Office, but one Perſon. 

the preſent Caſe, here is a plain Right placed wr ve- 
ſted in Mr. Juſtice Fre as the ſurviving Guardian, 
| and who, every one is aſſured, will well execute ſuch 
Truſt, which it will be impoſſible for him to do, with- 
out being allowed to place and chuſe the Governor, 
Gentleman, c. to attend ow and take Care of this 

young Nobleman. e eee buck ra 


And tho Dr. Stubbs may be a good, learned, a 
gious Man, yet he may not be { o ft to attend the 
young Earl to all Places, for Inflanns” to Courts, Places 
of Exerciſe, and Danes Oc. at t which it N 5 
| proper for his Lauer to 1 5 1440 


: 
* 
4 4 


But 1 a; Aer from Mr. ellis ak as to 
| ſending the Infant to a publick School, which 
may be We ma to en into bim Notions 11 
8 Notes | 1 
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| Wherdfore per ay. Diſcharg e Dr. Stubbs. Sat * 


Governor, as alſo. Mr. Bennet — being Gentlema 


and deliver the Infant into the Hands of his 7 — 4 


Mr. Juſtice Eyre, who, ene the ung FM he 
dine with bim. 


FW 6-4 
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But Lord ale Grid, hat this was in N 0 


depes that the judge ſhould return him to his Mother 


the Counteſs at Night, for that as yet, the Court _ 


would not make any Order arm the Se of 
the __ Perſon, | ford Had; Sol t rt 55 1 


1 5 * f 1 1 3 — 2 
'# * 
4 1 


Ae on on Great Seals . pol * 17 5 the 


Rar of | Macclesfield, and placed in the Hands of three 


Lords Commiſlioners, on 18 March 1724. Mr. Juſtice 


Eyre (lately made Lord Chief Baron of = Exchequer) 
exhibited his Petition to the Lords Commiſloners, ſet YA 


ting forth the former Proceedings, 


fs: Earl, w ho. Was now juſt. kg ea bb. Ape, 35 


and had A married to Lady Suſanna Noel, Daughter 


to the Counteſs of Caindormgh, Was detained from 5 


the Petitioner ; that ſuch | e was, yithout*t 


Conſent or. Privity of the ſaid Lord Chick | Baron he 
ſurviving Guardian; therefore the Petitioner thoug he 
it his Duty to lay theſe Thing before the Court, 


praying, that the Quſte dy or Tuition of the In 8 


Lord might be granted to him, and that the Court . 


would make ſuch N rr this Mans: as * 
ſhould. think aryl hs er W 8 e = 
FF 75 27 5 7 5 Al 
Upon this the Gouptnla Ons ager '> hes 
cloned the Lords nts ang, that the Order 
late Lord Macclesfield, "declaring the Right of Guar- 


dianſhip to belong to the Lord Chief 8 Eyre, and 


binding: the Perſon, of the Infant Ear E Cel 
to the ſaid Lord Chief Baron, 1 be let aſide 
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ſioners, inſiſting that the Guardianſhip of his Lord- 


Alſo the Infant 10 nt the” Lords Comm 


ſhip given by the Will, was determined by the Death 


of two of the Guardians, and praying that his Lordſhip, 
being now of the Age of fourteen Years, * be at 
Laberty to chuſe his e n 1 


on Bang theſe Petitions, [oh a e 


en erer unleſs Cauſe, both againſt the Counteſs 


1 [Dowager|] of Sbaftobury, and againſt the Counteſs of 


to the Lord Chief Baron as {ſurviving Guardian, and 


Gilbert, and wry J. 
_ folemnly argu 


Gainsborough, for their Contempt in contriving and ef 
fecting this Marriage without the Conſent W che 8 


dan, and without er to the Court. Lb 255 „ 
And this Perſai of the an Earl was e to Y 


be reſtored by the Counteſs [Dowager] of Shaftsbury to 


the Lord Chief Baron, it being the Opinion of the 


Court, that tho the Declaration made by the late Lord 


Chancellor, that the Right of Guardianſhip did belong 


the Order made thereupon, - 
that the ſatne was a good Order until rev: Hed 
conſequently i it was a ee to e 


bp ; 
| * "on * by F 1 if + 8 * 
> "i 1 * 41 52 


Was ever lo erroneous, yet 


on the 14 May) the thres Lords Comm 
(uc) Sir Foſeph Jelylt Maſter of the Rolls, Mr. Rune 
„having heard this Matter 
by Counſel on both Sides, 2 their 
b ih Mp delivered by the Lord ( 
joner Jekyll, that the Court were all of Opinion, 


the Sequeſtration againſt, the e ary: "OA 
JE to be abſolute. 
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The Marriage of a Ward whip 2 Conſriit-eb 
bis Guardian, is a Raviſhment of the Ward, 2 Inf. 


440. and HEEL in this Reſpect, that aſter ſuch 
1 Raiſhment 
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Nr 


Raviſhment by Marriage, the Ward cannot. bs reſtored „ 
to ſuch Condition as he was in before 


* 


it being rendered a ud > 
MIS ny Fn of the Raviſher, , 
0 | + . n n \ \ 


By the Searute of Watminſter 2. cap. 37 Us AP The Pu- 0 > 
that if one be guilty of Raviſhment, either of a Male ange 


or Female Ward, if the Ward be teſtoted, 'tho' not ths aw th EP 
married, the Raviſher" ſhall be puniſhed with two 1 
Vears Impriſonment; but if the Ward be not Teſtored, Saen the 
or if he be reſtored and be married; N 


the Party guilty the Guar- 
of ſuch *Raviſhment (if he cannot make 8ethefadtion ee 


for the Marria ge) ſhall be puniſhed by Impriſonment 5 | 
for Life, or by abjuring the Realm, at the Diſcretion Wu 4 
of the Court where he is tried; ſo that a Raviſhment „ _ 

of Ward became an Offence not only againſt the Gua. 
ürng but againſt the King: And 


ht And whereas, on tlie 1 
Ward's b — the — to be 7 

by perpetual Impriſonment, or by 3 

this ſnews the Gauen of the 6" Offence, ' b 

vouſneſs of the Puniſhment. | , 
„ Ant m7 ornament | 


Court eſpecially-rhe latter; ic . 
ing notorious, har, a te of Equity entertains io! +. | 
Jealou eee thews ore Reſentment [a 4. ; 


# Fs tha 4 
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in th Caſe of the dug; of; 4 Lamatck t 
of Mr. Packer 8 mireyiog! Mrs. Afb, the C a 050 
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Core to the Cuſtody or Care of any 


eh 22Maii 80 on 0 Sir Edward et I wth and 1 Heir 


courſe of the the Agents, were all committed 27 the Ma 
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Gn In Caſe where an Infant is N To the Coure 
| ne; ſuch Commit 
the Caſtor? gives a (4) Recognizance, that the Infant ſhall not 
* 1 2 marry without Leave of the Court, which Form is 
1 ks: _” very rarely altered, and on ſpecial Circumſtances; ſo 
ſuch Com- that if the Infant marries, tho' n the Privity, or. 


mitteeenters 


into a Re- k Knowledge, Or Neg lect of the Committee, yet the 


| Cognizance, Recogni izance 1s, in (gtrictnelt, forfeited, whatever Fa- 


that the In- 
fant ſhall vour the Court, upon Application, may think fit to 


not mary ſhew to ſuch: Committee, ben he appears not 


without 


Leve of have been in Fault)jß:i: (opt molt ade 16 
the Court, | LY | at 


Vide 1 Vol. D od iin nee e 
(a) Vide x Vil .. B37 0 OR. FA TRE, AC 
3 | : 17 7 . : * 8 n o 6-08 3 ; $4 4h 0:7 — 13 


In Lord Sommerss Time, Mr. Goodwin married an 
Infant (Mrs. Knight) and was committed, and this 
Commitment was followed 8 an 4 of: Parliamens 
for W the Marriage. a er c 2 wit tl 


7 


1 who was an Infant being inveigled from her Guardian 
b —ry Dr. Waugh, and married to one Millis, tho Mrs. Hannes 
at Kab. was not taken from a Guardian aſſigned by the Court, 
yy OY yet, in that Caſe, both Mr.:Willis,- and the 3 and 
ter the 
moriey of Rolls, Sir John Trevor, | and the Order afterwards con- 
te Var firmed by Lord Harcourt ; and as this Court puniſhes 
pag. 104. the Inſtruments where ſuch Marriage is had without 
the Conſent! of the Guardian, ſo, if there be only 
an Apprehenſion, that the Infant will be married un. 
__ equally, either by the Guardian, or by his Neglect, 

a Court of Equity will interpoſe, and ſend for the 
Infant, and commit him to the Cuſtody of a proper 
Perſon, or Relation, in order to prevent ſuch Danger; 
as was done in the Caſe of the Infant Lady Catharine 
mm bo Lord Chancellor Harcourt, and likewiſe in 
1m 2 another 


Judicial Au- 
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another Caſe, (via.) chat of Mr. Vernon Ti ohren, 


by Lord Macclesfield: © 5 "i 8 "ry | 


But che orofone Caſe/ is ; Nil of a eber Net 2 "Y 
it is the Caſe of a Peer of the Realm, in whoſe Edu- 


cation the Publick is intereſted ; and where the Guar- 
dianſhip of him is deviſed by a Peer of the _ | 


(s) by the Will af the late Lord deb, 


4 


As to the Objetion” that * N en made to de 


Order of this Court, that there are no Words there- ; 


in, that the Infant ſhall not be married wi 


Conan of che Guardian: eee e 


Ph. /The Court could not (ppb or foreſer that 
any Perſon would marry the Infant without the Gvar 
dian's Conſent ; and for that Reafon; there Was o 
expreſs Proviſion againſt it in the Order; but ſtill this 
Prohibition is implied, (vic), that no Perfon!” vihbur 
the Leave of the Guardian, ſhould marry this Infant: 
Beſides, by the ſame Reaſon that theſe Words © upht + 
to be inſerted, the Order ſhould, likewiſe have pro- 


vided, that no perſon ſhould take away, or raviſh' this x" 


ſurely implied; but further, it is a ſufficient” An \ 
to this. ObjeRion, that fuch Negative Work ae ever 
inſerted in the . 1 in gun le Dorle 


Ward from the Guardian, &e = which" Things ate 


42. 


"Huclahugbi it is obj DifpaiFertient ; in 

8 Marriage; 2 che Birch of the Noble 
Lady, to whom Lord'Shaftsbitry is matriek hd al 

her Quality, are equal te thoſe ef her Hy 

ſhe has had the Advantage of beit 

the Counteſs of Gainsborough her Mothers 

Pr or Vir eng * i . 
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6 ſonably e that if the Infant Earl had ſtayed 


: Ward was not where ſuch Ward without the Guar- 
dian's Conſent married one of Inferior Degree, as a 
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Bebo. Admitting al this to be ſo, yet it may bay rea- 


till — had attained his Age, and could have dds a 


Jointure and Settlement, in ſuch. Cale wi eren, 
welt have. had a better — 5 


But i in- 1 tho! there be no „Geenen | 
yet this is only by Way f Extenuation, and can never 


be urged as a Juſtification; for it is the Marriage with- 
out the Conſent of the em that conſtitutes the 
Offence, ſo rhat ſuch Marriage having been to one of 


equal Degree 00 f F ortung, can at ene w 11 e to ere 
tenuate. ITT 5 nt 


[00 it is 1 chat the 8 of the 


Villein, Citizen or Burgeſs, but where the Guardian 

bimſelf married the Ward to one of Inferior Degree, 
er which ke the Fame Manon: ny 2 Inft. 
bg, 92 
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Ol. The bw” wn ro Ravidhment of \ Ward 
by. Sequeſtration, or otherwiſe, would be: nee 
ſince the Marriage having been once folemnized and 


perſected, the — cannot be Ane x 1 indec 
iſlolved. 2 oped 


Ach. The like Obje CLION $5: TY made, cho'the 
were ever ſo much to the Diſpar of 
the Ward but in all theſe Caſes the Reafon; of in- 
Hictt 3 Sake, de . 
ter others, | from * 1 amen. of ne, -of 
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Objed. This Marriage is by the Counteſs be 
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the Infant Duke of Hamilton, petitioned againſt the 


Ducheſs of Hamilton for taking away the Infant Duke 
out of their Cuſtody, — their Oomplaing was rer 
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Defect in the bleme W which hay claimed. 
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"Wane, the Men 1 away the Ward, Py the Wo- 
man, knowing that the four Men had taken away the 
Ward, married the Ward to her Daughter; upon which 
Hirle C. J. gave the Rule, that the Woman was equal- 
ly guilty with the four Men, of the Raviſhment of the 
Ward, the Marriage of the Infant, without the Con- 
ſent of the Guardian, conſtituting the Offenee; and 
tho the Guardian be not appointed by the Court, noi 
any Commitment made by the Court of the Infünt, yet 
have thoſe been puniſhed, who have married the Ward 
without the Conſent of the Guardian, as appears from 
the above cited Caſe of Mrs. Hannes, where the Caſe 
was nothing more than that of marrying the Infant 
without the Conſent of the teſtamentary Guardian, and 
the Decree was only for an Aecount of Sir Edward 
Hannes the Fathers perſonal Eſtate, 85 . - 1 Allow- 
ance ul Maintenance for . Infant-. WN 
t 1 eh 4 * 6b, A 0 ul ue, 3 it 
oo Whereas in the pri incl ; Cale,' eh" Besen 
ſomething further, às it rech hüt the Will of the 
late Earl of Shafisbwy ſhould: be per ormed, part of 
which Will is, that the Infant Earl ſnould be under the 
Care and antini the petſons named therein” 
Arti dr Hit bein vio jolt adage Bal 
1 3 Co. 38. (Ratcliff's Caſe) it was Nellen that 
ever: 7.Ameeſtor, whether: Male or ones ipht brin 4 
r way his Hei or 
8 and for marrying ſuch Heir, and that it i n%ẽjẽDL 
material, of what Age ſuch Heir then was; and wt 
the Anceſtor might bring ſuchi Aklibn for taking away 
and marrying the Heir, 10 alſo might the"Guardian f or 
1 away: and marrymꝑ g che Ward. e wet) 16 
(5 muri53RgD) 4 208 59 e 2epitul ods PI erriann d 
1 does not appear, that the late Earl of Gainsbo-' 
_ rough left any Teſtamentary Guardians of hib Chil- 
dren ſo that as'ths: Zounteſs was Guardiati 05 ae 
taten > by 
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That Right, i 11 not Pale chat the Earl was Nen for 
kts fe 0 the Caſe of Mrs. Haw IT 
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Reſp. 10 this C Caſe, here are a \ Bill and Avis, and 

| both the Will, and the Deviſe of the Guardianſhip, - 
are ſet out by the Bill, whereupon the Decree ſays, 
That the Truſts of the Will ſhall be performed, one of 
_ __ Trufts is W e * the Infant. | 


es, who was mars 


triæ, to take 


Care of his dian; and this Court may, upon Petition only, without 


N any Bill or Decree, make an Order to determine the 


Charities, Rig ht of Guardianſhip, in Regard the Care of all In- 


| Tdeats, Lu- mf is lodged in the King as Pater Patris, and by the 


naticks and 
iar King this Care 1 18 delegated to his Court of Chancery.” 
under 

DireQion of the Court of Quincery; which in Conſequence thereof hath "uſed," upon Petition 
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la E N. B. 23 ths che King is bound, of :ommea 
Right, and by = Laws to deford his Subjects, thei 
Goods and 4 Lands and Tenements, nnd bp 
the Law of this Realm, every loyal Subje& is taken to 
be within the King's Procelicn, for * An it 
15, that Ideots and Lu icks, cap 2 
take Care of themſelves, are provided for by the King 
as Pater Patria, and er AR 3 
this Care to Infants. + | 


This i is the baſs yen in \ the Writ de Il Ee 
rend, which the King "illus out to take Care of him, 
who Regimivs ſui ipfius, & boyorum, © terrarum ſus- 
rum, minime ſufficis, whack Reaſon alſo. appears in the 
Writ de Lunatico-i „and in 4 Rep. 10. (nig 
Caſe) Infants, as well as Ideots, are ſaid to be under 
the Care and Protection of the Crown, as Perſons e- 

qually unable to take Care of enen, | 
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pro bono publico, has an orient Right to fupetintend 
the Care thereof, ſo that, abſtracted from the Sta- 


tute of Rl. relating to charitable Uſes, and untece- 

dent to U, as well us ſince, it has doen! every Day's WD 

Practice to file Informations in Chance in che 

Attorney en Name for the Eſtab t of 
harities. 3 280 5 of e 5 JJ hit by: 


Ale in the Cale of (ﬆ) 1 this () 2 Vern. 
Lord Sommers, in delivering his Opinion, takes Not 
that ſeveral Things are undet the Cure and Süperititen: 
dency of the King, as he is Pater patrie, and ſtances . 

ties, Ideote, Lunaticks and Infants, er 
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ſeveral! Acts of Parliament. PI WP vj 
terations in ſine Caito of this Nature, which io 
ſtand altered, and no futther; but unkeſs' 


preſs Words in an Ad of Partitur ent for thut Pu fe, g 
7 original Juriſdiction of this Court temaits' 4s be, 
fore; be thr at ay ns A that hap , 
way the original 'Juriſdidio | | 

bryan 1 endency it 4 41 
ants, Charities, Ideots and Lunaticks. Since the St ET 


which took away the of Wards, the 5 | 
of Wardſhip (+) returns to the Court of Th 
and it appears by the Regiſter 21. k. 1: 1 0 4 Wric 1 
may iſſue out of this Court to remove the Guardian 
and to x put | other Guardiun in his 
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"I bring an 3 79 85 againft the Guardian, until dam“ 
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his coming of Age, yer : a ; thi Perſon may "bring a 
Bill: for an Account againſt hs Guardian, even during 6: 
the n of the: Infor, % Mt pony ns n 


8b in all W "againſt lafst, even in the din : 
Caſes, a Day muſt. be 80 tham to ew. (a) Cauſe | 
—_— ban n of ba 3s $14 % ri $378 5 233314 1 
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„ Lord Sommers len old Grid, that this Court ſhould 
be always open for Petitions ; and Orders on Petitions, 

in regard to the Guardianſhip of Infants,” have not 
only been proviſional, but in "ors Caſes p Pe as 
to the. Right of Guardianſbip, | K e 
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Thus in the Caſe 80 4 Lord: Nike _—_ Boe 

there was no Bill depending in this Court, but only a 

Petition, deſiring that Lady Tenham the Mother, being 

a a Papiſt, might not have the Guardianſhip of the In- 

95 + "—_ fant, and. G determined on Petition a the Mo- 

ther; upon which an Appeal was brought to the Houſe 

of Lords, before whom it was never objected, nor 

once thought of, that this Court could not, on a Pe- 

titttion only, determine the Right of Grantiinthigh and 
© 2x on the Appeal the (%) Londs alo Me te 95 the —_ l | 

—"_ the Mother. | Katt lee $f 
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"Ale. in 55 Caſe 1 a n Gusen ſuch 

+ Guardian having a pl ow legal Right upon the Words 

of the Will, and the whole Caſe ariſing thereon, there 

can be no need of a Bill in Equity, no Proofs f 
either Side are requiſite, or can avail ; and therefore 

the Matter is properly « dererminable bog: a W 

c without A Bill. + xs iT SKK 
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0 Vide I Vol. 504. . Fuge * & a; {win it appears 
ak an Infant on his coming of Age, and before the Decree made ab- 


ſolute, may put in a new Anſwer.” See alſo he Caſe 0p — 2 
pier verſus Lady * poſt 401. 
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But in "oh laſt n it is 1 * "ROY the 
Wording of this Will the Lord Chief Baron has: no 
Right to the Guardianſhip, the ſame being deviſed to 
him and two others, without ſaying and to the, Survivor. 


of them, and that this is a joint perſonal Confidence | 


where with three are intruſted, e by the Death 
of any one, the Guardianſhip is determined; and to 


prove that's Guardianſhip.is bee it has been urged, - LS, 


that it is not eee nor = Rd i Fon to Been or 7 
Adminiſtrators... ee 029 50 57 
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- Reſp. I this 1 a. * Guardianſhip is not 6 
neither will it go to RExecutors or Adminiſtrators; 0 
for all that, it is coupled with an Intereſt, and is not 
a naked Auth ority: I admit alſo it has been ſaid, chat 5 
where a naked Authority is given to two, if one dies; 
the Survivor cannot Act; but the ſame bock, (uc | 
a e 113. lays} that where an Authority is 

pled with an Intereſt, it does ſurvive In the 
Ca of, Gardiner and Sheldon, (Vaughan 18 1 the 5 
of a Guardian ared to that of an 8 
or ee wa which; Is not aſſi gnable, but y et ſur- I : | 
vires ; and tho; a Guardian be not in all Nees to 
be compared to an Executor, in, regard the latter may 1 
continus his Executorſhip, by appointing an Executor 
by his Will, yet the . of, A Guardianſhip deviſed N 
to * is Wah, 55 ihe Cale: of an (a): enen 5 
mount to a muck Gab i A Aſſers 3 for in that Cale, * 
well as in the Caſe of two Guardians, an Adminiſtra- ; 
tor cannot knw. his Ane & will not go” 
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Leaſes during the Minority of the Infant, and may 
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Park, or killivg the Deer; and whereas in 
Authority determine 


and under the Age of fixteeni; out of the . 


Adminiſtrator; ſuch an Adminiſtrator is accountable 
to the Creditor for every Thing, as much as che Guar- 


dian is to 1 pe N an eee can _—_ | 
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Wy Guardianſhip is is not t propecly: an Office, nor to 
be reſembled (for inſtance) to och Office of 2 Parker 
ſhip ;. for the former has an Intereſt in the Infant's 
Bllare'; but à Parker has no Right or Intereſt in 


the Park, or Land incloſed therein, and the Owner of 


the Land may determine ſuch Office by diſparking the 
Pop. 204. i. 
is ſaid; that where the Lord Grey oommitted the 
ſtody of bis Son to four; and one of © theny died, the 
d; this 2 upon the Clauſo : 
2 the Statute of 4 & 5 Phil. 

ſays; ( That N mu 4 — 


« of -their Father er Rlocher, or thy ſuch Potſow is 


whom the Father in his Life- tine, or by his Will, 


fame, ſhall be ſubjcQ to the pain of two Years I 


bad not the like eee as. t 
| but a bare e 


Hor by any Act in his Liſe-time has "appointed tho 


4 ben or to the Payment ef ſuch Fine as \the 
+. Court ſhall appoint”. 80 that by that Act, as te this 
ſpecial Purpoſe, .the Father might by Will or Doed ap- 
point the Cuſtody of his Daughter, but N AP | unt: 
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of iſ, who! hy Fever of. cho Nate a are — 
Incapacities; from hence natural Allegiance ariſes, as 
a Debt of Gratitude, which can never be”: cancelled, 
tho the Subject owing it goes out of the 1p ratings or 
ſwears Allegiance to een n 80% en th 
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bis i. is an 1 WA ith. pry o Intereſt, nd 
no Pretence that the Guardians are obliged, to 
jointly. The Actions given by the Law plainly . 


that the Guardian has an Intereſt. The Remedies = ; 
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"The Father may bring an Adion ow any Perſon 
for taking away bis Heir, and fo might any Anceſtor 
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F- - they are not nugatory, becauſe otherwiſe the 
Truſtees might be intitled; it is true, if I deviſe Lands 
to Truſtees to pay Debts, or deviſe a Term for Years 
to pay Debts, here being a Deviſe for a particular Pur- 
ole, when ſuch Purpoſe is anſwered, the Deviſee 
all be but a Truſtee for the Heir at Law, and 
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other Defendants, / 7 that one of the Executor nn 
Feme Covert. has admitted Aﬀets ; fot he might alte yet 
admit Aﬀets, and yet have none, nor any Eſtate Jecreed 2. 
Vor. II. 5E of pint te. 
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Vie! of the Male. 
Husband for 


and when the Husband und Wife lee Mu, e rg 
for her fs, had the hd A 
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| 
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| 
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of * on. And it would not be TE that 
this ſhould prevent the Plaintiff the Creditor from pro- 
ſecuting the other Executor, or the Huſband, who may 
have poſleſſed themſelves of Part ATR the e _ 
and ought to be reſponſible. 


T. 


For which 3 let al "3 1 account 

for what they reſpectiyely have in their Hands of the 

Feme Covert's Perſonal Eſtate, or the Produce thereof, 
and let the ſame be liable i in | the He eee re- 


ſervi he Coſts, oh | Va 25% with 
8 Lau 2 A DIY . 
At the Rolls, | 4, , . 
on a Mar- HERE was a Srtlement before Marriage, | y 
riage Settle- Leaſe and Releaſe to Truftees and their Heirs, 
„ the Uſe of them and their to the Uſe 


veyed to of the Huſband for vi Remainder to, ts, Uſe. of 
Fade, Truſtees and their Fox lanka, þ the Life of the Hu- 


Heirs, tothe band, to preſerve contingent 


Ve oe emainders, Remain» 
der to the Uſe of the Wife for Life, Remainder. to 
no her the Uſe of the be forts Yo * F: * - Marrings i 
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Life, Remainder en e the Wik APR eee . the bah S 08 ef th 


Marriage. Theſe Limitations to the Hi usband for Life, Ge. * 148 ay, the he Fi Uſes, 


would Tits, 
againſt which 7 7 ot ae 8 chat y T Eee | ker w 
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- Thing mas i a fon by de Mans. DOS 

11 ga Fo 
| The Huſband concealed the Settlement, and together 
With his Wife, by Deed and Fine, mortgaged the Pre- 
Se, mile ae? to che ne un e hes - Fu 

| | . Nieht! 1 | . 15 3 55 4 hs 


i FN 2 0.3 . i ot -'On 
8 4 . 


„ the Mortgagee 
Bill againſt the Wile and the Son. (who wn eas 
come of Age) praying, that the Pr 5 
might be {ol and the Plaintiff 2 : . Y 
Forfeiture created by the Fine, in Wick "1 
and thereby (as was ged) had for. . — Y 
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The. Son pleaded the Settlement, by n 
Purchaſer of the Remainder in Tail, in Conſideration of . 
his Mother 8 ne 2 Portion, and * that © ee a 
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ture at Law, Equity N not to — 
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diſſolve the Iniundtion, Lord Chane 


Opinion muſt be well enough known in this | 
Lordſhi 
Maſter of the Rolls, his Ho our obſerved, t 2 
and legal Eſtate were veſted in the I 9 
Limitations of the 
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for thy: Benefir of the Family: 1 Regard thaw Was 
no Evidence in Writing of this, wa it appeared to 
have been ſaid voluntarily, but eſpecially, foraſmuch 
as the Defendant the Son was an Infant at the Time 
when this Money was lent, all the Court would do, 
was, to. decree that the Plaintiff the Mortgage ſhould 
hold and enjoy the mae POL bens # the 
1 the Wife. . 


. 4 
{ 
k : 


da N ; Euer verſus Gerbe. A on ; 
At the Rolls. © 

One poſſeſ- oY JN BE poſleſſed of + Lem for Years, deviſed it to 
ES A. = Al nee ne, — B. bis Exe. 


Term devi- © 
ſes it to I. cutor. ES 
and makes | 

B. his Executor, and leaves "RE. Debts. If the 1 ſells the T 


et PEP” 
ſhall hold it againſt the Deviſee.'' 8:cus if ſold at an under Value, or if the Purchaſer knew 
there were no ee eee mY ITE ng in upon this 
ſpecific * | | Y £1 a8 EN 4 „VVV Y it "I. £47 ' 1 
; uf , £4 : o „en T | 
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Ls The Bxocutor old the! Term, upo 
8 e of the Term brought a Bill ag 
| inſiſting, that the Term being devil 4 to the | Plain ] 
the Executor was but a Tru for him; and that the 
+. Purchaſer muſt have Notice of this Truſt, - the Term 
having been bought of the 1 9 ids ſeque 

mut be taken ſubject to the Trufl. 


1 l hit 

| Miſter of the Roll; 25 1 it to 1 been 
once ruled, that an Bxecutor could: not 4 4 good 
Title to a 1 to a Purchaſer, and that | wat In. n 
(a) 2 Wm, Caſe of N Major (a) Bill verſus Humble. 1712 offs ure 91 N 1 


444. where ' 
it appears that a Mortgage made of a Term by an Executor, was by this Court held to be 

good, and that a reſiduary or ſpecific Legatee had only their y againf nn "| 
But that N on an Appeal, 25 by the woah Fr ot FI ihe th 


1 EG that, 1 8 it to lave 1 e | 
with mu Reaſon, that an Executor, N 44 2 ae 
Debts, 
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Debts, may ſell a Term, and 
has no other Remedy, but 
cover the Value thereof, if tl 
the Payment of Debts. 


As for the Notice F the Will, and of the De 
of the Term to à third Perſon,” that 15 3 ; 
every Perſon buying of an 
named Executor, muſt, of 
that if Notice were to b ce, 
Conſequence, no Executor might ell. a e 
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Teſtator's Debts; 3 nor 
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„ 0 the whole perſo WW 
ator is liable to t the Debts, t 
Neceſſity ze liab | 
{old 15 che Executor. : 
with great Y 
an meter 
de . or to one 'who has Notice that there | | 3 
no Debts, or that all the Debts are id, this mar = 
another” Conſideration + But | o oo 
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Caſe 34. Furtins verſus Stonard. 3 h 
At the Rolls, © | . 
Vide ſupra. F Froemin of 1 poſſeſſed « LES Leaſehold 


| the Leaſchold Houſes to . S. the Overſeer of the Will. 


Sho was. the only Child ; © a the Death of her 


fered from the former Caſe, in regard the 
given him for his Care in ſeeing. the Will performed; 


much leſs than, the perſonal Eſtate came to, andconſe- 
quently it was Breach of Truft.j in 55 Pur a aſer., 


Houſes, among 0 N perſonal Eſtate, by Will 
made in 1699. deviſed one Third of all his perſonal 
Eſtate to his Wife, another Third ro his Child, and his 
own teſtamentary Third to his Wife for Life, Remain- 
der to {ſuch of this Children as ſhould be living at his 
Wife's Death, and having left his Wife Executtix, ap- 
pointed J. S. Overſeer of the Will, giving | him 10 1 
for bis Fore 4 in ſeeing the Will performed, | 


i. 1s the Teſtator * and has Wife. Cold all 


In 1709. the Wife died, upon + which the Tas 


Mother, brought her Bill to has * Bengfir , the 


Term. 


„ 


1 2 EE Plaintilf it was inſiſted, that this js if | 


here was the Overſeer of the Will, and had. 3/Legacy 


that he had inventoried. and a ppraiſed the Sltats, by 
which he muſt have been {nile that the Debts were 


That if the Purttals: of. a L eaſe "knows he b Debt 8 
to be all paid, or that they can be all paid, wichout 
the Sale of theſe ſpecific Legacies, he ought not to 

take Advantage of N a Purchaſe; and as, to the 
Length of Time, that was s taken aß 5 the __ $ 
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Upon which. the Maſter of che Rolls took the in: 
ventory in his Hand, and caſting up the Particulars, 


. e 
dd i 


But the Court ſaid, this Caſe was not ſo ſtrong as e 
the laſt preceding Caſe, becauſe here nothing ſpeci e, | an 
'nor y particular Leaſe" whs deviſed ro this Children, „„ 
xs in the former Cale, bur only a third Part-of his per. LY 


| ES. = 
4 the the Roll, | 


TN aden e ib avs were limited to the uf. lege 1 
band for Life, . . A 
Life, Remainder of the whole, to the fir c. Son „ 

Remainder to Truſtees for 300 You, to curingyoun- 
for younger Sons and Daughters of che Fend Fe 
- and the Truſt of the Term was declared to tions is, by 

for the Youngey Sons and mae fuble- 
Daughters from the Husband's Death, and to pay 


or 

in Truſt by Rents, Iſaes — 
fits, to raiſe the faid- Portions: for che younger 
and Daughiters of the 
Ages a domfid, and 2s an additional 
ſame. PF $4 ISSE 5 
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in Tail to th Sons; ads 15 Term ſhould have 


come in. before ſuch: Limitation in r 3 


The H aha was dead ws g e | Din dls 
one of whom was married to the Plaintiff Uvedale; 
and the eldeſt Son, as to ſuch. Part of the Premiſſes of 


which he was Tenant in Tail in Pollen, wa _ 
fered a Common Recovery. | CY «(4 tt 


ft 2 9 

Obhected fi the De 8 Wbat 1s NT bes the 
Bill is, that the Court ſhould” make a new and diffe- 
rent Settlement, which it is not in the Power of 
the Court to do, eſpecially in this Caſe, where 


there is a competent Proviſion for the Daughters and 


of the Parties manifeſtly appears to be, that che Land 
ſhould be charged in the Payment of Portions for 


of his Eſtate· tail limited to him by the Settlen 


younger Children out of the Copyhold Eſtate ; and if 


W Term ſhould take place before the Limitation to 
the bank, 4 it would et men 1 eldeſt ow” a 1 


a Tous: F | The EVO it ris 


ab A At 
Maſter if he Rolls: L ds da gehen „che Settle. 


oder n but ſet it right, according to the — r 
Agreement of the Parties; and by the De 


the Truſt of the Term, the. Intention and A 


the younger: Sons and Daughters at Ages, (vis 
for the Sons at twenty-one, and for the Daughteis at 
twenty-one or Marriage, and Maintenance to begin 


from the Death of rhe Husband; and this appearing, 


I do not regard the Placing of the Term, but will help 
the Miſtake, - which would otherwiſe prevent the Agree- 
ment of the Parties from taking Belt; and this I am 
the rather induced to do, as it is in the Caſe of a 
Settlement made purſuant to Articles before Marriage, 
ſo that the younger Children and Daughters are as 


much Putchaſers of their Portions, as the: "Ss . 


1 
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Beſides, younget Children; as to "his" Proviſions, 


tho by a Will, are looked upon in Nature of Credi- 
tors; and the Agreement being to charge the Land 


with Portions payable at certain and the uſual Times; 
with Maintenance from the Husband's Death, until the 
Portions ſhould become payable; it is very plain, that 
Equity will charge the Land according to the Inten- 


tion and Agreement of the Parties, and will effectuate 


the ſame; nor is it reaſonable to ſay, that the Pro- 


viſion by the Copyhold ſhall be all that the younger 
Children are to have, when by the expreſs Words of 


the Settlement, the Surrender of the Co pet is in- 
tended but as an additional Security, a t cy in 
Aid only of the Freehold Eftate. 6 Per 


. \ 2 1 


It is a A 0 1 Gt the Lindon 4+ 1928 


in Tail to the firſt, We. Son, previous to the Term for 
making Proviſions for younger Sons, Oc. is a Miſtake 


| becauſe. the Remainder in Tail to the F Sons | 


muſt be ſpent, before the Portions 
Jounger Sons can rake ns 40 6a 1 oy 


Andi in rega regard the Wiſe, who is hat — 2 
younger Children, conſents to the raiſing — 
tions, let her (if ſhe agrees ans, make a conditional 
Surrender of her Eſtate for Life, to be void on Non- 
payment of 40,000 J. in ſix Months; and let a new 
Term be raiſed for 500 Years, for eg e ”_ 

tenance and Portions as they | econ due. 
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1 * the Recovery, 28 to Part * 1 . 
has already barred the Limitations in Tail, with regard 
to thoſe Lands, (ſubſequent to the Term ur 300 


Years,) let the R ee nne 
eldeſt Son. SOT 


d, 


1 4 
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"Vie wich Reſpe 0 to the 3 in Piste of 
which no Deny has been as yet ſuffered, let there 
be a new Settlement made thereof to the Sons in Tail, 
ſubſequent to the Term of Fg Years for ene = 
Portions. | 


The Colts to go out dk the Bare, 


Cale 36. Colt & al verſus W lune, and Ar- 


At the Rolls, © 50 5 45 n ol d. 
Bill in E- "H E Plaintiffs es 45 Bill 10 be 1 r epaid 8 0 
quity lee 1 two ſeveral Sums of 120 J. and 120 4 which 


—_ they had paid to the Defendants, as Managers and 


on a Bubble, © ProjeCtors of a OY e the oy AY and On | 
| Patent. F 


The Defandant Tutte had G it fon) i eds a 
Project for — Oil out of Engliſh Radiſhes, and 
got a Patent for the ſole Exerciſe of this Invention; and 
having bought an Eſtate for 31,800 J. called Sutton 
Marſh in Lincoh/hire, formerly the Eſtate of Lady _ 
buy, which was eben in Morgige for 28 ,000 ng | 


In June 172 20, this Woolafton hide piibRoke his Pro- 
1 and aſſigned his Oil Patent to the Defendant 4r- 
nold, in Truft for all the Contributors towards the 
Project, which he divided into five Thouſand Shares, 


valuing every Share = 20 4 in order to raiſe 
100,000 J. n F290] LIAR 


; ; 8 : £ — 
18 5 12 


e Enobt 22 adds bene ber al the 
Contributors, Woollaſton ord his Purchaſe 
Sutton Marſh to the Defendant Arnold and his" Heirs, 
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in red in the firſt Place, to pay off the the ne 
* J. and afterwards to pay to him- 
elt \ (hb id Woollafton) 57,2001. in all 85, 200 l. 
and as to the Surplus which the Eſtate would taiſe, 
it was to be for the Benefit of the Contributors; the 


Project or Bubble was to be called the Land Security aud 
Oil Patent, and was repreſented by the Defendants to be 


a moſt advantageous Project without any Hazard; there 


being Land n geen for the Benefic he the Con. $ 


traten 


The Plaintifs paid f in to ky Defendane PRO! * | 


ſeveral Sums of 120 J. and 1201. for fix Shares a 
piece, for which Arnold gave them Receipts, and the 
Projectors ſold oy £000" ION. amountit 
20008 1. FL 


ever been ras, or Radiſhes n on the Pren 


7 „ 


Wee 


Time, they would return the 2 wa Interelt; 1. 
afterwards this v was s refu d. e 
. | 51 
1ofifted for ry OPTI 
acquainted, with this Security as to the Lands, the 
ought'to reſort thither; that there could be tis Sino 
ſition in this Caſe, — the Parties had Notice; 
and the extracting : Oil out of Rudiſhes' having had * 
Sanction of 4 Patent; could ot be houpht a Cheat; 
and 28 to the Adver ts, it was 
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* 4 ; «- 4 3 * 
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were gained by Threatnings 5 . Ae the —5 


Low. they were e * cheir — at 
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In * 15464 the Ha Pri no 01 n boring 


bi ebene we ſome Aenne | 
called upon the Projectors for their Money, which o- 
ſioned the Pr ojectors to advertiſe, that in ſir Months | 


„ do | 


Sent Nl _ 


as £4 7 
4 #'s 1 
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_ Maſter of the Rolls: This is an 5 to * 
poſe the Surplus of the Value of an Aſtate which coſt 
but 31,800 J. (after 35,000 I. charged upon it, which 
is much more than double the Value) as a Security 
to the Contributors who laid out their Money upon 
this Project; it is giving them Moonſhine inſtead of 
any Thing real, and the/Proof is very light, whereas it 
aught to have been extremely. ſtrong; it is hard to be- 
lieve, that any Perſon would conſent to be ſo impoſed. 
upon. And what makes it worſe is, that this ply 
Sum of 57,200 l. is reſerved to the Defendant thi Fro· 
r himlelf. | 1 


The Ces 5 patent can be no | option. to 1 
Cheat, becauſe the Patent does not ſecure the Patentee, 
if it is not a new Invention, but others may uſe the 
| ſame, or if it be not the firſt Patent, the Patentee is not 
ſecure from an Action; and Patents of new Inventions, 

as well as Grants of other Things, ONE: be en * 
nn and 10 „eee, &; 


II this were a Fraud int any imer or wie 
Perſon, a Court of Equity would relieve; 4 fortiori, 
where it is a Fraud againſt great Numbers, againſt Mub 
titudes, where the Miſchief is more 'extenlive, and many: ; 
Ne e One; 19 RE 


Al Font k is no Objection, = the F 5 FM Fes 
in Equity „ at Law, and may bring an Action for Monies od 
2 at received for the Plaintiffs own, Uſe; for in Caſes of 
60 Poſt in (a) Fraud, the Court of Equity has a concurrent Jus, 
Stent verſus riſdiction with the Common Law, Matter a F Fraud. 


Bailis, 220. 


and Stepben- being the great a of U . 


ton ver. Gar- 
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Accordingly (abs of this N ature ; have Sima 
met with. Relief in this Court, as in Aaron Hill's 
Caſe, which was a Patent for extracting Oil but of 
Beech, which was alſo divided into Shares, (as this is) 


and a Security propoſed and agreed to be made of 
Lands, which came out to be Terra i incognitia betwixt 


the Degrees of Latitude 50 and 37; and in the prin- 2255 6 


cipal Caſe,” the Land, after the 85,0004. 5 eems 
be rays. as 2 8 AS an” Hill's. le 85 been by 
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5 
# 4s 
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And 4 as to ths rere f ni he Raids, - 
-ments by Force, the Contributors were angry, and had 
Reaſon to be ſo, and one of the Contributors (tho it 
does not appear to have been either of the Band 
threatened to cut the Defendants Throats; but this all 
ended in an Arreſt of one of the Defendants, which 
was a lawful Proceeding, and after all theſe Thieat⸗ | 
nings were. over, the laft Advertiſement was given ut 135 
by the Defendancs on the 1 Sch of pueden as. EN 
Furthes, I is juſt that the Defeat nold, as well 
as the Defendant Woollaſton, ſhould be charged; for as. 
Hoollaſtyn was the firſt Projector and Procurer of che Pu- 
tent, and Purchaſer of the Land, ſo Arnold Was hie 
Truſtee, accepted the Conveyance, | was the Treaſurer, i 
received the Money, and gave the Receipts, Was Tide oh 
ner in the Fraud, and Paily Dar Kal * 


Therefors decree both the Defend 


Packman — Woollton, which va ths nent © aſs in 1 
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c 37. | Rach field » verſus Careleſs. 
ne Ur. 7 alu, Pow 15 in 00 ae * ; 5 a 
yi | 


One by Will | 4RT p10 polleſlec 6 . e | 
3 M by Will gave to ber neareſt Relations 3 J. piace 


for hie Care Ave made the - Defendant Careleſs, who was not related 


in perform- 


ing che Wil, to her, ſole Executor, giving him 5 J. for his Care in 


20 Piet. Jiffiling her Will, «pd. made no a Diſpoltion 8 of the 4 
ton of the Surplus, and diet. 


oa Proof ads ofiths Intention and Direction of the Teſiator tn the Er- that the 
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Teſta r at the Time 
her Intention to be, 
Execurngy, rho had be 
have it; for that 
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be ſhould: have no more; that it 


plainly injorted'k 
ative, otherwiſe the Executor would have all and 
dome; and that it was ſtill ſtronger, by the eg 
cy's being given to the Executor expreſſy, fot * K 
in the Will, Which was a Declare 
Truſt in the very Words of the Will, and raliramodiie 
to: calling, him Airentor in Traut! that the Caſes of 
Ducheſs of Rane, were not 10 ogg, 10.98 in thoſe 
wills, the Legacies were not Even ro the Exe 
| heit Care and Ruins ; N . e . Bie! | x: 
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neſs for hi is Wife, than to leave her , mor 
a ets Exectitorſhi x» 4 fortiori, whe 
was Evidence of the Teſtator's expreſs 
that his Erecuter, and not Nr 
have [the-Shipli is, le inf 
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Newton, decreed laſt Term by the Maſter of the Rolls, 


| have parol Evidence on both Sides; ; however, the Words 
of the Will ſeem to declare a Truſt, by. 
vl. Le acy to the Executor for his Cane in ; fulfill ng 
the Will; and this goes beyond all parol Proof; ſo th 
my Thoughts at preſent are, that the next of Kin 
are intitled to the Surplus; but foraſmuch as this has 


; Time to conſider of 1 it, and to look 1 fo, Precedents, 4 5 
I On the 2 July 1724 Mr. Juſtice, Powis fat 1 0 
ſtio, Chancellors having differed” about it from the 1 

'of Foſter and Mum had met with; 'bow Lord Jeſfereys * 
had decreed | in it for lint next of yok after which his 


their Decree 'teverſed 


Next of Kin were, L oa, Ry e reverſed. a 
| 1, <> 


ws ata 


yore Caſe of Lirelebury and Buckley, as alſo that of the 
Ducheſs of Beaufort, were Decrees in Point, in the 


Higheſt Court of Juſtice, which had been followed 
by many others, particularly that of Heron verſus 


where, tho a Legacy was given to the Executor, who 
was no Relation, yet was the Surplus alſo decreed to 
him, upon Proof read of the an 8 anne err 
it 1 be ſo. . it TOLL Ir, 


2 Juſtice Powis : The Opinion of * th 105 


has been various and uncertain in this Point; but 1 do 


not like parol Evidence of the Intention, and here we 


giving the 


been determined different Ways, I would take fu 


give his Opinion; he laid, this had been ve 
Houſe of Lords, and allo from one another; be t 


Notice, what various Turns the firſt Caſe, 1600 that 


Decree was rev erſed b Aon 


the Caſe of the Ducheſs\ #7 0 2 and that * "AO 
Littlebury verſus Buc the Decrees 8 Favour of t 4 


; 


% Y % # A 5 > * * 
: Tony 47 


Got arty e deen » 3214-407 12h BBW 
a Decorah by Lee in Feb. 1 TL eren d by the 4 


in the Decems. Slow. (%) Decreed in the Ma Ade Count by . 
F- 0 oy in April 1711. and Nd 1 the Lords in 
oll 


owing. 
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But in 190 ente Caſe, he ſaid, e were Words 
in the Will declaring the Executor to be but a Truſtee; 
5% being given him for his Care in fuflling-the Will, 
which would amount to a Declaration of the Iruſt; 
eſpecially: conſidering! it is a; fundamental Rule in 
2 Court of Equity, that an Executor is but a Tru- 
ſtee, and on his dying Inteſtate, ſo much of the Te- 
ſtator's perſonal Eſtate, as remains unadminiſtered, 
muſt go to the Teſtator's next of Kin, (ux) to the 
i ures de bonis non;: Vc. and not to the Ad- | 
miniſtrator of the Executor; that if a Man marries _ 8 
Executrix, and ſhe dies Inteflate; the Teſtator's perſo . 
nal Eſtate muſt go to the Adminiſtrator de — 2 | 
and not to the Huſband 3 that Mr. Harcourt married 
Lady A, who was: boni to Sir Samurl. Aſtry, 
and when ſhe. died Inteſtate, Sir Samuel's' perſonal 
Eſtate which remained unadminiſtred, was determined 
to go to Lady Aſtyys next of Kin, and not ta Mr. Har- 
court the Huſband; that a Plaintiff: Executor pays no 


a — 


Coſts; but this not by any expreſs Words of the Sta - 
ture (4), but only by an equitable Conſtruction there · Pay 23 Hen. 
of, becauſe what he ' recovers, : is not for him 18. 


but in Truſt for his: Teſtator; he did not deny, 1 
that where there was an W Legacy given to the 
Executor, and no further Words, nothing given fr 4 
his Care and Pains, parol Evidence might, in ſuch on FOE 
Caſe, be admitted of the Teſtator's Intention ; but N 
this was not to be minded; are: Words followed 
| claring a Truſt, as and the appeared 
5 given to him for his Care in hs 


F 


ung bis Will; chat if,” : ö 55 1 IJ 
Money were to be: granted or deviſed for the doing of an 2 nr I 
Thing, this, in Equity, would create a Truſt, —4 — 
the Legacy Was given to vas Executor for his Carey Ge. . 
. 
That indeed here was the Rvidence of the 2 — 


who drew the Will, tending to prove that the Surplus = == 
Vol. II. | Tr „Vd 
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was is defigned for the Executor, hh 1 was 
contradicted by Evidence on the other Side; however, 
leſs Regard ought to be had to Evidence of | this Kind; 
in Cafes of Wills, than of Deeds, it being very uſual 
for many, under ſuch Circumſtances, to play the Fok 
Pone, and to ſpeak what ene : 


ger arr of one's nn 1 ads W 5 x 
5 TY. | 14 © 9 Bil | re 


was yay A piecs given. to 2 — tor their 
Trouble, (in whieh Caſe there was alſo ſome parol 
Proof of the Teſtator's Intention in Favour of the 
Executors, but not clear,) Lord Parker decreed. à Dis 
ſtribution, Which was an Authority in Point, and be- 
ing the lateſt, was the greateſt Authority, becauſe it 
muſt be ſuppoſed to have been adjudged aftet Conſi. 
derat ion had of all the former Decrees; 8, th: 
the Defendant, in the principal Caſe, was 
cutor in the ſame Clauſe which gave him the Legacy; 
whereby it ſhould ſeem, that the Leg . was annexed 


to the Executorihip, as all the Reward 


33) 
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Caſe 8. | Hall verſus Ella, e ule 


At the Rolls. 


Bil . "I THIS Bill was brought by = Devifan.of Lanka 0 


Teſtimony perpetuate the Teſtimony of à Will, and to e. 


A Rablin? the Will; and upon opening thereof the Ma · 


hearing, to ſter of the Rolls Ailmiſſed the Bill with Coſts; decla-· 


with Cots, ring that this Cauſe being only for perpetuating the 


Te imony, ought” not to have been fer an tor 
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Caſe 40. 


At the Rolls. + 


681, Orm 


verſus Smith, 


* poſt Fed i in pk Ellis's Hands, and made the ſaid Mr. Ellis Rats | 


ming. 
One placed 


500 J. in a 


N 


Sed per Guy: Since ith Executor bad'by 45 Anſwer 
ſubmitted it to the Court, whether ihe mould give any 8 
Security, and appears to have expreſled | bimſelf- in 
Words threatning to defeat the Annuity, let the Maſter 


ſee a ſufficient Part of the perſonal Eſtate ſet apart and 
3 to een ant Truſt to ger the Annuity, : 


ee 9603 EE e be 1 E 


Crockat verſus Crockas, 

A 2 N 

E Teftator gare to the Plaintiff his Siſter. . 
ſanna Croctat the Sum of 5 50 l which Was then 


cutor in Truſt for the ſaid Teſtator's en and died 
ſoon after the making of the Will. e Toned 


5 Goldſmith's Hands on his Note, and afterwards. orders Part out again, Te? then deviſes the 
Zool. in the Goldſmith's Hands to J. S. this good for the whole 500 l. Secus if the Teſtator 


had, after the n the Vi. © drawn out Fare of be Money, for þ fo _ {4 an 2 
tion pro tanto. | 


had: bafs -/in; Me. s Hands 3 50 l. for which 


Anunum to the Teſtator for thirty - two Years, and 


1 * 

. 1 5 

% 7 uf N a4 7 7 mm” * 7 
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It ſeems the Teſtate | 5 3 ab of the will, 


Mr. Ellis had given à Note to the Teſtator, payable 
to him or Order, and the Teſtator had, before the 
Making the Will, drawn ſome Bills on Ellis, ordering 
him to pay ſeveral ſmall Sums of Money, ang = 
all, had reduced the eg to uy” 


"he ger Teſtator had left in Mr. Elles s Han 
an Exchequer Order, for the Payment of 36. 


Aſſets for the Payment of all his Leg: -_— 
the whole Legacy. of 5501. to his Siſter Selen, Au 5 


Inſiſted, the Plaintiff Gene Crockat ſhall banden no 
more than 430.1. of her Legacy of 5 50 J. theys w_ 
no more than 439l. ile. in Mr. Ellis's Hands. 4 

2 Maſter 


# 
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Mater of tbe Roll cont” ; She ſhall have che whole 
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- Where a Tee va his will Feuer A 19 


of | 
500 l. >Whith is in the Hands of F. S. 204 7 e 
2 of the Will calls it in, or orders 9 55 

imſelf or others, Part of the Money; 5 wk Fay 4 5 
4 done; this is an Ademption 5 duch Part of L | 


the Legacy; 4 ad; the Diverſity i 18, where the Party Who Ns 0 ö 17 80 
had the Money pays it in of his own Choice, and un- 
ealled lor, and. herd the Teſtator himſelf (a) calls! for 

it in; for it muſt be the 1 own Act, and not 

de Ade 4 third Perſon, which is to revoke Will. 


ee wt} 0 f c und 7369.4 

But 5 the principal Caſe, theſe Payments out of 

the 5 50 l. in the Hands of Mr. Ellis having been all or- 
dered by the Teſtator before the making of bis Will, this 


cannot be ſaid to be àn Ademption of the Le 
is an en 


prefy Indication of the Peſtatör 8 In enti W 
as the Note for the full Sum of 5 50 l. re ee 
ing otit,:notwithſtinding he had ordered 
in. of Part of: the Nore; yet he renounced all che 
Payments, and willed that the whole 2 2 . b | 4 
che Legacy which he gave o His Stüer d e 
10% et eee e Lover 

But I A ien A 6 Lieg acy f. ha ll nc 
alle good out . the Exchequer Order br the'thirs 
ty-two Years Annuity, _— [ RAY ogy ny a Les 
gacy of 550 U e + 
* 21 4 Ay i tot Erbe: 1 i n 1371434 4 9005. 1 * . 

tit Plaintiff nen Wicbele 7 Note, and 
intereſi from tlie Time of filing the Bill. * 5 410 | 


IE dite 2ofio nad: "Hamid  Trenchard | 


© a 9d n 8181 10 Nadz, bedr 
h 0 5 TY verſity een a Yolunta 


not to have eo : 

| Cs PD ours all L /albEvents, See the 

Caſe of Earl of Themond verſus Earl of Suffolk, ante 1 Vol. 861. Ser 
alſo the Caſe of Ford verſus Fleming, decreed by Lord Chancellor King, | 

Trin. 1728. Abr. of Eq. 302. and poſt 464. | | 
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Caſe 41. Trenchard and pes verſus Wanle 95 
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"I 145 7 * : 2 Fg 


A Gold- 


cn wht: Wl 1 E Phinif Abs, Ipelp, the Siſter « the — — 
out any Or- 1 Plaintiff Trenchard, had Money in the Hands of 
ders from. che Defendant Wanley the eld, ; for which tha ad 
tors, ſub- the {aid Wanley's Note. 1 ky 


— * 


The Plaintiff Trechard, by his Letter t to *  Deſim- 
S Powe: Manley, ordered him to 7 veſt the Money in Lot» 


tery Orders, but did not direct in whole: Nam dal 
eren fs W ſhould be taken. N Eire 


9 


Ac me the Dae Warky. aid 1 ae 
Money: in Lottery Orders, and took them in his o 
Name; afterwards y anley ſubſcribed the Orders into 
the Gaube, with other Orders of his qwn; and of 
his Cuſtomers, amounting to a coniderable: Sum ef 
the ſame Specie, but did not give Notice that he had 
mow this e r wg Months afteruada 
170-0006 

Upon ahi the Plaintiffs broiig * h Bill for Rebe, 
(vx) in order to compel the eden to procure for 
them Lottery Orders, to the Amount of thoſe which 

the Defendant, without their en, had fubſcribec 
into the Sar iSea. * 'k 3 a "> Tho hb K * CPE {VE 


".- 


Wa 3: 9 * 


And for 4 Plaintifh. it was 1 that th De- 
fendant had made | himſelf a Truſtee 2 them uith- 
out any Authbrity from them: And after he had 
thus nile 8 05 their Truſtee * es Con- 
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the Subſcription had bay dente, they the Or 
ders. ſubſcribed were to have been l if eu 
bl, den they were to be d to 
Accounts). t 
O ould N ee et e or 


En 220% 4 +, 16 
Maſter. of uhe (Roll; The dal af Lem 0 6e 'raud 
is alla a guad Rule in Equity, (viz): that Pad is ne: 

ver ta be preſumed; but it id true, 1 _ 


Fraud 3 in e. which f is not on Law. . 


Ine O Qonfubiati ad. Hurry Ahn Geldfmits ks o- 
cher 


ere then in, may account for; the De- 
feodakt 1 


e Goldimitb pot giving; Notice. fooner of 


d it We | y with tho Laie Force be 8 
the Plaintiffa, as the Reaſon; : why they did not come 
a. to che Deſendlant to demand the Orders of fore 
bid the ſubſcribing them inta the Suns; tho! I think 
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Authority given by Parliament. tbe ( 
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The c Octaſion of as „ Defecdart the. Galdlmibs buy: 
in the Orders in his on Name might be, becauſe 5 1 
was always in the Way to accept them, and there ws 
no Direction from the Plaintiffs to buy the Orders i in 
any other Name; and by the ſame Reaſon, that 
Plaintiffs truſted the Defendant with the Money, they 
might likewiſe intruſt * wich che Net of the 1 


ders in his o. Name 


Tben⸗ftom ibe Tide of the Westen the 2 0. 
anihs taking the Orders in his on Name, he be- 


came a Truſtee, and being a Truſtee, the Act of Pars 


liament alone, without any Authority from the Party; 
impowefed him to make this Subſcription. And the 
er, in that the Defendant ſubſcribed 
ofe that ibes 


other Orders of his oon, as well 8 


longed to the Plaintiffs; and it wotld be enough for the 
-, Defendant WhO dealt for the Plaintiffs as For himſelf; 
1 and acted for them as he did 8 to. bear hi 


Al W 1 


13 10 N 79 7 «© 112 Id 65 263k 11 $13, Meet 101 
Ie ib to be taken; ds the general Senſe! uf the Na- 
tiotr webe it qt che Time 3 Subloriptibns wer 
made, (vis.) that Ibis was 6 beneficial: Thing, 8 is 
evident from- thoſe Lottery Orders, — 
ſcribed „ſelling for more than Lottery Orders unſub 
ſcribed. S char nothing but Fraud: in this) Caſe 
ſubſcribing Lottery: Orders, Nc. can ian {Truſtes 
antenne hone bft que Tyuft.. bas Loog noizgridus 
MT 01. 84909, 10% vidggowlzeyed. on. bas cet 
Beſides, the. 1 Statute of 7 Geo. Nei | 
 ſeft. 3. very much ſtrengthens the Caſe, “ By giving 


“in Satisfaction, and full »Dilchaige. of the. Monies 
paid on any of the Subſcriptions, acc IR 
"= . 


MY 
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« any Miſnoſner, or Bear, fuppoed Dell Error o& 


« N or ee any Miſnoſ 
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<« ſpelling, or Omiſſion of Entry of any Subſcription, 


” fo notwithſtanding, 


any Doubt o or Queſtion touch» 


< ing. or. concerning the Validity of the Subſeription 
of the e Debts. a d Annuities 1 in wy wile”, 


Which Words were HER to bind kes the 4 
prietors of any redeemable Subſcription, and to give 
them a Recompence for their dein bound down; and 


as it bound down the . fl 1 7 Mg. i . 


| clude the Ceſtui que Truft 


Ab] 78 At of Parliament intended to! e al! 


{ % "I 3 
„ 5 
Ne is. Honour 1 alias upon a 
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with he himſelf had 3 about a Year 


far at Weſtminſter for the Lord Chancellor, in de C 
of Bluck verſus Nichols, and which he ſaid was not ſo 


ſtrong for the Defendant” as the princi 


ipal Caſe; for 


there Lottery Tickets payable to the Bearer, and which 


were left with the Banker or Goldſmith only for tots | 


Cuſtody, were ſubſcribed by him into the & 


upon which the Proprietor, who left them with „ | 


brought a Bill againſt the ſaid Goldſmith; an \ bis 


: Ha dilmillec the Bill: For that it was a - bard 5 
Caſe, that the Goldimith who was but à Tri 


ſhould ſuffer for doing what was then thought to be 


for the beſt; and if the l 
was at Liberty to take his R V * Lay.” 


Which Decree the Court bad the greater Regard to, 
foraſmuch as the rte e . 4 5 = | 


a no Appeal. 


laintiff was n ing 


, * SY * 1 


But the principal Caſe the Maſter of ec Rolls 
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thought much ſtron er, = ferner 2 1 5 the Bill 


with 


clesfield. „unn | 

| AMerchant, (ONE ; 

having a was at 4 i that a Ship 2 5 
Account of - WAS taken, inſured her, without i any $77 Seng 


- ſures his Ship 
without ac- to the Hazard, or Circumſtances which mi ht induce 


quainting him to 
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with Coſts, OT a ih Reſpect to the Dahn 
both the Plaintiffs ſhould be liable; and therefore tlie 
Diſmiſſiom ſhould be general; as to Both of them 3 but 
that if the Plaintiff Trenebird thought it worth hi While 
to apply, che Court would, on Petition, order that the 
other Plaintiff che Fon ue" Thi dad Pay” all ha 
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doubtful 


his Ship, in- tion to the Inſurers of what he had heard, eicher 


the Inſurers that Ch ban, in ye Van b a 
derer not actaslly Ibn. 


ger the Ship 1 
was in; ar nent — 
- * Of 31, 267 1 r ODIN BALI T A r 
The Inſurers bring a Bill for an Injundtien; and " | 
te Telieved pins. whe Inſurance 33 510 
1 | | A St N31 T9 $1977 
es Chanbeliy 5 6 The Jhſared has not dealt fait 4 
with the Inſurers in this Caſe; he bught to have dil 
cloſed to them what lenelligence he had of the Ships 
being in Danger, and which might induce him; at 
leaſt, to fear that it was loſt; tho he had no cerrain 
Aceœount ef it; for if this had been diſecbeted f 55 
impoſſible to think, that the Inſurers would ive in 
ſured the Ship at ſo ſmall à Prom as they have done, 
but either would not haye inſured at all, or. would 
have imliſted on a larger Premium, fo that the 
cealing of this OE. is a Fraud. * eee 
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»The ſame Point was determined 0 0 Mate 0 | fol- 
lowing Term, in 1 the Caſe of Wewver * Fowler. EONS 


ſertled, and in the 
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ried wit 55 D endant Charters te Day Heer, of re 


nas muten who had a Pore of 16,000 U. '6000 J. as Land. 


whereof, d to 12 40 Eaxl,, and 10,000 b Re e- CO 
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As to the 10,0007! 5 ww 8 4 by all the Pattie 
that the ſume ſhould be laid our: in Land; and) ſettled 

in like” Maßner as the Manor of. Renfingio had been 

an Time, imtil och Purchaſe > 
could be found, the 10,0001. was-*to be placed out 
upon Securities, and the Intereſt ariſing therefrom, to 
80 arid! be paid £6 fich Perſuns d ſhouſd be incltled to 

the Rents and Profits of rhe Manor of 
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himſelf i in Fee, and ſoon afte 5 4 


Money, a Court of Equity, whoſe Aſſiſtance was ne- 
ceſſary to realize it; would not, now the Hulband 


in Favour of an Heir, who Was not within the View 


| This Edward Lord Warwick died, * Ine by 
the Counteſs Charlotte, one Son, (ale): Edward Hen, 
the laſt Lord Warwick, who being thus intitled to the 


Manor of Keyfington in Tail, Remainder to himſelf in 


Fee, levied a Fine of the ſaid Manor to the Uſe of 
rds' died without II. 
ſue, and Inteſtate; upon whoſe, Death the Manor of 
Kenſington deſcended to the Plaintiff Lady. Elizabeth 


| Edwards, Wife of the Plaintiff Mr. Edwards, who, as 
ſhe was become intitled to the Manor of Kenfington "1 
in Poſſeſſion in Fee, now brought her Bill to have the 
Mortgage, upon which the 1 had been p 

our, N to her. K | 


11 l 1147 


3; 7 , 140 (iD. 7 of & 5 . 


This was gel by the OL ON ths Colin KAN 
Dowager of Warwick, who inſiſted, that ſhe was intitled 


to the ſame, as Adminiſtratrix of the laſt Earl her Son, 
and that this 10,000 J. being as yet in itſelf Money, 
| ought, by the Statute of Piftribution, to be divided be- 
twixt herſelf, as the Mother of the Inteſtate, and his 


half Siſter Mrs. Charlotte Addiſon; and for this Purpoſe it 
was argued, 1ſt, That all the Ends and Views of the 
Settlement, (vz.) the Proviſion for the Iſſue of that 


Marriage, being determined by there being. no Iſſue 


left of the Marriage, and in Regard this was in Fact 


was dead without Iſſue, turn this Money into Land, 


of the Settlement. 1 . en e 
24h, That this Mover —_ 1 to be hid out; 
was not, in all Reſpects, to be taken as Land; for it 
might be deviſed as RT: by a Will not atteſted by 
three Witneſſes ; alſo, if the laſt Earl of Warwick had 
granted or deviſed i, by the Deſcription of the Ten 
2 thouſand 


2 — 2 55 


houſand dls — "ay bis is Father to 0 kd o out in 
Land, it would have paſſe: by fuch' Deſctip n N 
could pot be denied but the laſt Fall i mi ight,” 


pkaſed, e at 5 = 222 . 
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ent ef the bepswüer 8 
my 4 Boe? on ber to the he right Heirs'6f Rurl EAI. 
ward the Father, the ſame Was a mete voluntary Li- 
mitation, as was alſo the Agreement, that the Money _ 
ſhould be laid out in Land, ànd ſettled in like Manner; 
and then it was no more, than if one, without any 
Conſideration, ſhould covenant to lay out Money in the 
- Purchaſe of Lands, to the 'Uſe of 11 in Fes; 
which being a mere voluntary Contra ty w 
not con the An ary 


: - 4thh, That * it was unre: 
inte rpoſe to take the Money f he 
half bier, in order to give it to a remoter Relation; 

on the contrary the Mother, who had the legal Ry 5 
of this Mortgage, on which the Money was lent, Ought 
to be allifted, at leaſt S "oe cle * 
1e. "4: eee 


51bh, Thar if the lat L. edo 
the Court to be paid the Money, he would have obtain- 
ed an Order for that Purpoſe. Nay, tho he had nice. 
kvied the Fine, but had continued Tenant in Tail, Re- 
mainder to himſelf in Fee, and had deſired the Money, 
the Court would have ordered it to him, as had been 
done in the like Caſes (4); (which Lord Chancellor 
admitted, ) in regard the laſt Lord had both che Eſtate · 
tail and the immediate Remaindei mſelf in Fee; IS US 
ſo that à Fine without a Recovery would have barred _ 
the Eftate-rail and Remainder, and a Fine might de 
leried at any Time, "as: well in Vacation as * Wine : 
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N28. 
and Mood, 


De: Term: Ter 0723. 
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7 (cho it ſeems abſurd to talk of leyying a Fine of Money) 


f fi, tho 1 to ning Manor 8 1 vow 


| Kenſington, that is, immaterial; for he had as 


* Py. rc 


"Neb ly, ie 2 1 2 the laſt Earl of War: 
wich havin vg f 2 Fine of the Manor of 
to the Uſe of himſelf and his | 
guiſhed the Limitations in Tail 2 by the Settle 
ment, and had, as it were, put the Settlement out of 
the Caſe; and as the Settlement, as to the Manor of 
EKenſngton was out of the Caſe, ſo the Truſts of the 
10,000 L which were "Mt 7275 25 16" Orſl 1 


however, any Right to the r or bt con 
wt out of this Money in Land. 


Lord Chancellor : 11 chere had Ea 0 * 26 4 


parol Direction from the laſt Lord Warwick, for the | 
Payment of this 10,000 J. to his Mother the Countely 
Dowager, I. ſhould. have, had a Regard to it; 


being of 
Opinion, that it was in the Election of the laſt Earl 
to haye made this Nee, or to * 3 4 1 i 
as Money. ce 
As to the late Earl's das 4 Pe « ddr of 
E 
Power before the Fine to diſpole of the {ad Manor, or 
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of the 10,0004. in Money, 1 all but his ou 


as he hed after the Fine 3 and Wo, be aden bad. i641 
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10 ay, that this Fine, a it com priſed the. 1 
of Kenfingrow, ſo did it alſo the Maul of chis 10000 


will do the Defendant no Servicez. may, if adtmitted, it 
would make againſt! her; becauſe by the Need: of: Uſe 
the We of. gh Fina in declared 40 o to * wn”) 
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ind his Heirs, und conſequently. would r a dh ww” 
ww * ny n Edwards Es this Oy, Wis, 3 nine I ; | 
MST e 07 bot Waka oo: 
; wins 1 An this: the laſt Lord: Wardick had 
an Elefion to make this 10, 000 L Money, ſtill I con- 
ceive he muſt do ſomething to "i ſuch Fler. 
tion, which he has not done in the preſe 
then, in a Court of Equity, the mew » ever er peeral 
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s by why common Can unt ib 0 Mii wee 5 
Ges wacher by Bond, in which he has bound himſelf 
and his Heirs, Un have ef ard perſo Kt, Nh | 
each enough” to pay the Bond, and the C ve, 88 ee, 4 HOW 
has an Election 3 the real 7 Joes e © 
cordin glx ue the H Heir, and ' recovers t 3 | 
the Heir, yet the Heir ſhall recover back the N 
againſt ti bj Emer out of the 2 1 22 2 
n i b 15 int 168 Su oY 5119 
a voluntary Laie as” > held, 40 kh 0 175 FOR the 
Conſideration for the lone Limitations in a Mar- d 
rage Settlement, hag 3 ho ſubſequent Str, poſt. 
ones; as where,” 4h Moy + oh f A Marriage, and 
Portion, Land has been ſertled on the Husband'! 
Life, and then to The Wife for Life, 
Children, "with- Remalnder td n Brother, theſe The 
ſiderations have extended to the Brother; and the Rei- 
{on is, becauſe it may be very well intended, that the 0 
— or his Parents, would not have —_— 7 
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But 1 b the Limitation of dhe Remainder | 
in n Fee was * yet this will not aker the nals 
dern 
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becauſe I take it to be clear, that if 1 voluntarily, 1 
without any Conſideration; covenant to lay out Money 
in a Purchaſe of Land, to be ſettled on me and n 
Heirs, this Court will. compel 'the . of ſuc 
Contract, tho' merely voluntary; for in all Cales, 
where it is a meaſuring * betwixt an Executor a 
an 2 the latter bal, in Equity, TH the Pres 
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But as to all the Intereſt due ſince the Death of the 


late Earl, the 
of the Lady 
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on either side. 


p > 4 E 7 © — 
2. \ kf 4 = ME | K * 
0 * . „. N 1 74 4 A pat 7 


_ Afterwards, on an 


0 Equity r Gen Rent in Point of Time, | 
the Law; 25 ante a Jenner verſus Morgan, 392: 
the Court portioned Maintenance-Moneyz in the 
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Earl of Suffolk verſus Howard, DO NY 
0 „Hk late Earl of: Suffolk * Bindow, — 50 ll. : 


AP dif: 
ſue; but having two Brothers, (viz) the ns by 


feb Earl, and the Defendant Charles Howard who had qo reg 
a Son, rai conceiving his next Brother the preſent the Favour 
Earl to be extravagant, the late Earl cut off the En- N 
tail by a Recovery, and by Deed and Will Arr 7” 
the Eſtate on his Brother the: Defendant Charles Family 
Howard, for Life, with Remainder to his firſt Bont bote FR 
(chen in Being) for Life, with Remainder-to Truſtees fore the Ma- 
to preſerve the contingent Remainders, Remainder to dr in Or- | 
= firſt, |, Son of that firſt Son in Tail Male, chars whether any 
ging the Eſtate only with 100 l. per annum Annuity to b. de. 
his next Brother —_— Earl, hw 1175 e on for . 
dt: % 1881 31 (1. 14 8; . Advan 
The ay” wg Earl broug bt a Bill r to > dil the” 
Defendant's Title, ſetting 2 the old Entail, * pF 
which he was Heir Male; and praying that che Wri- 
tings might be produced, and thas the Arre ons 1 ko 
ag Oey" be ; at him. Pk eee 
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As 0 2. 


Iz Iihkftb dans, Med * 1 that the late 
Earl had by Deed inrolled made a Tenant to the Br. 
cipe, and had ſuffered a Recovery to the Uſe of him ILY 
ſelf in Fee, and "afterwards made a: Sectiement. as 
above; that as to the pretended Arrears of the. Annuis. 
ty, he had paid the Plaintiff the preſent Earl, more 
than thoſe Arrears came to by about 12 J. and tho 
he had taken no Receipt for 7 he 5 ineentes thoſs' 
E! in Part of tis AY. 
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And on a Motion” to be 80 the Ana of the 


Annuity, and to have al the Wake eres before 
the Maſter, 4: 1 ©, 


UE * 2 
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Lord Chancellor: Thi is is a hard Caſe; ; Equity even ot 
younger Children, ſupplies the Want of a Surrender. of a 
Copyhold, and puts them on a Level with Creditors, ta- 
king it to be A Debt by Nature from a Father to provide 
1 all Ma e as. wil the youngelt as the b. 
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ech 1 is 8 5 not a 8 Caſs, ye © 6 the; King = 
ys — an Honour ana Family, whereby che Heir 
6 of the Honour is Confiliarius natus, and fits. * a judge 
in the higheſt Court, the Houſe of Lords? Sure- 
b 92 it is incumbent on the Anceſtor to leave ſome 
Ingratitude Proyiſion for the Maintenance of the Honour, and 
60: cor looks like Want af Gratitude: to the Crown, (om 
a Peer to. whence this Honour did ariſe,) ta leave it naked, 
he Elte eſpecially Where the | Anceſtor had a great Eſtate in 
from the his Power, and bas given it from — Earldom, lea - 
9 ring ch. a ; Trifle s as e WAGs - Aa 1 AA} to © 100 La 
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3 more ee 10 be 4 in 0 ; Gale fir 
the Plaintiff than in à common Caſe; here is no 


Purchaſer, and there ſeems no Nerellry to bring the 
Cauſe to a Hearing; for that would be only putting 


both Sides to great Charges, which would be my wake 
Ane e e ee 
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| Romy che. Deſendane tang biſtro! the * Ae a 
Deeds 1 1e * let the Plinciff the = 
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ln the Cale of Sir Edwar Bettifon 3 6 at; about 
Hill 1735, Where the Plaintiff claimed by Virtue of a Remainder in 
Tail expectant on an Eſtate-Tail, and was Heir Male of the Family, 
and the Defendants were Siſters, and the Heirs General of the Tenant 
in Tail, and by their Anſwer ſhewed that their Brother, the Tenant in 
Tail, had ſuffered a Recovery; and declared the Uſe to himſelf in Fer, 
to the Deed in their Cuſtody ; Lord Talbot, before the Hear- 
ing, ordered the Defendants to leave with their Clerk in | Court -the 
. making the Tenant to — and declaring theU mY the 
ecovery. 
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De Term. J. Tun. 1723. B 7 El 
Earl, either by himſelf or x Agar, have the IolpeBlion 
of them, that if un | 
ance, or if the Eqtai 
have * 
the ade not being po tive, /2s. ro che Pay- 4 
ment of the Arrears of the Annuity, or that th 
upon any | Receipts from the preſent Earl, 
late Earl. has been dead two Years, let ds” "Die 
r 200 l. being tuo, Years A by 
15 oY 2 | 
1 = to 1 to pn | 
of nv Iſſus Male by 
of Moc, ben 0 3 and Fkt in Pale | 
of Wa ph ee as deere 2 A ; 
The Truſt of the Terch bas to raiſe td thb To 
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iece for the Daughters of the Marriage, 1 To 
at their Ages f chro, with Maintenance- | 
Money at the Rate of 40 I. per Annu to each Daugh- 1 
ter fromm the Deaths be ther Father and of Sir Francis oi He 
Ruſſel their Grandfather by the Mother's Side, un- af EN 
til thej cir Portions ſhould become payable. 8 9 5 
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7 he Hiſband Wi lan | Dinſey died, ki 0 two 
Dani, one eight and the other nine Years old; 
the Term did not commence in Poſſeſſion until the 
Death of the Father-in-Law of this Ning, Danſ , 
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which happened ſometime afterwards. * ihe, 
12 s 117 


"The Truſt of ihe Tetth 4 800 rale che Porti Joris by 
Sale, Mortgage, or Profits; bur the Truſt to raiſe the 
Maintenance was by Rents | and Profits, ſo that there 

was a Difference in the De. between the Manner of 
1 the er and that" of raking the Mainte- 
Nance. A Trey ee | e 

L119; 1 77 2 * 55 200 Gan et bun 
re pen W Was obj edtedd, that the Maintenance 
ſhould not begin until hb 500 Tears Term com- 
menced in Poſſeſſion, at which Time only the fame 


could be W wy Rents and TR Profits, 


(a) Vie Lord Chanielloy* n t is is (a) 1a r WW Opinion to raiſe 
BY r a Portion or Maintenance by ſelling a reyerſionary 
verſus Lord Ter m, and this und vi Colour of 55 Word profits]; [5 
1 4. but it has been r ed before my Time, that Pro- 
er #hall extend to any Advantage Which ſhall be 
made of the Land by Sale ar Mortgage, 45 well as 
| Rents}; eſpecially in Caſes of Neceſſity, and het the 
Daughter has had no other Maintenance, it has been 
decreed to be raiſed by a er of a reverlionary 
Inter of a Terk) I iy Is ＋ 
But the prefent Caſe is 1 Woge f x her 
the Truſt-Term for railing this Maintenance an d Po 
tion is come into Poſſeſſion,” fo that, at oo 

the Maintenance-Money may | be raiſed out of the ats 
nual Profits; it is like a Rent granted out of A Re- 
verſion to commence preſently, in which Caſe, tho 
the Reverſion does not fall into o Foſſeſſion until many 

ee, Tears 
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W rue bl chat che Daughters Bad an- 
cher Proviſion by the wil of their Father, 
by! Denen from im. 
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pla Alfter fer Waal . 
pertinence, nr ths Maſter finds the Anſwer neit 
ſcandalous nor impertinent, the Plaintiff on extept ng on 
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follows a Deviſe of Land to the Son; but if he dies without Iſſue in the Life of any of the 
ters, then to the Daughters. There is out of the perſonal Eſtate à Sufficiency to pay great 
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Profits from the End of three Montlis after his Fathers 
Death, and be examined upon Interrogatories touching 
his Father's real Eſtate, and produce all ade, Papers 


and inthe upon: OY nere . det =] 
tet ad by how sch 1. 
m Neuland verſus 4 repbarg., 03 of. 
clesfield. Et MEDAL $9494 afld- bas Il (1% TEM Ae 2 811 
J. S. after NA K Shephard. A Drugeiſt, having 1 Daughter an 
r A only Child, to whom he gave 000 Portion 


Parts of 5 10 — 0. the Plaintiff Newland, eldeſt; Son 1 N 
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to the Mes at Law of the Teſtator, and the perſonal 
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gatd- -£0) 8 real Eſtate. Wc Nc Hizcünld 5001 ved; babes 
ee bel ad blaow Melenic 36 Alu, 10110 Aldi 
14 Aan: The Intention. id 'thoſt plain chat 
the Grandchildren ſhould have the Surplus both 
of the real and perſonal Eſtate; after. their Age of then 
ty-one; it is true there is 4 


; A's. | 


7:76 1 1. ob 13 Lick 02 518111 as Bo! hb rise A 
ir this 


1 Caſs che Teſtator Shephard«did not care £6 
truſt his Son- in- lau wich [providing dor bis Children 
out of his on Eſtate, not only durimg the Lime hen 
their Maintenance would be leaſt expenſive, (during 
their tender. Years, ard hen every farent is hound 5 
provide for bis Children) bur even Bere he takes a Care 
which ſeems unneceſſary, and tan it be imagined, that 
the Teſtator would ew -a Concerii for his: ande. = 
dren when they did not want it, and leave | #irhat 1 
Care at the hy Time when they could be pp 


to ſtand in Need of it, (ux) as ſoon ag they ould. 
come of Age and be mat 


the Teſtator gives all fi 


E2 


perty of the perſonal Eſtate, in Tr | 
not have been done had ati) 
remain to the Daughter and 3 reds a hs Lhd inte- 
reſt, but the Produce of the real and perſonal Eflate is 


to be applied by ſuch Truſtees; all tb to helg this plain - 


es. which would _ e 


be taken in the larger Sen; nd the ll ly 
"RY the 2 will 712 NE g 
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able?" Beſides, it is plain Di | 3 
m the Heir at Law by veſt : 
ing the Whole Eſtate in Fee, 28 Well as the legal Pro- +09 30] = | 
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WT, 


Proyiſion for the Qhil- 2c... 
dren by, the Marriage Secclemetit;} but that is ant 1 5 
take Place tl fer abeir Bacher's/Death. 1.3 27 oo 
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fs Feld make it take EE: according to the Ihtention, (viz) 
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ſee did not Venants{ upon 


Executors 
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al this W's is the 4 iriRe egardtheSon-ins 
law the -Plaintiff: Newldhd is a6 u ane: in caſe 
the other Truſtees ſhall all die, but it cunnot be in- 
tended that the Plaintiff Newland is to he 4 Truſtse Lor 
himſelf, or for what himſelf would be intitled to, ſhould 
it come.to n iii oP 400 3 aw.) 
125 2111 srl. þ wort anblutbird 56 
(s) Cid =. he Caſe cited (a) in King and Meng, 1 Vent. 2 30; 
te Ck et id applicable to the preſent C 


ſe, where the Court con- 
Hevit ver- ffrued a Will againſt the expreſs Words, iti: order to 


A Man deviſed an Eſtate to his eldeſt Son, and the 
Heirs of his Body, and if he died living bis Mother, 
the Reinainder to the ſecond gon, and becauſe it could 
not be- ſuppoſed that the Father. intended to pfeſer his 
ſecond Son befort the Iſſue bf the eldeſt where the 
Sue hai died in the Niſe of the. Mother leaving a 
Son, the Court adjudged the Iſſus of ſuch eldeſt Ben 
to kt and — — the Deviſe, a8 if it had been 
if the eldeſt Som ſhould” die without” Iſue living the 


N gg r r ſecond Son. V terfar tm) 

0 $54] ad Tito; 1 r 1 for am} 7 ie 5th * 1 5 

Caſe 51. 1 t pk 28 48 . 4 555% Att Dal 60 
de, oil h, ver us 1 aner. des 


clesfield. 11 fa II 16 not orb mnt” He ere be 6 och 
Leſſor or. ges, poſſeſſed of a bag Tefiii for Vearꝭ ef 4 
ew nat HFHouſe in Enfield with: the Appurtenances, leaſed the 
14 lame! to the Plaintiff's Teſtator Hud: for-five Years, 
de Lee. and covenaared; for mituſelf and hi Exectrors, 00 re. 
within the pew the Leaſe: at the fame Rent and on the ſumie Co- 
n the Requeſt uf Hy within they Term 
requeſt, but Hyde the Leſſer Lied u Within the Tetin, having laid out 
do within 4 Conſiderable Sum of Money in ichproving the Pre. 
Lern miſſes, and che Execucors! within the Term ve 
compellable the Defendant the Leſſor to make a new Low to o them 
— y Years at the old Rent. Bac NE 


0h -#. This u Requeſt ud to have dh male FI the | 
Leſſee Hyde and not by his Executors, who ma * be * 
inſolvent Perſons, and conlequen ao the TRE W Dan- 

per of loſing his Rent. e 


3 % 4 
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Lord Chancelbr ; The Executors Gt every Pein « are 
implied in himſelf, and bound without naming ; (a) ( » fry 
we the Meaning of this Covenant was to the End — 
the Leſſee, wight be reimburſed. the Money, which he 755 
had laid out in the Improvement of the Premiſſes, for vel 
which, Reaſon it is immaterial. whether; the. 3 
or the Executors re uire 455 en ah oo Wee 

need not be aan 5; ͤĩ ð EP, 


But Noo the Requeſt 6 the — * of a 2 pew „n e 
for fifty Years is too much; for it might have been as 
well for 100 or 200 Years ; but the uſual. Term mwg 
leaſing being. for twenty-one Years, let the-Defendant., 
demiſe =o Premiſſes to the Plaintiff for - twenty-one 
Teal or for, ay rides Tour's a8 s 1 F r Nor 


* 


ele e 5 n 928 ITE N Ys f * [ 8 8 
And the! the Leaks. js tobe made on ch ſame 1 


venants, yet that ſhall not n 
— this new Leaſe; for en as | 


Leaſe wag never be. at E 


To 4 1 1 
1 1 HE lt 
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f As. to hh Objedtion, * 8 . might be be 
inſolvent 3 and ſuch as! the Defendant w 
there is to be à Clauſe of Re · entry i in the 3 Th 
the Value of the Premiſſes being 
entry will ſecure. — 

of the ee, 


not care to truſt; to this it may be N 
provements of the original Leſſe, ſuch Clauſe of Re- 5 
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I ̃ bereſore let tha Defendant. pay Cots in this ann 2 

and alſo at Law for the BjeOment which he brought 

againſt the Plaintiff, 104 in \ which he has A 
F 


Caſe 52. 1 | Marko verſus Smith. 


One LE Sig. R Charles belt ſciſed i in F ee of- tal Manor of 


55 ur? 4" Hoxton near Shoreditch in Middleſex, on the Mar- 


4 le riage of his Son Alexander with Elizabeth Waller, by 


Jed ms Indentures of Leaſe and Releaſe dated the 1 4th and 
1 5th of April 1680. conveyed the ſaid Manor I Hox- 
ner following; ton to Truſtees Sir John Buckworth and Francis Moors 
25 which and their Heirs, to the Uſe of the ſaid Sir Charles Pi- 
Part 10 S. field for Life, Remainder to the Uſe of his Son the faic 

Heis Sr. Alexander Pirfield for ninety-nine Years, (if he ſhould { 

and deviſes long live,) Remainder to the Uſe of the ſaid Truflees 


1 d their Heirs during the Life of Alexander Pitfield, 


his Eftate to AN 
his Wife in jn Truſt to preſerve contingent Remainders, Re- 


me: mainder to the Uſe of the Hirſt, Ve. Son of Alexander 
ot E- Pitfield by the ſaid Elizabeth in Tail Male ſucceſſively, 
SE — to Truſtees for 500 Years, to raiſe Portions 
for Daughters of the Marri inge, Remainder to the 

Uſe of the Heirs of the Body of the ſaid Alex: 2 

Pitfield, (who is ſtill living,) Nan dnder to the N. of 

the right Heirs of Sig Char Pigfield. lee e 288 


Sir charles died; Alexander Pieficld had Iſſue Gharls 
Rip, 'who king ill Courſes runs in Debt, and en- 
deavouring to fell this Eſtate in his Father's Life time, 
prevailed with the Heir of Moore the ſurviving, Truſtee 

for ſupporting contingent Remainders, to zom in 2 
Deed of Bargain and Sale inrolled, for the making a 
Tenant to the Precipe ;' and a Recovery was ſuffered 
to the Uſe of Charles Pitfield in Fee, who devil d all 


Eſtate to Truſtees to pay bis Debts. +3 
i , 2 N e But 


. 
3. ak. Fc WI — n Py 
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But ic 1 that Has: os the dart | | 


ving ' Truſtee had by his Will deviſed in Manner 
followings „ As to ſuch Eſtate as the Lord had be- 
« ſtowed upon him he deviſed Part to F. S. and his 


= Hears, and' all the reſt of his NIE OO 
* to his Wife and her * 5 


EX 


3 6 : 's * 0 F; + 1 


Gols Pifield* died Es an . Son, and e 
ander e had ſe. one | Danes, 1 


V po on a Bill benni by the Creditors of this de 
Pirild, it was decreed, that! this Reverſion of Hoxton 
ſhould be ſold before the Maſter to the beſt Purchaſer, 
for Payment of the Debts of Charles, and Mr. Swinſen | 
was allowed the beſt Purchaſer at a Sourb-Sea Price, in 


Truſt for Serjeant ! who e Joo | L on of - 
the e en A b 266, da . F 
Whereupon it being ket to N 1 0 ſtute 


Title, the only Queſtion was, Whether the Will - 
of Moore the E Truſtee in the Sert! 

preſerving contin 
in the Premiſſes, being a Freehold deſceldable ab. made 
derilable by the Frame cf Frauds? For that if the 


Will of Moore. paſſed this Eſtate, then ue een 4 


his Heir would not make a Tenant to the | 
ſo the Recovery was void, che Oomſec 
would be, that the Purch 


him, muſt be Som from 1 w- ee "uh have 
back his Renis We, een Þ 20 ee 


12 1 2 . my ' 1 
5 3 A 71 7 — „ Vang 
l a ot 1 A. * 
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ie han a 


* the Creditors Sh: was 


the Teſtator deviſed all che reſt ef his Rilare, he 


muſt: be intended to have meant hir own; Bare, and 
not an an Rfiate of which he was but a bare Traſte ; 
for mY hal was: N. * ab in e the 
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nk En did p kn. 


| "Loris no Title made 
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lerer was the Perſon ſeiſed thereof.” F A 20455 


num facere; and that in this Caſe t was a mani 


Eftate of the alu que Trat; ad this Conftrutiion 


appeared to be the more reaſonable, from the —_ 
which the Teſtator had uſed in his Will, (vis) © As | 
to ſuch Eſtate as the Lord had beſtowed u 3 — | 
for they muſt be ſuppoſed to have been made Uſe of | 


with an Eye to ſuch "ſlate of which the Teſtator wa | 


to have the Benefit : Now he was to be never the bet- 
ter for the TOON nor to ba re OY. Ay 
therefrom. a | 


That if an Executor ſhould g grant omnia p fu 


this would not paſs the Goods which he has as Ex- 


ecutor, eſpecially if ar the ſame Time ſuch Execu- 
tor had any Goods in his own Right; from all which 
it followed, that the Deriſe would not NOR the: Tr 


me $0 


" Tha 0 1 Side ! i was aid. that Moor? 8 Devil 


of all his Lands, paſſed theſe Lands of which -he was 
but a Truſtee ; 1 in Law they were bis Lands; and 
it is at Law that the Operation of this Will muſt be 


determined; at Law he-# was dos en n an ul 
recover chem. ee eee 


That 85 * Tenor h had by fs will deviſed 4 all > 


Land of which he was ſeiſed, a by mult undoubtedly hare 


paſſed theſe Lands; for it was walk "IO. the. Le 


14 * 1 


That hat the Teſtator hott, hide or ale 
Fa Treaſon or Felony, he would have forfeited tl 
Lands; fo that if the Lands in Queſtion. were the 
Teſtator's Lands to forfeit, - tliey were conſequently 
his Lands to grant or Deviſe, for forisfacere. oft alie» 


feſt Diverſity betwixt an Eſtate which a Truſtee has in 
And and the. Intereſt w Ra: an Executor or an Ad- 
TITS — miniſtrator 


4 


© De Term. 30 eln pu 2 
miniſirator has in Goods as Executor or Adrnigiftrati 7 - 
for if an Executor or Adminiſtrator be attainted o 
Treaſon or Felony, the Goods which he has as Execu- 
tor or Adminiſtrator would not be thereby forkeited 3 
' whereas the Lands which a Man is ſeiſed 0. Triiſtes 
would in ſuch Cala be forfeited. 


- * 
7 
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But if dey was 0 leaſt Does of: tis Title [which 
it was made to appear. there was by the Opinion of 
Serjeant Hooper and Mr.:Webb,) it would by no Means 
be proper for the Court of Chancery to compel the 
Party to. hen the Title; for in ſuch Cuaſe, if the 
Purchaſer / uld | be ſued; Wed could he have Re- 
courſe ta for Redreſs?ꝰ And here the Court was" com- 
pelling the —_ to N E 1 Verdict or 5 


Suit. 11143 J ft ; j Ain © FED 3 


be iT bow 3 2 <q . 
Maſter of the Rolls: Tho this be a Truſt Eſtate, yet Tt The Court 
the legal Eftate being 1 in the Deviſor i in the E; ye of che an x. 
Law, % is bis Eſtate and" hir Property, Hed, therefore Pur ; 
3 paſſes by the Deviſe of his Eſtate and if he had de- cree 
+ viſe all. the Land which he bud been ſeiſed bf, ithelt * OY 

Lands would certainly have paſſed: Neither cùn there Va « i 
be any Inconvenience- in ſuch Coniſtruction; for a6. tlie 8 e | 
Teltator bimſelf was a Truſtee, fo ſhall his Deviſte | 
alſo be a Truſtee to preſerve theſe Remainders; and 
there being the Opinion of learned Men: 


ajainft the 
Title, (viz) that the; Wi of the Teſtator did puſs = 


a.doubt 


IE 2 0; DOT 


F , nor do L think: it :reaſonable; 
= à Oourt quity ſhould compe el the Purchaſex 
to accept the Purchaſe; and cherfor he mult! b_ 

e back his Depoſit. . | oF 
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, Note 3 In this Caſe Mr. Nabe infifted; —— 

Pp when all the Remainders were deſßed Neimmainders in 

ry Tail, the Truſtees might join in'niaking/a/Venant.co-the -\ 4 6 he 
4 Pracipe in order to the ſuffering a Recovery, yet if an 


Vol, II. 7 Ff f a Remainder 
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Remedlii Was in . ch Trufless who were 
appointed to preſerve. all the contingent Remainders, 
ought not to join in {uffering a Recovery to bar any 
e if my - Hh it re be; a neces 1 
Trult. „ FAA 4 


That accordingly in in . ht Caſe, he” Re 
mainder to the Uſe. of the Heirs of the Body of "Alex. | 
ander Pirfield (who 'was fill living) being a contingent | 

Remainder, and the ſaid Alexander having Iſſue a Dauph- 
tet, if the Infant don of Charles. Pitfield bold die with- 
out Iſſue in the Life of Alexander, Alexander's Daugh- 
ter might be Heir of his Body, and if this fhould be 
Breach of Truſt in the Heir 01 the Truſtee, the Pur- 
chaſer having Notice of ſuch Truſt might be liable to 
the ſame, and then for this Reaſon * it OUR? not 


ay a ety Title, 
8 995 Be is „„ „„ bop 99 R 
* : a ; , ao 5 * ” - 1 
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| box a Motion: Br Pplicavit at the Suit © 
At, Mr. Gray of New-Gaftle- iter at aw, u 

4 filed on Oich of Aſſault and Battery a 75 
My Nen and that he went in Fear of * 21 


21 7491 ANY (33 as 


Lace 1 the Writ, Os aaa 


the Arts com 


plained of to find Sureties fur the Pence 
for a Twelve month, and ordered it to be indorſed for 
4000 which yu; ET 1 hiy Furche ſhould'be 
bound'in.; 201% 1 e eee 27 e 
ie 40. uſt | O's 
1 Mr. „ Be . * Mr. Mead 


moved to diſcharge this Order, or ar leaſt te leſſen the 


| Sum, Mr. Clever being Tenant for Life" of his 
| @ = Jac Os: ad mend only 5 Colts 
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in Cale of a groundleſs and vexatious Ger pre « 


id Chancellor 1 wilt not liſa i Ps 
chen Mr. Clavering may kill the ber i 3 the Court i ou NY 
poſes in this Caſe to prevent Miſchief and to fave | \ 
Life, and it is an Order of Courſe; if the Party oom 

plains of Vexation, he comes too ſoon, let him -{ 
till the Year is out, and behave himſelf quietly all 
that Time; it ſeems that Mr. Clavering is a Man of a 
turbulent and dangerous Spirit, that his, Friends or 
Neigh urs are afraid to be bound for his quiet Behar 
viour, and if the Sum be too great for bs Circumy 


ſtances, there ought to be an ABR: 46: mw: * 
Inability. 
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Releaſe died; Na r 717. in Qonſideta- * ts e 


tion of an Arinuity of 20 La Tes ulbas paid to tHHee 


ſaid Simon — for his Lite, and a Fine was levied ebe, 
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80 by a 1 Deed 4580 22 + 1 71% is : 
tween the Defendants Box and Hanway of the one Part 
and Simon Hanway of the other Part, reciting that 
20 l. a Year for The Life of Simon Hanway was to be 
ſecured to Simon as the Conſideration of the Convey- 
ance, the Defendants Box and Hammay ſeverally cove- 
naticed for the 'Paymerit on this : 20 1 a mn; to won faid 


105 


> Th ae ohio. ba two Years - is ey ; Ou 
abet; Simon Hanway died aged ſeventy- four, and 
_ ronlequently was ns Oo "Eads! 7008 —_— 11 | 
bought this OO = OBOE 
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Objected for the Defen dan ts, . Jonas Hag was 

a Kinſman of the Grantor Simon and of his own 

Name, and the Grantor had often declared he would 

' rather that his Kinſman the Defendant Hanway ſhould 

have the Eſtate for this Annuity, than any other 
Perſon: for a more valuable Co deraton,! wt that 

be was ng to * the Funde to his Rink | 

man. 17 
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M after 1 * Roll: Here is Proof Pay How Har 4 

way Was a weak Man and eaſily to be impoſed! upon, 

A difrens And though the Name and Blood had been a ſufficient 

Confidera- Conſideration for granting the Premiſſes to the Deſen 

ton from _ dant Hamra, yet the Deed itſelf, arid the Dead of C 

 preſſedinthe yenants dated af the Conveyance to the Defendant, 

—_—_ and likewiſe the Anſwer, all put the Defence on an- 

an tho” he other Foot, making the 20 J. per Aunum to be the ſole 
tion of Conſideration for the Purchaſe; and indeed the Gon- 


Blood be a Hderation We" Blood could not he ou ara for | 


Conſi- , 
eration, 1347 4 oy 4 * R : N ak  Þ #71 WH) TY . We the 
yet that noet 
to be regarded, if Money or the dt of an FREE! be TP! in ite Del Da" hs 2 


. at the Grant is to two, and only one of Kin. 
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the Conveyance, 1 * mane: PTR tho' no 
Relation, was chereby to have a Moiety of the Eſtate; 
and it would be ot miſchierous een and 
liable to the Danger of Perjury, which the ; Statute. 

f Frauds intended to prevent, to ſuffer parol Evidence, 
to prove Blood and Ling all © to 1 been the Conlide- 
W of this * e N Its | pI { ng 
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Neither has los — th leaſt 1 RA 1 of any god 
Inſtructions given by Simon Hanway to the Drawer of no f 5 
the Deed for the preparing thereof, tho' the Man has 2 * 


been examined who drew the ſame. On the contrary 3 
it is confirmed, even * the Anſwer, that the Defen- 4 


by theGran- 


dant Jonas Hanway alone gave Inſtructions for the pre- tar, or when 
paring of the Deed nor does it appear that ar the wasnot read 
Time of executing th the Deed ir was read d over ito f n i, dar 
Hanway. | : 5g FEI | 3 | # Fel. . 


Taking it key Pe is admitted A Part of ths bs 
{wer,) that Simon Hanway intended = ſell this Eſtate, E : 
ſeems clearly to be a very | weak Bargain, to fell an 
Inheritance of 40 l. per Annum for an Annuity of 201. 
per Annum 3 and this Annuity ſecured by a 8 
only, inſtead of a Mortgage of the ſame Eſtate; and 


this to a Perſon at that Time ſeventy-two Years al, 
and who had not the Nord le f in bis Handy, 
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De Term. J. Michaelis, 1723. _ 
All this is Fraud apparent; and judging upon the 
Face of a Deed is judging upon Evidence winch can- 
not err; whereas the Teſtimony of Witneſſes may be 


% 
* 


Therefore let the Defendants Box and Hunway re- 
convey the Eſtate, and deliver up the Writings, and pay 
back the Rents which they have received from the Pre- 
miſſes, beyond what they have paid for the Annuity, 
and let them do this in a reaſonable Time; within a 
Month, or elſe to pay Coſts. © 


* 4 
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This Decree was affirmed on an Appeal to Lord |} 
5 Chancellor Macclesfield. W 
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Chi ild v verſus Hudſon's Bay 
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Stock 


Evans was one of 
the Hudſon's Bay 


„Ee. 
pany are made A Corporation by Charter, and are ' may by cer 


thereby impowered to make By-Laws for the better 
Gorerniment of the Company, and for the N. 
nent ae 


Accordingly they 
their Members ſhould' be indebe 
his Stock in | 57 
place liable to the 
owe the Company; and that the Cor 
ſeiſe and detain the ſaid Stock 
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One J & was intrufl for them 
ject of Inſurances on ane hd hun r 
that on the Huſband's or Apprentice's paying 
ſuch a Sum to the ſaid F &, that then the laid . S. 
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ſhould 1 pay ſo much to the Widow of the laid Huſband, 
in caſe ſhe ſurvived ; or to the Apprentice, if be 
{ſhould come out of his Apprenticeſhip and ſet up a 
Trade; and the ſaid J. S. was only a Servant of the 
Company's, who received in, and made Orders to iſſue 
and pay out this Money; and it was on this Account, 
and in Truſt for the wy 316 that Sir Stephen — 
Was indebted to the ſaid J. . 


eee on Sir Stephen Evans's 1 A Bank- 
rupt, the Aſſignees under the Commiſſion brought a 
Bill againſt the Company, ſhewing that the ſaid Sir 
Stephen Evans had 1500 J. in their Stock, and praying 
an Account of the Profits and Divid ends thereof. 


| The Defendants the 8 -nfiſted, that Sir Fo 
55 Phen Evans was indebted. to . S. their Truſtee: in the 
| 1 Sum of 1 oy Sir ; 8 Shock Pins to W 


2 i . bY \ by 
YA SS 4 l * , 2 - * 9 


| Obe Bed for the Plaorifs ? by Wearg Sdlicitor. Ge- 

u rt it That this By-Law of = Company was void, 
̃ (vi) That the Stock of the Company ſhould be liable to 
any one Debt in Preference to another: For, that all 
| Debts ought to be paid according to Courſe of Law, 
and no By-Law could be made to the Prejudice of 2 
third Perſon, who might be a Creditor, ſo as to poſt 
pone him; that it was as if two Copartners, on their 
entering into Copartnerſhip, ſhould covenant that the 
Stock of each Partner hola be firſt liable to the Debts 
which he ſhould owe to the ot her Partner, before the 
Debts which he ſhould owe to any other Perſon. itt 


$oaBy-Law -- Lord Chancellor : This is a god By-Law 3; 1 5 the 
of a Con. legal Intereſt of all the Stock is in, the eee Who 


to ſeize 
5 ember? 62 4 | | | 1 x6 hd ale 
ck or 
Debt due from a Member to the Company, dds; but if this Debt be not dos be the Com 
pany but to their N then the By-Law will not extend to it, 


4 


* 


are - Tots for the — — and may des 
that the Dividends to, be made ſhall be under parti- 
cular Reſtrictions, or Terms; and by the ſame Reaſon. 

that this By- Law is objected to, the common By-Laws 

of Companies, to deduCt the Calls out of the Stocks of 

the Members | logs to "BE char en 1 be 4 "wo 
to be wia | * 


1 K : 
, \ 


As to as 8 part &. = By TED 8 
the Company to detain and leile the Stock of ſuch 
Mane that is alſo good; but then there ought. to. 
be ſome Act done by ys Company, to order or de- 
dare, thal the Stock of ſuch Member is ſeiſed for the 
Debt due to the ſaid Company; but this being a B. 
Law, to the Prejudice of other Creditors, it ſhall be 
taken ſtrictly, and not to extend to ſuch Debt as the 
Member does not owe in Law, but only in 1 "ny 
and in the preſent Caſe thi in Law 4 Dei "_ 


A Cpep db ber e. an implied Power to make . 1 
Laws; but where the Charter. gives the Company a ny without 
Power to make By-Laws, they can only make them in nf 

ſuch Caſes, as they are enabled to do by the Chatter; Gare 


tor ſuch Power given by the Charter gies a; Nega- Court 


tive, that bey an not © make en in GY th r . 
Caſes. | 5 F 77 ; | 44) | 1 n 4 1 Et Fach hav 

4 : 1 
Power to make By-Laws for the Management of thei Trade they cannot te for 
carrying on n foreign 3 5 * the en Wet tons 


Thaw, where. the a in the a a” 
have a Power. given them by the. Charter to make By 
Laws, for the t of their Trade to Hudſon's, 
Bay, this Power implies a- Negative, that they cannot 
make any other By- Laws; a fortiori they cannot make 
By-Laws in Relation to Projects and Inſurances, which 
by (a) Act of Paneer are * — to 5 A 5 (4) Vide 
Vol. IL | | H hh | Duke an a. 
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Caſe 56. Duke of Suit & al SET ; Ducheſs s 
| Lord Mac- -of Rutland & al. 


Fool to the 1, 5,000 J. and was either ſecured 


but makes 


tion of the 


tention and aid alſo 4 ber Half Brothers and Siſters, pe pecuniary 
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clesfield. 


One makes AD Rachel Abe Siſter to the Pai the 


a0 Eu. IL Duke ef Rutland, having a Portion left her by 


tor, and her Father the late Duke, and being intitled to other 


gives a Le- 
grey of Money which in the whole amounted to about 


by Mortgages or 1 
charged upon Land, made her Will, in the Beginning 
of which mentioning of what her Eſtate conſiſted, 
8 ard that ſhe intended to difpofe of the fame by 15 
ol de in. Will, ſue gave to every one of her Brothers and viſters, 


Executor, 


no Diſpoſi- 


of the Te. Legacies, particularly to her eldeſt Brother the Plan- 
ng touch- tiff the Duke 500 J. after which ſue made no DHE. 
Surplus ad- poſition of the Surplus of her a Eſtate, be =o 


mitted, the Duke ſole Executor. 


Thete were thites Witneſſts to the Will, the Ducheß 
of K Devonſhire, Mr. Vernon a Clergymary who hes the 
Will, and one , A Servant. 5 | 


Mr: N be e Witvefz faid, That the Tifiateix n the 
Lady Rachel Manners. did not give any expreſs In- 
Arudions for leaving the Surplus to the Plaintiff the 
Duke; but that he underſtood; and. ſuppoſed, that his 
Grace was to have the Surplus of her Ceſk Eftate'; 
and that for the Reaſons following, becauſe ſhe had 
made him {ole Executor, alſo for char when tlie Te- 
Legacies, he aſked her 


ſtatrix had given ſexetal 
whether ſhe would give more Legacies, TVU which 
the Teftatrix re plied, . That 5.— (the Witneſs) 
aſking her, vi ons flie-woutd: make . ſhe re 
pl d ſhe would make the Duke Her Brother- ſole 
Executor; and that the 4 tis Grace wo 6 not 
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take it 4 al hat ſhe = given 10 much away — 
him 5 * that the next Day afterwards the Teſta- 
ſent to the Duke, deſiring him to take Cate of a 


Legacy N 100 n dn W ran c 10 
the n * eren 


The ee bt 


of her Remembrance, the Teflirrit being alked at the 
Time of making the Will, whether ſhe” intended that 
the Surplus of her perſonal Eſtate MOOR 5 to the 


Puke her Rrecurbry e. Nu. 


Tue Seen; be was cho third cubſcribing Wit- 
neſs depoſed, that the Teſtatrix being aſked who ſhe 
deſigned ſhould have the Surplus of her 2 wor 
exprlly anſwered, e tov eee ee 


To all which 1 en the Opening of # the Caſs ö 
ycled, that Parol Evidence relating to the Declaras 


tions of rhe Teſtattix, who ſhe intended ſhould have 


the Surplus of her perſonal Eſtate, ought not to bs: 
read ; n Re gard this would introduce all the Miſchief 


and e which the Sarute of Prax «nd [NE 
Perjuries wir made to eee | | 


Sed per Gui"; 6 Wy aha, Bt 90 n 
judge of it aſterwards; and the ſaid Eviderice being 
accordingly read, and aſter hearing Counſel on both 


des, Lord chaulur proccctded t ec give his s Opinion : 
28 follows: Xt 


et — — 
& £2 W 
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an 1 hand 2 Times 00 reec Mink ol a2 Wa. 
grounded oti the greateſt Reaſon and | Jaſtics, char Sgt 


where there is an expreſs Legacy given to an Exevutor; v v 
and no Devile of the Burp lach Surplus ſhall go = 
| Accor ding San 


if thete de an . Executor, and no. Deviſe of the bende 1 
bl nt have the Surplus but the ſame ſhall GE EE CARR 
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| according to this PR of Diſteibution to his next of 
Kin. As to the Executor's being intitled thereto, it might | 


"Caſe of Far- 

3 Fr- only appointing him to 1 execute the Will of the 
Knightley, deceaſec. %% „ ab, e p@Ns 
1 Vol. 8 | PO 15 bas pit 1. wes | 


title the Adminiſtrator . to the Surplus after Debts 


un has a legal- Power over his Tru 


with equal Reaſon be ſaid, that where the Spiritual 
Court grants Adminiſuntion to a Perſon, this ſhall ins 


paid; whereas neither Executor nor Adminiſtrator 
have any legal Intereſt in the perſonal Bflure, but are 


veſted only with a legal Pines over it, Juſt as n 
Eſtare. 


If an Executor or eber bad any le wb or 
beneficial Intereſt in the perſonal Eſtate, they. would 
by Conſequence have a Power of deviling 1 it "on 1 a; 
but it is plain they cannot . bite: 

Nay, it is ; ee, cht an — *. no 
legal Intereſt; becauſe when an Executor dies inte- 
ſtate, nete b l is his, will go to his Adminiſtrator; 
whereas all the perſonal Eſtate of his Teſtator will 
belong to the Adminiſtrator de bonis non, Vc. U 
to the Adminiſtrator, of he Boner,” % alata 


Secus, If the Execntor: be alſo : a * 1 
which ſhews that whatever the Executor has as Exe- 
cutor, is only jure alieno; and it is no Argument to 
ſay, that as when J make ſuch a one my Heir, I give 


him my real Eſtate; ſo by the ſame: Reaſon, by ma. 


king bin Executor, I give him my perſonal; Eſtate; 
for —_— Heir is. ſued in the Debet & Detinet; but the 
Suit againſt the Executor muſt be in the Detinet only; 
and the Aſſets are ſaid to be bona Teſtatoris, and not 


(a) Vide the bong Executoris; and the appainting one Executor, 15 
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The . dork} be to rnairitain, a if one 
ſhould make a Man Executor without either diſpoſing 


of the Surplus, or giving an expreſs Leg 
ecutor, ſuch 1 ſhould have the ene 


But it rin . Kell, tac: ade no 8 


acy has- rad given to the Executor, he well. be anti- 


del to the Surplus; and on the other Hand, that the 
having given a Legacy to the Executor implies he ſhall 


acy to pond | 


have no more, for that otherwiſe: hi would have, = 42 | 


* 


fone 3 J will not alter theſe Reſolut 


| | | 3 figs "74 $7; 1 * 
Aa AAN + 1 a 1 ff 4 


Apr 11 Fenn ang 160 "uf 2710 12 5 4 221 | N 
5 
ee a the! 


Giite to the neut Kin 
it be to all the nent of: A not exclude them 
from coming in for the Surplus upon 


whey hy Me e the next re Kin are 


Ir is very necelligy that abe Rule of Property 
be known, fixed, and nee chan Wen 1 kno' 


wh to ber. or , 100047 k eee 


L345 1 WEE L&& 4 


And it 1s ark, kind the . op 5 6 fonts 7. # T 
this Favour to the Exetutor, to allow. Parol Evidence 


in Proof of the Intention of the Teſtator, to 'rebut 
that Equity which Never pe would, be in e * 
the next of Kin. ANL 26 


8 1 x 6 0 - F 4 © 4 


Thus in the Cale of 107 (a) 1 i __ 2 Vern. | 
1 Vol. * 


Lord Gainsborough, where the "Teftaror directed the Scri- 
vener to give. the Surplus to the Executrix, which the 


_ Scrivener omitted to do, conceiving the {ame to be im- 
| plied b making the Wife Executrix ; 3 this Was a Piece 


the Statute of Di- | 
ſtribution; and there is ſtill much leſs Reaſon * * 


a 77.7 
: F 25 ; 
EDA TP: * 3:1 


of Obſtinacy in the Drawer of the will for which * 15 


Executrix n not to a 


75-4 2 # IJ * 1 0 4 Sy 4 hy ; 1 2 s k « 5 7 # 4 f 4 * - 4 


rd 6 0. 


But hete the dens 18 1 that hen Te 
dan ne the bee to co the ere e ant 5 


1s it Saks that the Tela reciting Jew ber 
* Eſtate in the Be ginr bg of the Will, 1 
Intention to. diſpoſe 
of her Intention to dials of, he Whole, . 
i % al alivivterlys; 11 TT wi FA dy 
Allo 3 8 Will-Maker (dw Vernon) Aale te 
Teſtatrix, whether ſhe would give any more Legacies? 
ſhe ſaid No; and thereupon Mii Veryon ſaid, Wiio then 
will you make-your. ps p69 To which the ING 
155 i has ah" Outs. 149 et | data n cio Sten 
Teſtatrix Aae the Teſtatrix declare, that ſhe apa ter 


| 8 Brother would not take it ill that the had given fo 
20 thin ſhe 


her Execu- much from him; which is an 
tor would thought the Leg ities which were: 8 were to the 
il that he Prejudice of her Executor and not af her next of Kin; 


ve ſo 


buch from às it would have been, were the r next of Ein t to have 


him, an E- the Surplus. Volt end aac th. e ner e 

vidence that We I & 1 85 1 

the Executor ſhould have aner, me 04. enn Met bs 
"ye . a | Jo K 


The Ducheſs & Divas Pritlecce- is, e the 
Teſtatrix declared the Duke ſhould have the Saen, 4 


Moreover the Servant due ſwears, that the Te- 
ſtatrix declared the Executor the Duke ſhould: have the 
Surplus, 'which Mr. Vernon the Will-Maker might not 
mind, he being at that Time otherwiſe ET * 
len) in en che rod . | 


. 8 * 
＋ " 


It is fakes 3 thir 15 iis a to "ts 2 
Executor and not to her next of Kin acquainting 
EI, SER WE. _ 3% 


4 


| her 4 to —— which, tho it be. agotLo 
gacy, (becauſe not. in Writing) pet is an Bvidence of | 
her Intention, or of ber conſidering her rd 4 
the only Perſon -conterned in the Suplus; and there · 
on gow ink ae 'of wins th nd might be 
| ey * 1 2 N ag 10 
e Ane eee l 
"Abies 41 1 Erd, * x „ Alli; parc Bri dence 
is exceedingly dangerous and not to — done, in Caſe of 
Diſcourſes at a different Pinie from chat of making the 
Will. But yet e e _ * Caſe, 3 
dence ape admitted. 3 Th | 


4 at 1 wkbitiarardbotiis =; | N Abet 


oy 


Thus 1p, in (a Cheney s Cale, — * e 105 0% 5Co.68. 
Sons of the ſams Name, it was held neotſary_that 
Parol Evidence.:ſhould: be given to aſcertain which f 
the Sons was meant, elſe the Will muſt _ been on. 

„ Abad) hiker Yi -\f-\; 

Adi In the Caſe of (b) Lines" weer Ta wher bo Reports 
Sir William Litton deviſed all his Lands out of Settle- f. Cn 
ment, Lord Cowper allowed parol Evidence to be read, fol. Edit. 
though it is true (c) one of the Judges who were Aſ⸗ & vide hay 
liſtants to him at that Time, was Opinion apainſt the 1 
Reading it; in which Cale the Fact was, that ſome 5, „ J . 
Lands were out of all Settlement, ſome were in Set- faidin Ven. 
tlement, but the Limitations were ſpent, and other po — 
Lands were in Settlement, but the en! in Fee was Br 
i the "TW ö 55 5 ber} appear to 


| hhauave been 
"ſtains for ronding it 


34 In 10 Bal _ guns Caſe. it was held, that Ga Vern. 
where a Wiſe Was "mud OI 08 had an expreſs 32 


of Far- 


Legacy rington ver- 
7 N ſus Knightley, 


Whos Ge i MIR 1 „ yet 


ſhe has under ſome Circumſtances been held intitled to the Surplus; a feng? where the Exe- 
date BENE OY e 1 


I Vol. 544. 
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in regard the Ducheſs of Rutland, tho ſhe la to 


Legacy given to "ou ſhe ſhould nevertheleſs be intiched 


to the Surplus, becauſe it was the Caſe of a Wife; 


and if a Wife is to be ſo regarged, I take the princi- 
pal Caſe to be ſtronger, where the Head of the Family 
the Duke who bears the Honour of the Family, is made 
Executor; and who may be juſtly thought to be above 
the Drudgery of was g a bare Executoe, conſequently 
I will rather DP that i AT IE was in- 


14 
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Ad L am "che PRC eln to id f this C 


be let in for an equal Share with the reſt of the De- 
fendants, yet being but a Mother-in- law to the Teſta- 
trix, if the 8urplus had been diſtributable, ſhe as not 
being of the Blood of the Teſtatrix, could have claimed 


no Part ee ths Statute of Diſtribution. 0 


1 2 Pb fi Fl T ge 
9 3 Fl 


'In all wh ich. Points Lord Chanelle was: very 
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Luftring 5 at * L a iy wich the 10 U pos 
Cent. TE the Company had called i in, ang 
the Defendant the Seller had agreed to pay. 1 


a8. vill was to o be relieved againſt a Contra a One articles 


\ |; nextopening 
of the Books; the Books never after opened; the Vendee act i iy from: paying 


The Articles of Agreement were dated 10 Aug. 19 20. 
and the Money to be paid on the then next of, 
the Company's' Books; at which Time 1 Nan ant 
was to transfer the Shares to the Plaintiff. M7 


” 3 . 
* * 


The Scrivener drew the Articles coi 


g to \theſs 
Inſtructions; but at the Meeting of the Parties in or- 


der to ſeal; the Defendant the Seller of the Stock in- 
liſted that he would not ſell, © unleſs” the Plaintiff 
would agree to pay the Purchaſe-Money at all Events 
at ſuch a Day certain, whether the Books did then 
open or not; and the Stock being then "riſen, che 
Plaintiff conſented to execute an Indorſement on the 
Vol. I. K k k Alrticles 


ſame Time a Proclamation Was publiſhed to forbi 


(a) 6 Geo. 1. 
eap. 18. 


1 to N 8 wh Articles. and N 


tticles, to which the Plaintiff had pleaded Non eſt fan 

3 and on a Verdict for Bailis at * ge Stem ſued Of 

Vrit of Error, and on bringing a a WW, in a this Coll, 
obtained an nien, a 


ment were ex 


cuted at the ſame Time 3 in a T 8 


On Ss Foo x pr F 2 Sire Feckae iſſued. to re- 
peal the Patent ee to this Company, and at the 


rbid pro- 
ceeding in Tranefers, and an (4) Act of Parliament 
Be paſſed making it a Promumnire to have any 
Dealings with thoſe Bubbles. 1 ON 


The Company re remitted the Call of 10 L FS 
and in lieu thereof tv 2 J. per Cent. but never af. 
terwards opened their Books, nor (as rern 
* depoſed) were they ever * to do Ii 


The Defias Bails b. 


At the Heujng of this «Cul it -was = pdt for 


| That tho' this. Was an 3 Qui on abe lb 
Pain yet that it had been likewiſe bard on the De · 


fendane, who: was not a Contriver of the Proje but 


a Sufferer by it, alas endl 1 Stocks at * 


Rates. 8 


24h, That Equity Hd in 405 Cale. 16 dend 
Neuter, and to let the Hardſhip reſt where the Law 
had caſt Nei, ON eee now Dealer bal» 


Verdict. 


zah, That! it could not - Dey yaa, was any 
Fraud on the Defendant's Se, who from — Time 


4 . 9 


| been intitled to the Beriefit of it, had it roſe in the 


L Arie 155 it at Lv.“ 


helped the Defendant to the Debt, had it turned 
out a bling: ar ain, fo there was 8 Kell * Reaſon 


DOS. SE 


Advantage which be had now v gained at Law . 


Caſe, 8 Deſerdari * has fold "the 
Moonſhine. 


* 
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iS 
of Ui Contract made was a Truſtee for the nor. at A | 
whoſe Rick any Accident which had fallen upon the 
Stock from the Time of the Contract, muſt be; and 
that this was not urtreaſonable, ſince he would have 
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price; and that tho” the Books had been hut up for 
ſome Time, yet it was impoſſible to know” but that 
they might” open again, and that in a little Time. 


0 As to the Calls of 14 1 Cen; yy Je wi Eo 
by the Buyer, though theſe were afterwards counters 
manded, and inftead thereof 2 J. per Cent. had been ac- | 
cepted, this was ſaid to be done in Furſuance of Orders 
and By-Laws made by the Company, to which every , 
Purchaſer and or muſt ſubmit; and all that 
the Defendant Bailis was to ſell, was bly Right, which, ot nm 
let it have been what it wall." \the Plaintiff was ET 
pay ſo much Money for it ; and if the Act of | 
ment had made the Marter criminal, or the Dealing 


in it 4 Promuuire, the n o Plaintiff * La Aren 


I fx 1 0 24 jt { m 
h That K the Money h bad gps 10 10 


been paid, ſurely Equity would not have compelled. it 
back again. And as Equity would not 17 ' have 


for it to inter 


Verdict. 
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| .(«) Ante are cognizable (4) in Equity, as well as at Law. The 


wo I Ti —— 1724: F 


It is pete * chis Baden ſhould « ever ba * 
good to the Plaintiff, for here is Proof by the Com 
pany's own Secretary, of his having adviſed, with three 
eminent Counſel, who all agree that the Company cap» 
not juſtify accepting any more Transfers, and the Mo 
ney cannot be ſaid to be due in Conſcience, ſuppoſing 
the Plaintiff to be incapable of coming at what he con- 
tracted for, and 1 in 1 Confideration whereof he was to 
N his Money. ; 1 5 


If I article Wi I ſhould ys an Houle, 21 Ds ſuch Time a 


to buy an 


He ad hy the Articles I am to pay for the ſame, the Houſe be 
the Houſe is burnt down by. Caſualty of Fire, I ſhall, not in Equity 


burnt down 


before te be bound to pay for the Houſe, and yet the Houſe may 


Day of Pay- be built up again; but I doubt it will be impoſſible. to 


Iam , 
not bean . "Wh up the Company again, as in the ones Guia " I 
hep Seller may do the Houſe. we ee en 


oney. 


4 is n thy that oy Con oth was 1 1 
1720, which being near four Vears ſince, and the 
Books having never been opened ſince, it is to be * 
ſumed they never will. 9 


As to the Obj Aon, that- Pal Plaintiff [Wo might 
have defended bimſelk at Law, he was particeps cri: 
minis, and therefore could not (I doubt) have taken 
Advantage of the Statute; beſides, Matters of Fraud 


Colt verſus 


fully & original Contract was to pay the Purchaſe Money up- 


_ 4rmld, 156. on the Transfer, both which were to be made fimul & 
Poſt Stephen- 


tan verſus ſemel; and the Meaning of the Indorſement is no more, 


1 


Gardiner, than that if the Books ſhould not open on the very 
Day that was appointed for that Purpole, * now Plain- 
tiff would not inſiſt upon the lt n but woul 


pay the Money. 


"Th 3 But 


* 


indeed very reaſonable the Plaintiff Thould run the 
Riſque of the Falling of the Stock, were it tg fall ever 


the Plaintiff. and Def - be | intended * 
ic chey were N in, o 


obe 8 8 


tween both Parties being, that t 


Vl wer NT nn, 
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But l 5 pa be N to * 3 1 ] 
an Expectation, that in a reaſonable Time the 
Books would open, and à Transfer be made to 
bim; certainly it cannot be ima gined, that the Plain - 


tiff would ever have been Wa upon to cove- 


nant for the Payment of the - Money at a" preciſe 
Day, had he entertained the leaſt Apprehenſion, that 


the Books would never have opened. The Seller in 


this Caſe is the chief AQor, he went to Market with 


the Bubble; and ſince no Transfer can be made, let 


there be a per 


dant at the Plaintiff 's Charge enter r SaticfaBhion. © on. the 
Judgment. ; 


Afterwards in Michaelmas Term 1 72 5. e was. a a 


K#: 57 


Rehearing of this Cauſe before Lord Chancellor King, 
when it was inſiſted for the Plaintiff Sent, that it w 


ſo 5527 but though it were fallen, 1 OR he fill . 
have fome Stock for his e 


On the as Side it was: al . 
endant muſt 


Mat ter of a very precarious Nature, in Stock, which 


was in the Power of the Company, in Regard. they 
could ſtop any 1 5 Transfers, and ſhut up the 


Books at their Pleaſure, . and the laſt A are be- 


he Deferidant Thould | 
have his Money in all Events, whether the Books, 
opened or not, and. fince there was no Fraud to be 


50 ; 


rpetual Injunction, and let the Defen» 


imputed to the Defendang, who had bimſelf been. de 


fair Purchaſer of his Stock, and not the firſt Proj ar 


or Inventor, the Loſs ought to 1 W N Tas 
Vor II. ; Lit 8 ho 
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had laid it, and each Side having equal Equity, the 
could be no Room for the Court to yore. N 


al Chancellor King cannot Heide the Ta bue 
would recommend it to both Parties to treat together, 
and ſhare the ſame, and for that Purpoſe a Day was 
given to the e "Ro: ow 1 heat) Siet dif 
n * 2 „ 1 


| Caſe 58. Counteſs B a Coventry. verſus 
„ William Earl of Coventry, o& Nr 
William Carey S 


2 2 75 


Tenant for 1 7 E Counteſs Dowager of We 8 Bill was for 
Life with ſpecific Performance of Arricles made on the 


Power to 


make a Marriag ge 5 Gilbert late Earl of Coventry with the 
re Plaintiff the Counteſs Dowager, by which Articles 


Remainder 
over, Te- Gilbert late Earl of Coventry, who was but Tenant for 
Lie for. Life, with Remainder to his firſt, Nc. Son in Tail 


Life cove- 


nants to Male, Remainder to the Defendant William now, Earl 
make a 

Jeinture to of Coventry, covenanted to make a Jointure of 500k = 
a Wife nn per Annum upon his Lady the Plaintiff, PERO" a 
tionofa Power Sven | him by his Father e Will. 4 


Marriage 3 
by Virtue of his Power, or otherwiſe, N. 001 L * Amen, and ur ed 
ture; Equity will make it good. | 11 wane FA 


"The Caſe was ** : Thomas Ea a of 
ing ſeiſed in Fee of diverſe Manors and Lands of a: 
de 8000 1. per Annum, and having Iſſue Thomas 1 xd 
Deerhurſt his eldeſt Son, and Gilbert his ſecond Son, 
by his Will dated 24 March 1698. deviſed ;diyers 
' Manors, Oc. unto his eldeſt Son (the Lord Deerhuſt) 
for Life, Remainder to his firſt, woe, Son in Tail 
Male, Remainder to Gilbert his ſecond Son for Life, 
Remainder to his firſt, Te Son in Tail 8 Lane. 


4 


| equivalent 0 ſuch e n eos. 15 . 


Marriage Portion, by Articles 


riage dated 2 3 1715, covenanted with Truſtees, | 
of Sir Strenſham Maſters, according to - 


Gilbert alſo covenanted, that i 
10, 00 J. Portion, Ia. ſhould! berlid' out in Land and 


*%. un * 
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4 to Fu ellis William Coventry for Li Life, "8 
mainder to his firſt, Wc. Son in Tal Male, 'Remain- 
ders over, with a Power given to any of the Jeviſees 
for Life (when ſeiſed) by any Writing to: ſettle, any 
Part of the Premiſſes not exceeding 500 J. per Annum 


upon any Wife which they ſhould: reſpectively marry, 


for her Jointure, ſo as a Water 3 a Partion * 


5 


The Teftaroty Barl "Thomas | 44. 8 end 
Lord Deerburſt, Who left an inen Son, afterwards. 
Earl of Coventry, but he dying an Infant and without 
os. Wm 902 mae came to ogy the ad 
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Gilbert al * 3 on 3 4 with the 
Plaintiff Ane only Daughter of Sir! Streiiſham' Maſters, 


HE 
43.3 MAb T 


in Condideration of hes Marriage and of 10, o 


evious to the Mar- 


at the Reque 
the Power given to Earl Gilbert by the {aid E . 
mars Will, or-:otberwiſe, to ſettle Lands of ithe Vas 
lae of 300 1 per Annum 
then intended Wiſe adi 


/ 50004.; Part of the ſaid 


lenled on the ſaid s for her Life, and further, that 
the Heirs and Executors of the ſaid Earl Gilbert: ſhould 
pay 250 J per Annum to the {aid Anne for her Liſe, to 
commence after Earl Gilbert's Death, and this 500. 
per Aanum to be ſettled purſuant to the: Power,. : and 
the 5000. covenanted to ba laid out in Land. and 


the 2504. per am covenanged: to be paid, was to be 
unteſs of mm 


in full of wy NG . os Cc 
Jointure- 2 0 EE 


$4 
4 41 : LAS. e 5 
7 300 5) SER 68 5:12 - 3a 


h , * by # 
ERAS SY # % H 4 4 . * 5 1 
8 8 1 9" 1 TE 1 
1 K + * * * i : 
* 4 EL L248 . — ” * 8 Wy 5 & 


upon the i al bY | 
Lite. as her Jointure; Earl 
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Earl the Defendant claiming by Way of Remainder, 


- ought to reſort to the 


' The Marringe ſoon afierwards rook Eft ; and, 


Barl Gilbert, being BY by Sir l ul 


to make a Jointure of 5001. per Aunum purſuant to 


the Power, did accordingly direct the Jointure to be 
made, and Lands were ſet apart for that Purpoſe of 


.5001..a Year within the Power, and the Draught of 


the Jointure was drawn and ingroſſed, but laid by for 


ſome Time unexecuted. After . which Earl Gillen 


died ſuddenly at the Bath without Iſſue Male, and 
leaving Lady Anne: Carey Wife of Sir William | Carey, 
his wt. 4 Daughter, and mich Legatee, and the E. 
fate and Honour came to the Defendant the Remainder 'N 
Man William the preſent Earl of uu. 


1 


on whoſe Behalf it was ohjeled, I 1, that Ss fail 4 


did not derive any Title under Earl Gilbers and. thers- 


fore was not to be bound by his Covenant. 


2dly, That oy e for making this 3 
ture of 500 L per Au Was only, that Earl /Gilhert 
ſhould make oy ointure, by Viree of this Power, 
or otherwiſe, ſo ſo that (as was inſiſted) here wWas no 
ſpecific Lien on rn of the Lands within the Power; 
but if Earl Gilbert had purchaſed Lands of 500k M. 
Annum, and had ſettled the ſame upon his Col 
for her Life, this ed: been a e e of te 
een % hang | „ 

1 That i in this Caſe the Deſcndane the. Lou 
Dowager was not without Re and that he 
perſonal Eſtate 4 Earl Gilben, 
and ſue her- Covenant againſt the perſonal Eſtate, 
at leaſt . the perſonal Eſtate ought firſt to be ap 


Plied towards Satisfaction of this Covenant.” 
4 


This Caſe being poke t to before Lord Chancellor Ala 
clesfield, his Lordthip conceived that the TROY, the 
Lady ou, Mug jt 
a very. valuable: Colifideration 3 en whether A 
the Remainder · man, or out of the p 
Earl Gilbert, remained a Oueſt uh hi 
and therefore he deſired todeancende. with 
and to Oe = nen of the 


A 


ſpoke to before yr * 
ws the Barons G Gilbert and Price. 
When it was urged on Bel of Sir William Care 
and his Lady who was che only Iſſue, © 
100 =" of 
FOO J. per ought to . 
real Fa Fe 
Draught awn. — ae 5 
tion, and chat the 5 
pled cowards Satis the Covenantʒ the ſaid 
Eſtate not being-luficien for de xrpoſe 
and alſo for the Payment uf the 
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"Then in in che'Power'laſeif for the 
| Jointure, | it was created by Will, the ConftruQion | 
of which is always favoured be yond any othe 
3 jeſus Net ome of him 
of the Eſtate, and f 


to promote them in Marriage, which Was the 74 


Seat the Family could be p 
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That the Defendane che preſent Earl 
chink much of this Power,” in regard the 
d it did likewiſe create and limit his Re. 
mainder; ſo that he, as well as ehe Jointreſs, claim. 
ed under the ſame Will, and had there been! 


— 


4 


ſeiſed in Fee, and e Pu the Oounteß would 
at leaſt have had her Dower; and the Defendant 
preſent Earl would not 2 "had the Remainder, but 
che fame would have deſtended to 
the Daughter and Heir of Barl 
Defendant the preſent” Earl was now endeavot 
to take the ſmall Surplus of the perſonal Eftate and 
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It was e that if there ſhould be a total on 7 e a 
Executiow(s) of che Fower, Equity would abr ſil 


it, it being againſt the Nature of 4 Power, 
Party has rſerved to himſelf àa Liberty 

not doing a' Thing, ſor a Cour 
ſtrue the Act as done: when: then 
e of tha 
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= e aid bee been admitted by the tichet de, 
4 if the late Earl Gilbert had covenanted to ſettle 1 
Jointure of 500. per Amum purſuant to the Power, | 

| © pen the: Plaintiff Anne for her Life, this had been go | 
. but the Covenant being that the ſaid Earl ſhould by 
Virtue of the {aid Power or e tf 


this Word [heewide] left the . be 
Corenantor at Liberty to ſettle other 
fore ed this — being a f 


— and ſpoiled dl. : 


But this was on ea 

corrumpis - textany. 3 it was inter Favour” of. 
3 ointreſs, that one _ or other ſhe would int ft 
vents be ſure of her Jointure of 500 L he 
either by Virtue of the Power or ori wiſe, and 
would be very hard, that theſe Words which were de 
ned in ber () Favour ſhould be conſtrued to ber Dil. 
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| - Thar, the | Jointreſs 1 was in all Events to haue 2 
ture of 1000 J. per aunum, 500 J. per Annum by Virtue | 


&1 the Power, 230 l. per Aunum dut of. the 
be N. _ the 5000 l. and aye L. per. Annan 
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the Covenant. | 12 4 85 430 10013. 


N 


* 4 5 £ i * * ; 21644] (heh ®- F 


kg ®: it * 3 . chu the Plan- 
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Eolingſhead, decreed | the 4 June, 1 Anne, by the 
_ Motterſbead by Will deviled Lands to the Uſe of hirms 


_ 


out Iſſue, and during the Infanc 
there was a Treaty for his Marriage, 


a 


£*'% ; 75 Rin 
* oY 1 Set} 25 15 * l | 43 12 


That ping had. 3 che ringipal. 


Caſes as in the Caſe of IT Lady Clifford ver. Lord Bums (e) 2 Vero. 


lington, d decreed 28 Funds 17 oo. by Lord Keeper Wright, 379. 
where Lord Clifford = 4 by 157 Family Settlement 
was Tenant for Life, with oper to make à Jointure 
not exceeding 1000 l. per Ann, On his Marriage with 
Lady: Arethuſa Berkeley, covenantec to ſettle Lands in re- 
land upon her of 1000 J. per Aunu¹; and accordingly. afs 
ter the Marriage he ſettled Part of the Manor of . in 
Ireland (being Part of the Premiſſes within the: Power) 
on his Lady for Life, with a Covenant that they were 
of the yearly Value of 10004 and aſterwards died, 
but thele Lands coming out to be but of the Value of 
400 J. per Annum, on a. Bill brought by the Widow, 
* being Lands of the Value f 10001. per 
within the Power, it was decretd that a Commi 
ſhould be awarded to add Lands to thoſe ner 5. 
ien de 
l 1-4 en nog 5 5 


The gi ed gang than of Holling Head verſus: 


then Lord Keeper, and was. a8 follows: One ahne, 


ſelf in Tail, Land to Francis Holling ſbedd for Life, 
Remainder to his: firſt, Ge. Son in Tal Male, Re- 
mainder over; with a Power to the ſeveral Tenants for 
Life when in Poſſeſſion to make a Jointure, ſo as ſuch 
Jointute did not exceed a Moiety of the Eſtate, and by 
the ſame Will 15 e gave ma ng this. Haun. 
cis Holling ſhead. | 41 42; + Wi WE n 1) 9179. at yr 
knn M. 1 tt, S t 53 1117 7 1 4 
 Samwel Motterſhead te firſt 5 d „Tal ded wih“ 

ey of Francis Hollin g/bead 
hich being a- 
greed, his Mother" and he (the Infant) covenanted 
Vol... Nan with 
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AS 


with hy Wife l n that wiki * Months this 
Francis's coming of Age he ſhould ſettle ſo much of 
the Land as ſhould. amount to 1004. 255 _ * 


his then intended Wife for her Lie. * 


7. 


The n; cocks" Effect, di how had Ae a 
Daughter, and the Husband Francis dying afterwards 
without making the Jointure, the Widow | brought her 
Bill againſt rg Remainder- man for making good the 


ſame; in which Caſe it was objected, 1ſt, That this 


Covenant was made by an Infant who could not cove- 
nant. 2 ly, No Land in particular was covenanted to 
be ſettled, bo e ſo mack as WOT to 1001 | 


* 
> * x WP 
1 # 1x3 8 * 5 


- But FIT by 15 55 Lepa, That this ce 
was in Equity a good Execution of the Power; whete- | 
fore a Jointure of: 1001, per 4wnum ought to be made 
good to the Wife, and that if a Moiery of the Pre- 
miſſes which the Husband had a Power to ſettle would 
not make up 100 J. per Aunum, the ſame ſhould be 
made good out of 1000 L Legacy giren to Francit 
the Husband by the Will, Which Decree ſhewed thar 
the Land, if ir might be had, was to be the Fund; 


y but if the Laid: could not be had; then and not other- 
- weil SatisfaGtion was to "IE e The) erſon 


tes in die Gale: of: Mfrs ally 2 8 * 
5 Dec. 8 Anne, by Sir John Trevor Maſter of che Rolls; 
where one Gregory Alford ſettled Land on himſelf for 
Life, Remainder to his Wife for Life, Remainder to 
t e 161 Remainder to Fra- 
cis Alford for Life, Remainder to his firſt, c. Son 
in Tail Male ſucceſſively, Remainder to Edward Aford 
in like Manner Manner, with Power to Francis N * 

> „ 't 


4 
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hi Deb of Gern Alford and Anne his wk; ad 
Iſſue Male or any after- taken Wife of Gregory, to ſettle 


{ much of the Premiſſes not, IE 15 5 I ag 


Annan in Jointure to a Wife. 


| "ps Alfor 4 in ths Lifetime of N Loren | 
in Conſideration of Marriage to ſettle Lands of 100 /. 


per Aunum upon his then intende Wife, and aftetwards 
Gregory Alford and his Wife died withour Iſſue, and then 


Francis Alford "who gave this Covenant for a 


Jointure, 


that the Wife Was well intitled to this 100 1 þet 


well as dhe preſetit Caſe, but in all eber ReſpeBs 
dhe at the Tithe ef 
eovenarting to make | this 


TE 4 4 4 ˙ aaa 


died without Iſſue, whereby the Premiſſes came to the 


Remainder- man Edward Alford. And the Widow of 


Francis Alford having brought her Bill sgainft the Re- 
minder mag 10 _ rue her e e | 


It was erer bs conſider: g 1 
it is there exf preſſed). that the C it q 
ointure Was a good Execution of the Power, # 


Annum, and to all the Arrears from her Hiisband's 
Death, | h 


Now han "was. as Caſe of 4 Rem Wee 23 


infinitely * in 


e 
the ſaid © Frantis Ap . 
Jointure, he had vob the Power velted in dim, it de 
ing to commence after the Death of nd his 


Wife without Iſſue Male, and Francis made this Co- 


venant in the Life-tittie of "Ore; 


Pry however, Gregory 


and his Wife dying wirhour ſus in the Lie- ene of 
Francis and his Wite — was allow ed 4 good 


Execution of the Power in Equ 


Soned e ah Exceutiort af the 
Power before the me 


very Ct 
lhewed/ how much theſe” Powe 


ity; tho je might be ree- 
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to make a Settlement of 500 J. La Annum of Lands 


tinue ſecured. out of the perſonal Rſtate by 


oF them * favoured when for a „luste Cooke. 


tion. 1 | I ONT ; 8 4 7 wg M 


toe 31116 


That theſe Caſes were all 3 onger 22 the ar 


_ Caſe, and ONT all the Kn ions which ba _ 


made. we | 
| - 4 4 i} d ; l 5 * 
4 oy Fu f . 4 
i 9 k "4 * 
1 £ ? n 


* 4 
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{ 


It was true the Covenant 3 in a. the preſedt Ca 60) "i 
not in all Events to ſettle any certain Lands, but only | 


within the wer or otherwiſe. „ | F Ys | N 1 * FRA 


y fo. it was in he cuts befor died. 0 . 


. 
TP 


It was to be e that in che dim WT the 
late Earl Gilbert might have ſettled othet,. Lands of | 
500 J. per Annum, — this had been a Satisfaction: but 


| this was not done; it would be likewiſe admitt mitted 
to 


on the other Side, that if the Covenant had been 
ſettle any certain Lands within the anf, it had 
been good. | | | it N 


1 in this Caſe th Drive ht a . ingr 0 
by the Direction of Earl Giler reduced the Land to 2 
Certainty, in which R 


eſpect the principal Caſe was 
ſtronger than the Caſes cited, and afterwards the Exe- 
cution of this Deed was proved * * Ae ew 
of Earl Gilbert.) 


8 
4 * 
* 1 7 


N thi 3 * KBs lain . 
betwixt the 2504. per Aunum, Fart 101 this intended 
Jointure of 1000 1. per „ and; this! 500 l. Pr 
Annum that could be; 250 L per 


Annum Was to con- 
the nf 
vant, but the 500 L. per Aunum was intended to be ſe 


cured out of the Lands within the Power, unleſs vu 
4 Fs D 1.1 
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e 


r 


d = had WA 3 other er * hi La 4 o. ; 
which he never did. 2 | ING" 


Upon the whole Mat, if any . was to Fa 
had to the ſeveral valuable Conſiderations on which the 
Covenant for the IC this Joingurs. was founded: 

If the Intention, or the Agreement of hs" Pay, 
an Agreement to do what was admitted to be abſolute- 
ly in his Power, was to be conſidered: 


If any Allowance to be made for the: Aiko | 
which — and prevented the Execution of the 
in groſſed Deed which was to execute this Power: 


It was conceived "I the Plaintiff the Jointreſs 
ought to have her Jointure made good out of the Lands 
within the Power, and according to the Draught, and 
that the ſmall Surplus of Earl Gilbert's perſonal Eftate 
ought to go as Ned to his only e who 
was allo his Executrix and reluduary Legates. 


e it was ſo (a) decreed with ths 3 0 16 May, 
rence of the Judges Aſſiſtants, (viz,) That the Defen- 
Cant the Earl of Coventry ſhould n h his Life confirm 
and make good the Aan ; 46:54 | 


* This ſeems dg only the Argent ofthe h. 1 0 ; 
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a ¶Manaton verſus Manaton. 
Lord Mac- 7 
clesfield. | 


One ſeiſed WR ſciſed 0. Lands in Fee, and being mackeed; to 


xe ( ' ſeveral Perſons i in Bonds 1 in which his Heirs were 


Bond in bound, deviſed his Latids to 4. for Life, Remainder to 


which his 


a Truſtees during the Life of A. to preſerve contingent 
bound, de- Remainders, Remainder to the firſt, Tc, Son of A in 


viſes his | 


Lands to J. Tail Male ſucceſſively, Rennginder over, with Power 
for Life, to 4. the Tenant for Life to make Leaſes of the Pre- 


Remainder 


to hi firſt, miſſes for. one, two' or three Lives, at the old Nents, 


Son in 


Tan 3 which were very ſmall, and r Rents the 
mainder Lands lying in the Welt of England. 


over, Ina 


Bill brought by the Bond-Creditors, the Court will not decree the Deviſee for Lite to t 
for the Profits, but only to keep down the Intereſt : Alſo the Court will decree a Sale to * | 
tisfy the * tho' the Lands be not deviſed for nne of Debts. 


* 


The Derilee for Life took the Profits and raiſed 
conſiderable Sums by leaſing the Premiſſes out for Lives, 
and by taking of Fines, and had a Son born who wa 
now , Twenty-one. | be 
And the Creditors by Bond 8 a Bull 
covering the Money due to them, 7 5 
I 2 | | EET 


K re- ] 


Taking of Fines, theſe Were tempe f 
the es for Liſe were not to account for theProfirs, 
nor do more than keep down the Intereſt out of the 


Py as dt. hae, ** 95 old * 13) LOA vv ors — as A 4 > s $4 5 
. x hy 1 y a. * 
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The Maſter m the Rolls ad I 1 An Account of ; 


the 
ſhould account for the Rents and Profits of the: wel 


Eſtate. 


But the Deviſce for Life oppeting from this s Decree 


and praying a Sale, 


Lord Chancellor 1 8 * 3 — a 
Sale decreed, there being no Deviſe of the Land for the 
: an af Debts, and took Time to conſider of 1 it. 


And at Amer Day, che Cauſe being | in the Paper 

for Judgment, they who prayed a Sale inſiſted, that 
the Court had often decreed a Sale againſt the Heir for 
the Payment of Bond-Debrs ;' for that the Land de- 


ſcended was Aſſets, and as ſuch ought to be ſold; 


perſonal Eftate, and then that the Deviſee for Life : 


and that it had been ſo decreed. in the N of To $ 


and Trevor, 185 Meller verſus K 


That wich Rely ect to the Money N by the 
rary Sales ; and tho 


Profits, yet he ſhould. ACCOUNT or all * W 1 "ab 


he had raiſe by on 1 


Lord Chakcellor : bs 1s uficient dns the 


Life ſhould keep down the Intereſt; and bree = 


Decree, that if {hall account Ay all the Rents and a 


Profits of the Premiſſes 1 is not Fight,” 09 


As the Teſtator i in this Cale died Liſed & 
Kinds of Eſtates, one uſually let for Lives at conven- 
tonary Rovis, yank che other at © Rack-Rents, let the 
ES TT 
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Maſter Grit WE the Sale of the Lands let at Rack 
Rents, and if thoſe be not ſufficient, then ſo much i; 
to be ſold as is requiſite, of the Lands granted out for 
Lives, and on which the {ſmall Rents are reſerved, and 
in ſuch Caſe, in regard the Fines taken by the Deviſe 1 
for Life, muſt have leſſened the Sum for which ſuch 
Lands will ſell, the Deviſee for Life if any of theſe 
Lands are ſold, muſt account for the Fines, which ſhall 
here be taken as Part of the FTI | 
But if he Sele of the Lands let. at Rack-Rent e can 
pete Money ſufficient for the Payment of the Debts, | 
then (I take it) that the Deviſee for Life ſhall not ac- 
count for the Fines which he has received, becauſe the 
Deviſee in Remainder will have the ſame Benefit of 
raiſing what Money he can by Fines, and ſo every one 
in his T Turn will py the like FORT: e 


| Cale 60. | Elivabeth W bitchubch & al verſus * 
ſeph Whitchurch & al. 


At the Rolls, 
2 poſſſed FPrard Whitchurch < a Mortgage of b 
of 500 from one Biſſe for 500 Years to commence from the 


Years in Making, for ſecuring the Sum of two hundred Pounds 
afterwards and Intereſt, and afterwards took another Security of 
purdals the ſame Lands from Biſſe the Mortgagor for one thou- 


the Fee- 


implein land Years in the Name of 'another Perſon, but in Ty 
and deviſes for himſelf, to commence alſo from the Making. 


Blackacre to 
F. S. in Fee, but the Will is not atteſted by three Witneſſes: The Term _; not pub 1 * 


cauſe attendant on, and Fart of the Inheritance. 


| 1 this Ee 1 church that the: 15 In- 
heritance of the Premiſſes in his own Name, and 
haring no Wife or Iſſue Male made his Will all 


of his own Hand-writing, whereby he deviſed the 
1 | Prer 


n bis 2 being the Son 0 his younger 
Brother Foſepb Whitchurch, for ha Life, Remai 0 
gon Edward Whitchurch and to the Heirs Male at - 
Body for ever, and made his Brother 7h Whitchurch 
his wee and reliduary nee n 7k kt Ln 


* * 
ET, * 


73 Loa 7 To! Vu e BY 


| It 8 chat this will, the? ras A be per- 1 
felled as à Will, by \Reaſon- of the. Teftacot's dulden 
Death had neither ee or Name { ſabſcribed-thereto, _ 
neither was it atteſted, but the E: ane thavek the 
{ame in the Spiritual Court, and aſſented to the Deviſe 
to the Nephew ; wherenpon the elder, Brother's Daugh- 
ter, who was Heir to the Teſtator brought this Bill in 
order ta compel the Executor *. the Ronen to alga 
over the Term to her. JON) ii rt! l * 1D. 3. 


M. 
1 


Ob jected for 1 Defendants, that the Executor bad 
ene to the. Deviſe, and the Will; tho“ not atteſted 
by three Witneſſes, was however good at Law: to paſs 
this Term of 500 Years, which was a ſubſiſting Term 
and not merged in the Inheritance, by Reaſon f the 
intermediate Term, and which intermediate Term ope- 
rated as a Grant of the Reverſion and not as a Grant 

of a future Intereſt, (for it was admitted that a future 
Intereſt would not prevent a Merger) but this Grant 
of 1000, Years being to commence from the making 


did paſs the Reverl on ihe e 9 2 _ 
ceſum per dr. * 1 357 $0 e 


10 i 5 2 * | 
Then if this pr 1h 1 thy Term at 8 * 
was agreeable to the een, of the Party, it was 
laid to be very hard that Equity ſhould interpoſe in 8 
Diſappointment of. the Will, eſpecially when it Was | 
in Favour of ſo near a; Relation as a 4 of the 
Teſtator and one of his own Name, and all this for the 
Sake of one not more nearly related, of one who on her 
Marriage would (probably) part with her Name; that in 


Vol. II. P P £ 1 5 all 


* 


Ade bobwiee Volume (e be Heir nd Du © were 
b ag ne rhe to ptevall, 
\ 81 M 24434 af}? 07 Dis. xW 153 N 
But detfeed by Muſter of 6+ Rull, That & 
« Teim which would ats teste nheritince, and 
in Equity have gone to the Heir and not to the Exe. 
cutor; in which Reſſ it As k be | yt P 
of the Inheritance, Ib the Will with! was pot atteſte 
by three Witneſſes, as the Law fequited it tbe when | 
Kr pong E 1 er e 19! 

1 aff 0: eilte bas. 100) 18011199 20808 Nay 
"Thats 0 M nd true, dard u Wil 46 in the pu 
fort Caſe — be ſuffietit 20 N | 

Grols, yet ſhiould it not paſb A Þo Term at | 


tendant on an Inheritance, nor 


it * 

Thar A Wil not FEY * the Gs of Prints 1% 
quires, ſhould not paſs any Eſtate of vrhich the Her, 
28 ny" would otherwiſe hre had the Benefit,” : 4 o 

| 50 ay 1 129795 AT} - 3 Jik 1 

Thar if the Deviſee of the Land had bg night a Bi 
nt the Executor and Heir te have e 1 
Executor to conſent” to this Deviſe, à Court of Equi 
would not have decreed it for the Deviſeez and i fo, 
the voluntary Act of the Executor's conſenting would 
not alter the Caſe, for at that Rate it would be in the 
Power of the Executor to make it a goo or a voi 
Deviſe, jult as my en think proper: e 
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Beider, the C e ablieved that it was vhs" Intention 
o& whe Teſtator i in the preſent Caſe not to paſs the 
Term only, but alſo to convey the Inheritance wich 
was exprelly diſpoſed of by the Will, to che * 
ſor I. Lakes Remainder to yn 1 Ge. Son in Tail. 
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De Term. SC Trin. 1724. _ 1 
Tho as to tha: it was id to-ba extreiiely' hard, 
that becauſe quite ſo much l as intended could not 
pals, therefore the Deviſte deprived of that 
which might lawfully paſs, and 2 was a leſs E- 
Howeves, for as aboveſaid Reaſons: he Ober de- 
creed the Deviſee and e Join in aſſigning the : 
Term to the Plaintiff rhe eſtator s Heir at Law; but 
no Coſts on either Side, 00 Decree was afterwards 
mme an 
We 2 Wadde WA „ 15 65 
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Caſe 61. Whitfel verſus Bewir. 


Lord Mac- 
clesfield. 


A. Tenant 
for Life, Re- 


NE ſeiſed in Fee of Landes in which * were | 
Mines all of them unopened, by Deed conv: ed 
his firſt, Fc. thoſe Lands and all Mines, Waters, Trees, c. to Tr 


1 and their Heirs, to the Uſe of the Grantor for Lik, 


toB.forLife, (yrho ſoon after died) Remainder to the Uſe of A. for 


Remainder 


to his firſt, Life, Remainder to his firſt, Wc. Son in Tail Male ſuc- 

Tal, Son in ceſſively, Remainder to B. for Life, Remainder to bs 
mainder to firſt, Wc. Son in Tail Male ſucceſſively, Remainder to 
Ju. 1413 his two Siſters C. and D. and the Heirs of their Bodies, 


A. cuts down 


Timber; 4 4. Remainder to the Grantor in Fee. 
and B. 1 


ving no n C. is intitled to the Timber both in Law and Equity. 


4 and B. had no 3 and C. one of the Sten 
died without Iſſue, by which the Heir of the Grantor, 
as to one Moiety of the e had the firſt Eſtate 
of Inheritance. 


A. having cut down Timber ſold it 2 threatenel 
to open the Mines; the Heir of the Grantor be- 
ing ſeiſed of one Moiety ut ſupra by the Death « 


4 


—— 


= Terms. * Michaelis, N 


obe o che Side Wibout fu brought che Kill Lr 
an Account of the Moiety of the OP and to LF: | 


4's opening of any Mine trol 4 f) wm "TY 


\ 0 05 the Plaintiff's Claim: of whe Moiety 
of ty: a atiſing by Sale of the Timber, in re- 
gard the Plaintiff comes into Equity for the ſame, 
it would be mort a i to the Rules of Equity, 
that the Monies —. by the Timber ſhould be 
brought into Court and put out for the Benefit of the 
Sons as yet unborn and which may be born. That 
thele contingent Remainders being in gremio legis and ail Le 
under the Protection of the Law, it would be moſt 
reaſonable that the Monies ſhould. be ſecured for the 
Ule of the Sons when there ſhould: be any born; but 25 1 
as ſoon as it became impoſſible there HHould be. I: .- 

Son, then a Moiety to be paid to the Plaintiff; and . 
the Caſe would be the "Sy if there were a Son w 1 
in Ventre ſa. mere; or the Plaintiff might bring 3 


ver, and then what Reaſon had he to n into 5 
84 0 


Cur': The Rig 5 to * Timber e ba N 
who at the Time of its being ſevered from the Free · 
hold were ſeiſed of the firſt Flate of wan eue 9 
the Property becomes "RW them. 115155 


As to the Obje&tion) : 1 dg lie a by Abr, it 
may be very neceſſary for the Party Who has the In- 
heritance to bring his Bill in this Court, becauſe it 
may be impoſſible for him to diſcover the Value of the 
Timber, it being in the Poſſeſſion of and cut ern. 
by the Tenant for Life. This was the very Caſe of 
the Duke of Newcaſtle verſus Mr. Vane, where at 2 
beck (the Duke's Seat in Nottinghamſhire) great Quanti- 
ties of Timber were blown down in a Storm; and tho! 
there were ſeveral Tenants for Life, {Remainder to 


Vol. I — 20 9 their 


0 \ . 
Fa , . . 
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cheir firſt and every other Son i in Tail, yet theſe 1 vin 
no Sons born, the Timber was dead nes to 


the firſt Remainder-man in Tail. - 


Neither do I think the Deſendant onglit 1 bei in 
fiſts) to bs allowed out of this Timber what 
he has laid out in Timber for Repairs, ſince it wis a 
wrong, Thing to cut down and ſell the fame, and 
ſhews 0 animo it was dee oe” o 5 bu 
. ro fell. wal * e bo 
One ſeiſed in 245 Ie was . "iba the ities being e cpreſly. 
ns granted by this Settlement with the Lands, ir it ws 
and all Trees gg ftrong a Caſe as if the Mines themſelves were li- 
© Truſtees mited to A, for Life, and like Sund ds Caſe in G, | 
inFey © 12. Bree Ob reſolved, that on a Leaſe mide of 
for Life, Re- Land together with the Mines, if there be no Mine 
mainders | open, the Leſſee may open them; ſo in this Caſe, there 


s Over; A. 


cannot open being no Mines open, the —_ 120 #14 wh T8 _ 
the Mines or the m 
cut down open ” | | | 

the Trees, 


But Lord Chancellor contra. A. having outs an Eſta 
for Life ſubject to Waſte, - he ſhall no more open a 
Mine than he ſhall cur. down: the Timber- Trees, for 
both are equally granted by this Deed ; and the Mean- 
ing of inſerting Mines, Trees and Water, was, that 
all ſhould paſs, but as the Timber and Mines were 
Part of RV Inheritance, no one ſhonld have Power 
over them but kack's as bad a an Wor nl Inheriews 


of which Opinion as Lord Chancellor Ling * bi 
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got wo 1 e r 3 


clecfield. 


Ar Feme n ſeiſed in kite huts L Feme gives» 


her Trans Huſhand, that ſhe; upon 
would convey her Lands to the Huſband' 
and for thar-Pugpoſe, previous to the Marr: 
gave a Bond of | 200, Penalty to, the mte1 


H 


his Wont? 


Aumum, and deſigning to marry, . with Poul to ber 


uſband, 
that in caſe 
3 of their | 


bend, in which the intended Maron Was. recited, Land t 


and the Condition Was, that 190 
Effect, ſne would N al! 
Huſband ant his Heir. 


tes; the Bond de“ veld in Lew, ee 
ede ba 


The Marriag c Ro 6&8, Pe x 5 e OL 
the Marriage, 1 the Wife made her Vir recitie 
her ſaid Rond, i 
band in Fee and died. 


The Iſſue of RITES 
which the. Huſband enjoyed * 8 ng 12 
and on 2 ugh he e 94 ty 9 


x 
Hu 5 p 
5 &® 4 x, —J 5 1 my . 11 
LS 0 * A | . ; $4 ++ : 3 49 4 4 l "#4 * 


0hj, This Bond given the wit 98 OD 
the Intermarriages 40225 it was then ſuſ 1 ed; 
a perſonal Aden once ſuſpended is extinct: Beſides, 
wherever no Action lies at Law to recover. 


0 


Damages, there no Suit in Equity lies to compel a 


ſpeciſic Performance, which ipecific Performance is 
given in Equity only i in Lieu of Dama ages; and 1 Chan, 
Caſes 21, (Lady Darcy's Cale) was cited [proving 


„ 
BY . wat 
1 5 that f 
— 5 . ö 


- 


him in Fee; 


o 
2 ** ** 
_ — . nns —_ 4 Nr — an. „ 


De Term 1 Michaelis, 172 1 


thi where a Woman on a Treaty of Marriage agrees 
with a Man, or a Man with a Woman, there the ſub. 
N Intermarriage determities che Agreement, 


Lord Chancellor: The Im propriety of the Sechrity 
ok. a Bond from a Woman to a Man 'whom'ſhe j in- 
tends to marry, or the inaccurate Manner of Wording 
ſuch Bond, is not material; for it is ſuffieient thac 
the Bond is a written Evidence of the Agreement of 
the Parties, that the Feme in Conſideration 6f Mar 
riage agrees the Man ſhall have the Lo as her Por 
tion; and this Agreement being upon a valuable Con. 
 fideration ſhall be executed in Equity. 4p is Une. 
ſonable that the Intermarriage, upon which alone the 
Bond is to take Effect, ſhould el be a Deſtructin 
af the Bond, and the Foundation of that Notion is, 
that in Law the Huſband and Wife being one Perſon, / 
the Huſband cannot ſue the Wife on this Agreement; 
whereas in Equity it is conſtant Experience, that the Hul. 
band may ſue the Wife or the Wife the Huſband, and the 
_ Huſband might ſue the Wife upon this very Agreement 
1n the pete Caſe. Neither is it a true Rule which 
had been laid down by the other Side, that whet 
Action cannot be brought at Law on an Agreement for 
Damages, there a Suit will not lie in Equity for 2 
ſpecific Performance, as is plain from this Cale; ſup- 
poſe a Feme Infant ſeiſed in Fee, on a Marriage With 
the Conſent of her Guardians, ſhould covenant n 
Conſideration of a Settlement to convey her Inher- 8 
tance to her ' Huſband; if this were done in Conf 
deration of a competent Settlement, Equity would exe. 
cute the Agreement, tho' no Action enn ie 
Law to recover Damages. 1 7 


But in Regard this Bond ras a ney fe owed 92 


ing given ſo long ſince as in 1678) and the "Hub 
band had for fo ong a Time omitted CRE: it 


4 


— 


be Ter erm. . Michaelis, 1724. 


in Equity, ths Codit ordered 2 Trial at 110 10 ö 
whether this Bond was Executed or not 48 W ad PERL 
Matters to be LT oor till after the Trial. r wk 


1 I 
| 95 


"I 1 -; Lord Wo. 
I = Mn” 


Oſgood verſus Strode & 


1 Head geile! in Fee of ths 3 of Winters Father and 


ton (in Cm. Berks) had Iſſue Lawrence” Head, Eu. > __ 


ward Head; Grace married to one Oſgood, and ſeveral riage article © 1 
other Sons and Da the Marriage of © *** = 


| ughters 3 ig” and u Lands on 
bis eldeſt Son Lawrence with Mary Diſber he ſettled fiurand for | 


part of the Premiſſes upon 195 b d Son' Lawrence in N, I 
and his Wife Mary and the Iſſue Male of the Marriage, the Wifefor = 
with a Power to raiſe 1 3001. on the Premiſſes if chere anger 
ſhould be no mag lope hr Been Which the ee . 
happened to be the Caſe. e Waage, 


= the Nehbiw in Yau? whtiber puck DO (bs fone 1 
2 rn e 0 5 r 


4 N 


* 1 5 8 k 
, 9 x 1 1 
3 „ 9 . 8 wy * 


ln th; Son ond. bb Wiſe dad: wikhour ſos. 
Male, leaving two - Daughters, the Defendant Mary 
Wite of the Defendant Strode, and Eleanor (ſince dead). 


married to one Coxwell, who leſt Aue 9 
o 15 4 LE pc | 4 3 12 ; 2 1 5 . = . . f A a g I; 4 2 
4 A g * | ' 1 4 . 4 * 4 - : „ | £ - f 4 | ' 1 

199, $4 29 48 No 


ous Ladd) Head the y 
ture of Settlement in 615 eule the Emmi to ſe· 
reral Uſes, ( (ſubject Charge .of . I zool.. ; ths. 
two Grandaughters) with a Power of Revocation and 
Limitation of new ons 7 ee, ike, e 


rwards by: FF aL on 8 md 1 denture of 
We (the Indorſement being dated the 23d Fe- 
iruary 1690.) old Lawrence Head revoked the old Uſes, 
and limited a new Uſe to his Son Etward Head in Fee; h + all 
but old Lawrence Head hae <1 in Poſſeſnon, neither 1 
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wo; 
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"De Ter erm. F. Michaels, 724. 


eldeſt Son of old Lawrence Head with Elizabeth Preock, 


nor of Winterton to the ſaid: Truſtees and their Heirs, 


had he (for ought appeared) any other Sture fn 6 this 
of Winterton. 


1 * 7 


Afterwards od Lawrence paid the two Date 
of his eldeſt. Son Lawrence, the Defendant Mary and 
the ſaid Eleanor 650 l. a- piece, (in all 13001. L being 
their. Portions ſecured on the Premiſſes) and took a 
Receipt from each 1 them i in Writing : enn th 

which, 


on a Tenn of Matiz 6 in — Head [then 


by Marriage Articles dated 29 May 169), in-Confide- 
ration of the ſaid intended Marriage and 600 L Pottion + 
paid to the ſaid Edward Head the Son, old E 
Edward Head both covenanted with the Truſtees within 
a Month after the Marriage to convey the faid Ma- 


to the Uſe and Intent that Elizabeth the intended Wiſe 
of Edward Head ſhould have a Rent-Charge of 601. 
per Annum iſſuing out of the Premiſſes for her Liſe ſor 
her Jointure, and that Lawrence Head the Father ſhould | 
have a Rent-Charge of 50 . * Aurum out of . 
Premiſſes for his Life. 1 e 5 


And chat ſubject to theſe Pear Bro, the Pens 
fhould be ſettled on Edward Head for his Life, Remain- 
der to his firſt and every other Son in Tail Male by 
that Marriage, then with a Proviſion for -pecuniary 
Portions charged on the Premiſſes for the Da of 
that Marriage, Remainder to Lawrence Head à Grand: | 
ſon to old Lawrence by another deceaſed Son and his 
Heirs Male (who is ſince dead without Iſſue) Rermin- 
der to his Grandſon John Oſgood Son of Graue Q 
the eldeſt Daughter of ny Lawrence and his Heirs Male, 
Remainder to the * Heirs of old Lawrence Head the 
Father. | 

5 . ne, 


= Term, . Michael 072g. 


let det tet ae. ani... Bis. Fees 8 WPF 
E 


a ws. b, a4 is FI I» 
ode ee * Li 


— 


Lawrence the Father. died within FAY Days after 
the Articles, having continued in Poſſeſſion of the 
premiſſes till his Death. The Wife of Edward Head | 
he Son died without Iſſue; and on the 27 Ocboben 
1722, the ſaid Edward died without Iſſue, bur by bis 
will deviſed the e to the e bis | Heirs |, 
TEE 


2 be 
And now 1 ſaid Job Oſgood 8 his Bill. as 
 gainſt Strode, Mary his Wife, and John Coxwell, who 

were the Heirs at Law, as well of Lawrence Head ay 
Father, as of Edward Head the Son, to compel a 


veyance of the Premiſſes to the Plaintiff Jahn Ogo in 


Tail Male purſuant to the e all the 88 
Eſtates being ee b i 


Againſt which it was objefed for FO e 
that tho the Limitations in the Articles to the Wie 
of Edward for her Jointure of 60 1. per Annum, and of 
her Huſband Edward's Eſtate for Life, and the Remain« 
der to the Iſſue Male of the Marriage, were all Limi- 


ſuppoſed to be ſtipulated for by the Friends of the Wife, 


or by the Wife, in nnen of che Ro md | 


Portion : Yer g | 
3 


The Cablequent Lichithricns to the Plaineif John of: | 
good was merely voluntary, and out of the Conſidera- 
tion of the or Portion, and purely the Boun - 


had been often determined that one and the ſame Set- 


2 might be on good Conſideration in Part, and 
volun 


tary and mmnuen 1 9 and fo gh 
SR: 780 


2 7 


tations made on valuable Conſiderations, and muſt be 


ty of him n whom the Eſtate moved; that it 


248 De 7 A 


Then if the Limitation to the Plaintiff Oſgood In the | 
Marriage Articles were merely voluntary, (as they in. 
ſiſted it was) it had never been known that a Court of 
Equity did N an Execution of a FR Agree- 
ara 120 


* 


That the Reaſon why; on. Ante for a Purchal 
where the Money was paid, a Court of Equity com- 
pelled an Execution of ſuch Articles, was, for that it 

was unreaſonable the Covenantor, who had received 
the Money, ſhould retain the Land; but as upon 2 
nudum pactum there was no Remedy at 1 5 neither 
was there any in Equity. 5 


And tho' in Caſe of a Cote or Agra by 
| Deed there was no Conſideration requiſite, the Coye- 
nant being good without any, yet at Law ſuch 4 Co- 
venantor would recover but 3 d. or ſuch like Damage. 

and Matters of ſo {light a Value were beneath te 
Di grity of this Court. 


a 4 
LE a 


Allo Goal Caſes were cited of 1 ke 
deviſed without any previous Surrender, under 
Circumſtances Equity would never ſu ply the Want af 
a Surrender, unleſs in Caſe of Debts, or you” Chi 
dren, or a Froviſion for a Wife. 


8 , 


| 
/ 

(a) Preced, So in the Caſe of (a) Sturzacre and. nai Aber 8 
mw when a Man made a defective Conveyance of Tome Co Bl ” 
pyhold or Cuſtomary Land to his Baſtard, with à Co- i 

venant for further Aſſurance, yet this being a volun- ar 

tary Conveyance (tho' to his own natural Child) ths BW m 

Court would not compel the Heir of f the Covenapto lu 

to make further Aſſurance. _ - M 


„ 1 D ' 


And Me: Talbot ited and much relied on 155 Caſe 
of Sir James Bellingham verſus Lowther, 1 Chan. Ca. 243+ 
where Sir H. Bellingham on his Marriage with Catharine 
Lowther covenanted to ſettle certain Freehold Lands to 
the Uſe of himſelf and Carbarine his intended Wife for 
their Lives, Remainder to the Heirs Male of his Body 
by her, Remainder to the Heirs Male of his-own Body, 
Remainder” to his Brother Allen Bellingham i in Tail, Re. 
mainder to the Heirs of Sir Henry, and covenanted to 
ſettle certain Copyhold Lands to the ſame” Uſes. Sir 
Henry Bellingham was travelling to make a Surrender of 
his Copyhold Lands purſuant to his Covenant, but fell 
fick by the Way; however he made a Letter of Attor- 
ney to others to make this Surrender, but dying before 


it was done the Copylold Hanne to * nen as 
Heir PRE And 


? 


The Brother Allen Bellingham: whis was 5 Bidngins 
las in the Articles, brought his Bill to have this 
Covenant executed by the Heir at Law, for the con- 
veying of the Copyhold to him in Tail brot the Ar- 
ticles; and there it was ſaid that the Covenant was 
voluntary as to the Brother Allen Bellingham, he being 
no Party to the Articles nor within the Conſideration 
of the Marriage or Marriage Po ion, and that the 
Articles might be fraudulent as to the Brother though 
good as to the Wife and Iſſue of the Marriage, 21 a 
voluntary Conveyance to a younger Brother ought not 
if defective at Law to be made good in Equity againſt 
an Heir; for which Reaſon the then Lord Keeper diſ- 
miſſed that Bill, and would not compel an Execution of 
ſuch voluntary Articles; which Mr. Talbot ſaid came 
very near the principal Caſe, Mat! Was fironger 1 _ 
lon of the Actidets 'of L Death. » 1 an ht? 


vol. Il. F 


| 250 De Term. 5 Wee 1724. 


———— 


Allo it was inülded that in this Caſe i0.xh4 Ove 
nant for ſettling this Eſtate the Heirs of the Cove. 


nantor were not named, and conſequently not bound, 
end i WA ee Buſs, that in a Covenant of 


Warranty if the Heir was not. Taco 


bound. 


Beſides, © tat in whis Caſe it ad 4 not to have | 

been Edward's Intention that Oſgood ſhould have the 
{| Premiſſes after his Death, he having * Dog Was " gyen | 
18 the {ame to his Heirs at Law. - + 
ö hs all which it was ; anfrercd; that this Bill did 
= not ſeek to defeat a Purchaſer or hurt a 3 that 
I it was only to compel an Heir who was pars ante 
'} ſoris to perform the Articles of his Anceſtor, an Heir 
| | whom any voluntary Conveyance would bind, and this 
i | in a Court of Equity 6 £00 hem a amounted ta 
7 nenn * cat 1 


That this was not a a voluntary Limitation as to 11 
Plaintif Oſgood, who in the Articles was nam 
Grandſon of 'old Lawrence Head, and — 
was Part of the Marriage Agreement, and the ar- 
1 riage was the Conſideration and Occaſion of! ane? Lins 
=_ ation in the Articles, That | 


pon the 3 of this Caſe old ks 
2 Py Father muſt be intended to be the Owner af 
the Eſtate, or at ln. that it was in Truſt for him, 


That! it could. not be ſu ppoſed (tho! ns tha Induce 
ment of a Power of Revocation. he had limited the 
Premiſſes to his Son Edward in Fee) but that this ws 

in Truſt for himſelf, becauſe it could not be 1 * 
| 2 | that 


—_— 


De Term. 4. Michaelis, EY 


251 


——_— > ts, 


3 that he would firip himſelf of all that he hads which 
Notion was ſtill conſitted by his 83 
in the Poſſeſſion of the Premiſſes to the Time of his 
Death. 80 likewiſe by the Limitation in the Articles 
of 50 l. per Am R re to old Lawrence for 
his Life, with an Bſtate for Life only to Edward ou 
Remainder in Tail to his Sons by t 


mainder to the Plaintiff Oſgood, with: Bae 5. I 


Fee to the right Heirs of old Lawrence; for it would 
be difficult to imagine that Edward Head the Bon would 


ever have 


accepted of thoſe Limitations to himſelf, or 


have agreed to the Limitations to his Father, if he 


had bee then Owner of the Eſlate. | 


& % 


when he was defired by his Son Edward or the Wife's 
Relations to come into this Setthement, he conſented 


to it on Terms, and might fay, © I will part with 


my Eſtate upon your Marriage, but it ſhall be ſo 
5 Keule, that if you my Son: Edward die without 
„Sons it mall then go — my Grandſon Ju Oſgood 
« and his Iſſus Male; nay; I will have the Eſtate fo 
firmly ſecured to my Grandſon: Fob Oſgood; that it 
© ſhall not be in the Power of you to bar the Re- 


* mainder, but that you ſhall be —— Tenant for Life, 


* neither ſhall. your \Iflue' Male by any other Wife be 
preferred to my ſaid Grandſon,” And if this were 
ſo, then plainly that part of the Articles Whereby the 
Limitation was made to the Plaintiff Oſgood could not 
be termed voluntary, ſince without that it was proba- 


ble old Lawrence Head would t not hong ara] aner, any 
Articles at all. 


Alſo I cited Hard. 2 395. Jenkin wal Kemiſh, 
and 1 Lev. 1 "Ms FO 4 Bir e Ry on'the 


Marriage 


meragt -l deres db Nee rege 
of the Eſtate, it might be reaſonably believed that 


— 


De Ter erm. w_ Michaelis; Da 


| {es 1 in Fee. ; 14 5 19198 


after taken Wife, and on a ſpecial Verdict in Ejectment 
it was reſolved, that this — 4 in Fee was not a good 
Execution of the Power for railing the 2000 J. in Re- 


gard this, if good, would be a 'Dillodgwg of all the Elle. 


Main e of his Son Charles Keemiſh with Blanch Manſel 
in Confidetinion of this Marriage and of 2000 J. Mar. 
riage Portion, ſettled the Premiſſes to the Uſe of him. 

ſelf for Life, Remainder to his Son Charles and the 
Heirs of his Body by that Marriage, Remainder to the 
Heirs of his Body by any other Wife, with a Power to 


Sir Nicholas Kemiſh the Lale an | UN to "—_ 0 


Premiſſes with 2000 * | 3 13h 

| i n Ae er 1 

Sir Nicholds nds: 3600 and ſecures it by a 
Mortgage by Way 5 n 1 unte of the 1 ; 


Afterwards Sir Nicholas dies, — his Son Charles de 
without Iſſue by that Wife, but leaving a Son by an 


But then it was fads that the Iſſue Male 0 
would avoid the Mortgage, being not by this Marriage, 
on which the Settlement was made, but by a ſubſequent 
Marriage, the Limitation to him was ann e W 
againſt this Mortgage fraudulent. or ad: 2 i 


But the very Words of chat Wer . Mm Lord ul 


in Hardres are, That the Conſideration of the Marriage 


* and the Marriage Portion will run through all the 
* Eſtates raiſed by the Settlement, tho the Marriage 


* 


be not — in them, ſo as to make them good 


« againſt Purchaſers, and to avoid a voluntary Con- 
veyance; which Caſe came afterwards into this 
Court, and i is in 1 Chan. Caſes 2 


E 


And that it t appeared by a Note in Fu Iurginlin 


1 Lev. 1 52. — the Lord Keeper — Was 3 
2 ſame 


ay * „ WY Arts 


= Ter erm. = 3 1724. 


— 


5 Opinion, TRat the Conſideration of the Marriage 


and Marriage Portion ran through and extended itſelf 
to all the Limitations in the Settlement. hog! 


| * * 
a 


Now if this Caſe v was s o, as this Authority (wkich \ was 
a very great one) proved i it to have been, it was ſtronger 
than the principal Caſe; and ſhewed that the Conſi- 
deration of Marriage makes all the Limitations good, 
even againſt a Purchaſer or Mortgagee; whereas they 
(the Plaintiffs) were 'contending only againſt an Heir, 
whom the moſt voluntary Settlement would bind; and 
what would make a valuable Conſideration in Caſe of 
a Settlement, would make a valuable Conſideration i in 
Caſe of Articles for the making a Settlement. # 


| That it was not neceſſary the Conſideration POE 


ſhould be paid by the Party to whom the Conveyance 


wes made, but 1 a third Perſon paid it, that would be 
ſufficient to prevent the Conveyance or Articles from 
being voluntary, and conſequently in the preſent Caſe, 


the Portion which was paid to Edward Head was a 


Conſideration for all the Limitations in the Marriage- 
Articles; alſo in theſe Articles John Oſgood was called 
the Grandſon of old Lawrence Head who made the Settle: 
ment, and then the Conſideration of Blood was a Caf- 


ficient Conſideration againſt an Heir, the (perhaps) Þ. 


not againſt a Purchaler. 


Or if the Eſtate were con ſttued to move from Ed. 
ward Head, the Plaintiff Oſgood was Nephew to him, 


and chat Blood was as to him a ſufficient Conſideration. 


It was ſufficient to raiſe an Uſe. "an what was, %. 
would be a ſufficient e alſo to raiſe a Truſt 


in Equity. 
vol. II. ert b dale 


” — — 4 
2 5 . 
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De 2 erm. FM Michaelis, 179% 


| raiſed a Uſe, and ſuch as a Court of "OF vol 


Or Furſa- 


ter. 


to make further Aſſurance to a Ba 


Truſtee, bis Heir *. — in bis 18 ** * 2 


ed to be 


ha P 


For rel a Man had "DIX the Statute of Hen, 1 
of Uſes, covenanted to ſtand ſeiſed to the Uſe of 
Grandſon or his Nephew, this certainly HR have 


have compelled the Execution of. 
on 
By the fame Reaſon, if a Man in Cf of 
1 184 were to covenant to ſettle Lands upon his Grand. 
ſon or Nephew, this would raiſe a Truſt, and a Court 
of Equity would look to the Execution thereof, which 
was the principal Caſe expreſſed in the very Article; 
and this differed from the Caſe of Sturzacre and Þo- : 
binſon, where in a defective WW Ae a Covenant 
rd was held not 
good, in Regard there was no Blood, and a Covenant 
to ſtand ſealed to the Uſe of a Baſtard would be void. 


As to the Obi e chat che Heirs were not expre 
ly named in ſe Articles, it ſeemed to be wholly im- 
material; for if the Conſideration were good to raiſe 
a Truſt (« on the Part of the Plaintiff it was contend- 

then the Anceſtor from the Time of the E. 
ecution of the Articles, vg a Truſtee for all the 
Truſts therein; and ſupp ng the Anceſtor to be 


Truſtee alſo. 


| And i would be a 1880 if a Man for Mo 
by him received ſhould covenant to convey | 
Lande to J. & but ſhould not covenant for his Heir, 
yet the Receipt of the Money would make bim 
Truſtee, and he being ſa, his Heir after his Dr * 
be a Truſtee alſo. 


That wich Reſpect to the Will of Edward Hedd, 49 


which he undertook to Keriſe the Premiſſes from the 
= 3 Flunif 


De erm. J. Michaelis, 1924. 285 
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Plaintiff Oſgood, that was likewiſe immaterial, his In- 
tentions as to this Cale muſt be all immaterial, he 
and his Father old Lawrence having bound the Eſtate 
by their Articles, and put it out of their Power to 


deviſe or give it away to any other perſon. 


Laſtly it was inſiſted, that if the Court would not 
help che Plaintiff, it ought not to help the Heir, nor 
would it then compel the Truſtee of an old Term for 
Joo Years which was yet ſtanding out to transfer that 
Terwto the Heir m I.. 


Lord Ghancellor : This lafl Argument implies that 7. geiſed in 
the Truſtee ſhould keep the Eſtate himſelf, whereas it _— 
is plain he ſhall not, but ſhall be a Truſtee for him to 9th, to 
whom the Reverſion ſhall be adjudged to belong. The pre the | 
| Marriage and Marriage Portion ſupports only the Li- himſelf and 

mitation to the Huſband and Wife and their Iſſue, this 3 
Vall char is preſumed to have been ſtipulated for by al we Mar- 

the Wie or her Friend. i Re- 


miainder to 
2 1 | 63 Coke wil 1:4 AAS 3 his Nephew 
u Fee; the Remainder in Fee is voluntary, and not ſupported b the ion of that 
als ts Benin is Fn is ein, and vt para y the nd . 


* 
. 2 
* 


; [ 
j ö 


But as to the Caſe cited in Hardreſs and Levine, 
where there was a Limitation to the Heirs of the Body 
of the Huſband by any other Wife, that tho not made 
for a valuable Conſideration, was not however fraudu- 
leat, for there was a fair and honeſt Occaſion for 
the making of ſuch Settlement, (vi) the Marriage; 
it could not well be intended to have been made to 

cheat a Creditor, unleſs the Perſon makin the ſame 
Vere then in Debt; the very Remoteneſs of the 

Limitation to a Brother, or to the Iſſue by an after- 
taken Wife, was an Evidence that ſuch Limitation was 
not intended to cheat Creditors. 


0 


wind 


1 
3 
3 
; 
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4. the Fa If old Lawrence the Father had the whole Eſtate, 1 
cr . . a | % | I e 
the Son on do not ſee with whom he could contract, except with 
the Mar., his Son's Wife and her Friends, which will only make 
riage of B, » = a : | TT S998 28 ESL | 
 articled to à good Confideration for the Huſband and Wife ang 
ſettle Land their Iſſue | 1 20+ 5 „ 
on B. and N y 5 3 PE 
his Wife for © F 
their Lives, Remainder to their Iſſue, Remainder to. the Nephew in Fee; if 4. 
Intereſt, the Limitation to the Nephew is voluntary; ſzcus if the Father and 
_ fomelInterefts, 7 ou oY -( ̃ KS © TOO 


7 . 
9 
3 


be ag 


"# , 


But what very much helps this Caſe is, the Aj 
pointment of the Eſtate by old Lawrence by the Indore. 
ment to his Son Edward in Fee, which gave the Son 
Edward the legal Eſtate; and alſo old Lawrence's' having 
paid to his two Grandaughters Mary and Eleanor 650 
a-piece, taking their Receipt for this Money,” whereby 
old Lawrence obtained an Intereſt in Equity in this 
Eſtate, at leaſt a Truſt for the raiſing 1 300 J. upon it, 
and it cannot be intended, but that there was ſome 
Truſt betwixt old Lawrence and his Son Edward, for 
that the former would not part with all he had in his 
Life-time to his Son Edward, which is rendered ſtill 
clearer by his continuing in Poſſeſſion after his Ap- 
pointment, to his Son, and by the Son's ſubmitting to 
accept {ſuch Limitations as are made him by the At- 
ticles. 1 | Ef Tees 5 1 


E323 
2 


Wherefore each of them, the ſaid old Lawyentt 

Head and Edward Head having an Intereſt" in the 
Premiſſes, ſo that the one without the other could not 

make a Settlement thereof; here is now a proper Perſon 
for old Lawrence the Father to ſtipulate with, uiz hs 
Son Edward, and it may be well intended, that old 
Lawrence Head did ſtipulate with his Son Edward; that 

he the ſaid Lawrence would come into thoſe Article 

and join therein, on Terms that the Eſtate ſhould, in 

Caſe of Edward's dying without Iſſue Male by that 

2 a 1 Ma.arriage, 


* 


— — —ä—Ü— an 


De Term. J. Michaelis, 1124. 
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Marriage, and young Lawrence Head's dying alſo with- 
out Iſſue Male, then go to the Plaintiff Oſgood; and 
chis probably was Part of the Marriage Agreement and 
of the Terms on which it was made, tho the leaving 
out the Sons of Bdward by any other Marriage might 
be a Miſtake. fr DEW a0 f | 

But fince this might be, and probably was, nay ap- 
| pears to have been the Terms of this Marriage Agree- 
ment, and the Inducement to old Lawrence to join 
therein, Equity ought to decree a Performance of it, 
but I will give no Coſts, „ wy 


And becauſe the Limitation by the Articles is to 
Edward for Life, Remainder to his firſt &c, Son in 
Tail Male, tho' the Limitation to the Plaintiff Oſgood 
be to him and his Heirs Male, which may ſeem to 
have been deſignedly diſtinguiſhed by the Parties from 
the former Limitation, yet it being in Caſe of Articles, 
where a Latitude is given to a Court of Equity to ex - 
pound the ſame, I will conſtrue it to be intended to 
the Plaintiff Oſgood and his Sons in Tail Male, fo that 
the Premiſſes ſhall be conveyed to him for Life, but 
it ſhall be ſans Waſte, with Power to make ſuch Leaſes 
s Tenant in Tail may, with Truſtees to ſupport con- 
tingent Remainders, Remainder to his firſt Oc. Son. 
in Tail Male, with the like Remainder to the next Per- 
ſon, viz; Southby for his Life ſans Waſte, with Remain- | 
der to Truſtees to preſerve contingent Remainders, 
Remainder to his firſt Wc, Son in Tail Male, Re- 
mainder to the Right Heirs of old Lawrence, who are 
ne Defendants Mary Strode and John Coxwell. 


- : l 

Note; In December 17 25. this Cauſe was reheard be- 

lore Lord Chancellor King, who after long Debate 

took Notice, that ſeveral material Things had been 
aid againſt the Decree ; however, in Cales where he 

Vol. II. — —ꝛ- 


INI 2 


of to — — 
1 — — 


zs De Term. S. Michaelis, Dad 


n. 


himſelf was not fully ſatisfied, he would never arſe 
his Predeceſſor's Decree ; and that here his Lordthip vas 
not ſo well ſatisfied ; chat it appeared to him old Lay. 
rence Head had an Intereſt (at leaſt an equitable one) in 
the Premiſſes; and it was conſiderable, that by theſe Ar. 
ticles in Queſtion he had provided for every Branch d 
the Family, and as it ſeemed to be a very reaſonable 
Agreement for a Settlement, his Lordſhip affirmed the 
Decree for en the ſame into Execution. 5 


. V. 8 verſus nas af. 4 


Lord Mac- 


clesſield. 7 OHN Wagſtaff ſeiſed of Lands. in Fee conveyel I 


2 « | them by Leaſe and Releaſe to Truſtees and their 
e Heh 0 4 Uſe of them and their Heirs, in Tit 


and his Heirs that (after ſuch Monies raiſed as therein mentioned) 


and Aſſigns, 


or to ſuch ae the Truſtees ſhould convey the Premiſſes to 7, & hs 
he or they Heirs and Aſſigns, or to ſuch Perſon or Perſons as he 


ſhall ap- 
point ; "Os Or they ſhould direct. 


ſtui que Truſt 


deviſes tbeſe Lands by a Will * but by two Witneſſes; the Will void, and will not 
operate as an Appointment, . | | 1 


"'The-Monies werk raiſed, and F. 8. by Wil 7 8 


a by two Witneſſes deviſed the Premiſſes to J. N. 


Obj. The Truſt being that * Truftees ſhout con · 


vey the premiſſes to ſuch Perſons as J. S. his Heis 


or Aſſigns ſhould direct, this Will, tho not good by 


Way of Deviſe, ſhall however be n a8 15 Ap 


pointment, like a Copybold ſurrendered to the Uſe af 


a Will, which may be deviſed by a Will atteſted by 


two o Witneſſes, « or one Witneſs only. 


Copyhold þ Lord Chancellor ie > ns Ga 0 


burtendered ſaid this was a very plain Caſe; Jar, as to the Caſe 


to the Uſe 


of a Will, * 4 Ez Which 


ſhall paſs by 


2 Will atteſted by one or two Witneſſes only. 
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10 2 ? 


which had bach put of a Copyhold 88 to 


the Uſe of a Will, and afterwards deviſed by a Will 
atteſted by one or two Witneſſes, this had been ad- 
judged to be good, and (4) his Opinion was never to 


of Land, it being for the common Good, that theſe 
| ſhould be certain and known, however ill grounded the 8 
fiſt Reſolution might be; but if that had not been 
| ſettled, it might be more reaſonable. to ſay, when 
| have ſurrendered my Copyhold to the Uſe of my 


and in ſuch a Manner, as by the Act of Parliament a 


having been ruled otherwiſe he would not ſhake i it, 
n he was not for carrying it one Jet further. 


or they ſhould appoint; now theſe laſt Words were no 
more than what was implied before, & expreſſio: corum 


que tacite inſunt nihil operatur; where a Taſk is limit-" 


ed to 4. and his Heirs, A. may appoint the Truſt 0 


J. &. and J. S. is _ the Ago of 4 No, 


Inheritance could not eviſed otherwiſe than 


a Deviſe of a legal Eftate 1 in he xs aa | 


(a) See 
1 Vol. 


ſhake any ſettled Reſolutions touching Property or the Title the Cats 


'Goodright ' 


and Yright, 


& ante 
that of 
Daws and 


Ferrers 2. 


Will, a Will of this Copyhold ſhall be ſo executed, ( S wel 
the Caſe of 


ord 


Will of Lands (5) ought to be executed; but this Caſe vers re, 


740. to- 
wards the 


End of the 
_ Cafe. 


That in the other Caſe the Co W del paſſed by Sur- 
render, and not by the Will, which was only a Decla- 
ration of the Uſe of the Surrender; 3 whereas in the 
principal Caſe it was no more than a common Truſt 


of Lands in Fee-ſimple, (viz.) in Truſt for J. S. his 
Heirs and Aſſigns, or ſuch Perſon or Perſons as he 


There could be no Queſt bar * a Truſt of an 5 


Will atteſted by three Witneſſes in the ſame Nane 
48 4 legal Eſtate; for if the Law were otherwiſe it 
would introduce the ſame Inconveniences as to Frauds 
and Pe as were occaſioned before the Statute by 


That 
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(a) Vide That in the Caſe of (a) Dr. Fobnſon, where a Man | 
Berit o ſeiſed of Lands in Fee deviſed them to a Charity by 


Lonk toa Will atteſted only by two Witneſſes, Lord Cowper had 
fied by tuo decreed the ſame to be void, notwithſtanding it was 
Werle there objected, that the Will might operate as an Ap | 
e pointment according to the Statute of 43 El, of Chy 
ritable Uſes. ho W 


Zz ah, Beſides, the principal Caſe was much ſtronger 
againſt the Will, as the ſame did not refer to the Deed of 
Truſt, but J. S. had undertaken to deviſe the Land a 
Owner thereof without any Relation had to the pretend - 
ed Power; which made it like the Caſe put 1 Inſt. 111, 
112. where, after the Statute of H. 8. enabling People | 
to diſpoſe by Will of two Thirds of their Lands held 
by Knight-Service, a Man ſo ſeiſed made a Feoffment 
in Fee to the Uſe of ſuch Perſons and for ſuch Eftates 
as he ſhould by Will appoint ; here the Fee by Oper 
tion of Law was held to continue in the Feoffor, on 
whoſe limiting the Eſtates by his Will by Force and in 
Purſuance of his Power, the Uſes and Eſtates growing 
out of the Feoffment would be good for the whole, 
and the Will would be but directory; but in caſe the 
Feoffor had deviſed the Land as Owner thereof, with- 
out any Reference to the Feoffment or Power thereby 
given, there the Land paſſing by the Will, ſuch Wil 


Would be good only as to two Thirds. | 
Wherefore it was adjudged in the principal "mM | 
that the Will was void, and that the Truſtees ſhoull il *© 
convey the Premiſſes to the Heir at Law of the Te- : 
ſtator. See the next Caſe Seeds 


MEM0- 


— 


7 De erm. J. Michaelis, 724 


8 


W 


2 


Meri In Hill. Vacation 1727. in a ck at a ge 
the Rolls, his Honour admitted it to be ſettled that 


is ſurrender- 


where a Copyhold in Fee is ſurrendered to the Uſe of f WI 


one's Will, ſuch Will tho' executed in the Preſence of there need 
one or two Witneſſes only is good, becauſe it paſſes by 5%: be three 


Witneſſes to 


the Surrender and not by the Will, which is caly 2 De; ſuch Will, 
claration of the Uſe of the Surrender ; but that if a anew 
Copyholder be ſeiſed only of the Truſt or Equity of paſſe by 
Redemption of the Capyhold, and deviſes ſuch Truft and not d 


and not 


or Equity of Redemption, there muſt be three Witneſ⸗ 2 
ſes to the Will; for here can be no precedent Surrender or Equity or 


to the Uſe of the Will to paſs this 1 ruſt, and the Truſt A 
and Equity of Redemption of all Lands of ! nheritance hold cannor 
are within the Statute of Frauds and Perjuries, other - 3 | 
wiſe great Inconvenience would ariſe therefrom ; and atteſted by 

it is no Prejudice to the Lord of the Manor to compriſe — 
the Truſt of a Copyhold within that Statute, becauſe 
the Perſon who has the legal Eſtate of the Copyhold 18 


Tenant to the Lord, and- have. to auer all the Ua | 
vices, * FOR 


| Gu 65. 


Vr 2 Byr verſus Bernd | nd Mee 
[ J*ox a Motion for a Sequeſtration nl the De- Je The Coun 


fendant's real and perſonal Eſtate in Ireland, it was in in Sind 


alledged that the Plaintiff had here in England proceeded Fw. _ 
to a Sequeſtration, and that it would be vain to take out tion again 


a Sequeſtration here, the Defendant having no Eſtate e Be, 


dant in Ire 


any where but in Ireland; that a Sequeſtration had been lind, but it 
granted in the like Caſe, as in that of (a) Lord Arglaſs a 
verſus Muſchamp, where the Court granted a Sequeſtra- tion taken - 


tion into Ireland, nay, that ſuch Proceſs had been. a- 5 
varded to the Governor of North - Carolina. || returned. 


Vol. II. FX . La 


But in the Caſe of Tafel verſus Page, Paſch. 17 40. the Lord Hordwich was of Opi- 
nion, that the Truſt of a would paſs by a Will not atteſted according to the Statute 
of Frauds, as a Copyhold ſurrendred to the Uſe of a Will would do; for that Equity ought. 


to follow the Law, 2 make it at leaſt as eaſy to convey a Truſt as a legal Intereſt, And 
&creed accordingly. | 
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- Sigh 0 hancellor. The Plaintiff l at leaſt firſt to 
take out a Sequeſtration here, and upon Nulla bon 
returned I will grant a Sequeſtration which | ſhall 
affect the Defendant's Eſtate in Ireland; the Counts 


(a) x Vol. of Juſtice here have a Superintendant Power over (a) 
Dos ee. hots in Ireland, and therefore Writs of Error lie in 


Chapter of 
Dublin ver. B. R. in England to reverſe Judgments in B. R. in he. | 


lad, © [Sed quere to whom the Sequeſtration againſt | 


8. 5 
1 the Defendant” 8 Eſtate in Ireland is to be directed, and 


if it ſhould not be by an Order from Lord Chancellor 
reciting the Proceedings here, and directing the cha. 
cellor of Ireland to iſſue out a Sequeſtration there ſor 
the Benefit of the Plaintiff, and towards he wm 


1 his Demands.] 


Application But as to the Seq ueſtration n to be rede 
ought .% to the Governor of Nortb- Carolina, or any other of the 
— 5. Plantations, the Court doubted much whether ſuch 
k "wee a Sequeſtration ſhould not be directed by the King in 
kgs 'Eotncil,; where alone an Appeal lies from the. Decrees 
Plantations. in-the Plantations, for which Reaſon it ſeemed that in 

ſuch Caſe the Plaintiff ought to make his Application 


to the 808 in Council, and not to this Court. 


Caſe 66. Nr. Juſtice Dormers Caſe. 


Lord Mac- 
_ clesfield. 
Nod & ras: O1 R Wi lliam Dormer Bart Nephew of 1 pb 


ſorable det Dormer was found a Lunatick in March 1693. 
the next of Whereupon their late Majeſties King William and Queen 


ale the Mary granted the Cuſtody of his Eſtate to his Uncle | 


Land may the now Mr. * Dormer, who is the next Remain- 
deſcend fhall der- man in Tail of the principal Part of the Family 


not be 
. in Eſtate, but the Perion of the Lunatick Was gran to 


* another. 


Afterward 


— 


| Afterwards theſe Grants were upon ae * 5 
of the Crown. frequently renewed, the Cuſtody of 
the Eſtate being always granted to Mr. Juſtice Dh 


mer, and that of the Perlon ot be N to the 
other. 1} 


But in Truth it appear peared that the oe perfor was 
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only nominal and in Truſt for Mr. Juſtice Dormer, 


who all along had the Lunatick in his own Cuſtody, 


and lived with his whole Family in the Lunatick's Houſe 
in the County of Bucks, and it was in Proof that Sir 
Robert Jenkinſon who was the nominal Committee for 
the Perſon of the Lunatick declared he knew nothing 
of the Matter, or how the Lunatick was managed, 


but chat the Lonatick Was under che Sa ad; in 


v. N Mr. Sheldon wh was the ssd de. 


ceaſed Siſter's Son petitioned, that the Cuſtody of the 


Eſtate might be taken from Mr. Juſtice Dormer, and 


that likewiſe the Cuftody of the Perſon might be re- 


mored, the {ame being now. in Effect in Mr. Juſtice 
Dormer, though! in the Name of Sir Robert ae 


And it * been ordered that 200 J per amm 


Part of the Income of the Lunatick's Eftate in Glouco- 


ſlerſbire, which was lubject to a Mortgage of 8 50 l. 


ſhould be ſer apart to pay off the Mortgage, and that 
the Reſidue of the A ſhould be bt towards 


the Maintenance of the Lunatick and the Management 


of his Eſtate; the Lunatick's ſaid Nephew complained 


in his Perition, that this Maintenance was exceſlive 
and to the Prejudice of the next of Kin, to whom 


wy belong what ah Lunatick An: eats at by 
th. | 


Lord 
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Lord Chancellor: 1 found this Order made for the 
Commitment of the Cuſtody of the Eſtate ro Mr. Ju- 
ſtice Dormer, and of the Perſon to Sir Robert Fenkinſon 
whom I take to be a nominal Perſon for Mr. Juſtice 
Dormer, and that the Perſon of the Lunatick has in | 
Eact been all along with Mr. Juſtice Dormer ; and that 
ſuch Allowance has been made to the Judge for the 


Maintenance of the Lunatick and Management of his 


Eſtate, is beyond Diſpute. 


Surely the Maxim, that the next of Kin to whom 
the Land cannot deſcend is to be Guardian in Socage, 
is not grounded upon Reaſon, but prevailed in bar. 
barous Times before the Nation was civilized ; for 


what can be more uſual now, than where one has In- 


fant Children to make one's Brother their Guardian? 
and it ſeems no leſs reaſonable that where a Man dies 


Inteſtate, the Law ſhould diſpoſe of the Guardianſhip 


of his Children in the ſame Manner as the Inteſtate 
would be ſuppoſed to do, had he lived to make a Will. 


It is very ſhocking to think that any Brother or 
Uncle would commit Murder upon his own Brother 
or Nephew to get his Eſtate ; but in the preſent Caſe 
here has been the ſtrongeſt Proof that there is not 
any Ground for that cruel and barbarous Preſumption | 
in Mr. Juſtice Dormer, who for theſe thirty-two Years | 
laſt paſt has maintained his Nephew in the moſt tender 
and careful Manner, and who, if he could have been 
ſuppoſed to have any ill Deſigns upon his 1 N | 

9 


the Lunatick, might have executed them long 


this Experience of the Judge's Tenderneſs towards 
his Nephew is the ſtrongeſt Argument of his being the 
proper Guardian for him; and as to the Petitioners 
Complaint that the Maintenance is too much, he ſeems | 
V | 0 


— —— — 
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to 0 be taking more Care of himſelf chan « of the Lune 
tick in this Cale, 10 


I think the Improvements made of the Limaride 8 A Lunatick 


real Eſtate are very commendable ; the Lunatick may 3 


recover, and then to ſee his Eſtate in good Condition upon as ir- 


and Plight may be greatly to his Comfort; and tho ble 
he has Jobs long in this unhappy Condition, yet a The Luna- 


tick's Com- 


Lunatick in the Eye of the Law is never looked upon fert to b. 
to be deſperate, but always at leaſt in a Poſkbility of regarded, 


recovering: It is his Benelle and Comfort I am to take Tan 
Care of where no Creditor complains, and not to heap aa 


up Wealth for the Benefic of- his Oy or next 
of Kin. 


TS I will not leſſen the Abende t nor alter 
the Committee of the Perſon; beſides, No- body can 
tell who will be the Lunstick s next of Kin at his 


Death, for he may live to = all * Av. 
that are ſo now. 


Kin, 


N 


| erm. 8 > Hilari, | 


Cale 67. 1 Martin and 1 Ara- 
Lis cn. bella Howard PI W 5 Pg 0 


miſſioners | 
men Nut kin & al Ne! | Defendant: 


Gilbert and 


220 | HE Bill was brought 4 * Defendants the I 


being ſo near Church-wardens, and againſt the Parſon and 
the Church Overſeers and ſeveral of the nes of the Town 
o Clock Bel of Hammerſmith, to ſtay the Ringing of the five o Clock 
Meng Bell of the Town of Hammerſmith, which uſually had 


diſturbed been rung at five of the Clock in the Morning from 
er, the 


Plank Michaelmas to Candlemas, except upon Holy-Days, 2 
came to an the twelve Days at Chriſtmas. 


Agreement 

in Writing with the Church-wardens and Inhabitants at a Veſtry, that the Plaintiff would 
erect a Cupolo and Clock at the Church, and in Conſideration thereof the five o Clock 
ng not be rung in the Morning; this a good Agreement, and decreed to be binding 
in ulty 


The Caſe was, The Plaintiffs Doctor Martin and 
Dame Arabella Howard his Wife had a Houſe at Han- 
merſmith very near the Church, and Lady Haward be· 
ing of a lickly and weak Conflitution, was much di- 


1 3 2 — 


„** 2 


W ONT URI IETS gn 


fiubed and diſquieted by the Ringing of this Bell at 


Fre of the Clock in the Morning, and was about part- 
ing with her Houſe and removing to another Pariſh, 
when it was intimated to her on Behalf of the Pariſh, 
that ſhe might purchaſe her Quiet at a reaſonable Sum 


Upon which it was propoſed on Behalf of the Plain- 
tils, that they ſhould build a Cupolo to the Church, 
and ereCt a | 
the Lives of the Plaintiffs and of the Survivor of 
them, the five o Clock Bell ſhould not be rung; 


ock and new Bell, provided that during 


and accordingly, on a Sunday after Morning Service, 


Notice was given at the Church that the Veſtry would 
meet upon the Occaſions of the Pariſh, In Conſe- 
quence of which they did meet; when this Pro 


wh 


was made. and agreed to, and an Entry being made of 


it in the Pariſh Veſtry-Book, the ſame was ſigned by 
the Parſon, Church-wardens, Overſeers, and ſeveral of 


the Inhabitants z after which the Plaintiffs and the De- 


| fendants the Parſon, Church-wardens, Overſeers and 
ſome other of the Inhabitants executed Articles reciting 
the Propoſal and Agreemetit at the Veſtry, and the 
Plaintifts thereby covenanted to erect a new Cupolo, 
Clock and Bell, and the Defendants on their Parts co- 
venanted, that the five o'Clock Bell ſhould not be rung 
during the Lives of the Plaintiffs, or the Survivor of 
them; after this the Plaintiffs cauſed the Timber to be 
brought into the Church-yard for the erecting of the 
Cupolo, which was publickly ſeen, and the Plaintiffs 
were at the Charge of erecting the Cupolo, Clock and 


hell, and the five o Clock Bell was ſilenced for about 


two Years, 


But the Defendant Nutkin an Ale-houſe Keeper be- 
ing ſince choſen Church-warden, a new Order of Ve- 
ſtry was obtained for the Ringing again of the five 
— o'Clock 


— — — * — — 
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o Clock Bell, wh occaſioned the Plaintiffs to a. 


their Bill to injoin the Ringing of this Bell; and on 


Motion Lord Chancellor Macclesfield granted an Injunc: 


tion to Uny the Ringing until the Hearing. 


And now the 98 came on before the Lock) Ne 


miſhoners Gilbert and Raymond, who decreed that the 


Injunction ſhould continue during the Lives of the 
Plaintiffs and the Survivor of them; for that here 


was a meritorious Conſideration wars 4 on the Plain. 
tiff's Side; that the Church-wardens were a Corpors- 
tion, and might fell the Bells or filence them, and 
make a reaſonable Agreement beneficial for the Pariſh, | 


and thereby bind the Pariſhioners and their Succeſſor, 

as alſo the ſucceeding Church-wardens ; that the Ring 
ing the five o'Clock Bell did not ſeem to be of any 
Ule to the Pariſh, tho of very ill Conſequence to * 


Plaintiff the Lady Howard, and ample Recompence had 


been made to the Pariſh by the Plaintifs boch in the 


Expence of the Cupolo, Clock and Bell, and alſo of 
1500 l. laid out in improving the Plaintiffs own Houſe 
which otherwiſe they would have left; and it moreover 


appearing that the Majority and better Part of the P- 


riſh continued willing to abide by this wn, io! 
9 againſt the new Order, a 4k & 


The Court ond decreed an mungen git | 
the Ringing of this five o Clock Bell aun; f j 


J. 


; — | 1 8 | 
fy OTTER 
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Term. Paſchæ, 


1725. 


— -verſus Bromley. Cle 66. 
< . Lid Cn. 


mi oner - 
Was indebted to B. who 3 4 and C. Gilbert, 


4 Bill againſt C. to diſcover what Goods of 4. C. L — 


had in bis Hands; C. demurs in regard B. does not vnd. = = 


ſhew any Title to theſe Goods; and in Support of the of As in his 


bs it was urged that by the Bill it did not a 
pear that B. the Plaintiff had any Grant of theſe G 

or of the Debt from the Crown, until which Grant . 
the Property remained in the Crown in Sg of 4. g. bas 


in his Ha 
of the Outlaw ry. | 7.34019. TUG. may do 


mur, for that 


B. makes no Title to the Goods as having =» Gone from the Crown; alſo for that the Attor- - 


7 General ought to be a Party. 


On the contrary I inſiſted that it was proper to 
know what theſe Goods were and the Value of them, 
before the Party took out ſuch Grant, the Expence o of 
it being conſiderable ; and that in the mean Time the 
Crown was but as a Truftee for the Plaintiff who Was 
at the Expence of the Outlawry. e 

Vol. II. EE” - But 


having Goods of 4. in his Hands, B. brings 4 —— 


! 


" 5 * 8 - = 0 
” 22441 
ee rr er EE I Ol V 


—— — — 


— — ́˙— . F te ern» 


 _ Ter . 225. 


— 


But by Lord Commillioner Gilbert, the Crown ; i 
not a Truſtee for the Plaintiff, but it is merely out af 
Grace that the King makes ſoch Grant of the Good; 
of Perſons Jn an. to the Plaintiffs who have no 
Manner of Right in theſe Goods, until the Grant cb. 


tained from the Croyn, fo that the Plaintiff mes too 
ſoon, it bejng befoge he hay any. Title, 1 


(a) Vide R When ed allow the Demurrer; alſo che ( a) * 


verſus /a- ney General ought to be a Party to ſuch Bill. 
Aal, 446. 


Cale (9. James verſus W 

Lord Com- | | | 
es * this Cauſe it was ſaid by Lord Commiſſioner 
Diverlitzx * Fekyll, that there was a Difference betwixt a Deed 


| nh a, 


Bed Be, = a "Wil gained from a weak Man and upon Mi- 
Will Se repreſentation or Fraud; for if a Will be gained from 
Wan, g a weak Man, and by falfe Repreſentation, this is (4) 
; ot a ſufficient Reaſon to fer it aſide in Equity, a 
2 . was determined in the Cafe of the late Duke of Nrn. 
* a: le Wilt betwixt Lord Thanet and Lord Clare, and 
in the Caſe of Bodui and Roberts; but where a Deed 
0 is not revocable as a Will) is gained from 2 
weak Man u apon a Mifrepreſentation 4 without any 


: 12 Abr. valuable ö te {ame oops to Fo fer ih 


Sed 2 1 in Equity. 
700. & an 


1 Vol. 250. 1 Tracey, contra. 


"De Tar, babes —— 


Feltham verſus Feltham. 7 2” en e 
| Lords Com- 
NE havir for a 1 Danghter, and WE 1 if. 4 in miſſo 3 Je- 


Fee of 1 Will charges the pratales wer 


with the Payment wh ils Daughters Portions, 1686 J. One ha | 
2-piece to 2 Daughter at. ber Age of. twenty. two Daughters, 


Years or Marriage Which ſhould firft happen, and if 4 bing 


any of his ſaid Daughters ſhould die before her Portion hos Jos 


became payable, the Share of her ſo dying to go to the 1000 with 


1 1000 l. 65. 
2 


— hters 


,able at Twenty-two or eee fa, ded i he Kain ole 1 
Fun a the e Portion ſhould be paid to the ſurvi 


unmartied before Twenty-two, the additional N ſhall JA paid to {og 0 5 
Daughters until the deceaſed Daughter ſhould have come e 


One of the Daughters dies before twenty two ot 
Marriage, and another of the —— attains twen- 
tw-two Years of Age. 


Abe that thers berg bs Mas peel wh 
he Feen accving by Sarvnoſhip Led b. be paid, 


it . to be paid preſently. 


| Lords hol and Gilbert. This Portion ariſes out ef 
Lands, and it would be an Hardſhip on the Heir (whom 


Equity favours) to make it payable N the. Fine it 
was And _ FO 5 


4 
* 


Now there can be no Reaſon to make the "AY 
tional Portion payable | before the original one, Where» 
fore, as the Heir is to ſuffer by the railing « of theſe 
Portions, it ma reaſonably be preſumed in Favolir of 
him, that the Teſtator might compute within what 
_ Time they 2 be paid, 1 7 that this additional Por- 
tion ſhall not be paid before ſuch Time as the Daugh- 


ter 
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be ter to whom it was given ſhould have come 8 
Age of W Years if the had lived. 


And (as I unde) the Court allo declared that 
the other Daughters ſhould not have their Shares of 
© the Portion ſo accruing by Survivorſhip, until they 
reſpectively ſhould have attained their Age of twenty. 
two or be married, it not being the e of the 
Teſtator to truſt any of his Daughters with their Por. 
tions until Wag Was or MATTE, 


Ca " Samuel Cox and Hannah) 920% 
E cm. his Wife, and Elizabeth um 
miſſianers Je- 

Auer 5 Belitha. 


ilbert | 
:- William Belitha Ninn 
o of his Father Edward. * fe nam 


Tho it may Dward Belitha who was a 3 « cod * 
i two Daughters, vis. Hannah and Field 2 


ther the Son the Defendant William. oat} 
Child of a 


Freeman of London, upon receiving a ſuitable Portion, may releaſe to his Father his © 
Part; yet if the Child or the Husband of ſuch Child covenants to releaſe to the Executors 
after the Freeman's RY 17 8 is | good, and Equity wo execute the Covenant. 1 


The Plaintiff Cox married the eldeſt bebe! the 
Plaintiff Hannah, without the Conſent of her Father, 
however after the Marriage the Father Belitha gave 
a Portion to his ſaid Daughter of 4000 J. 1400 f in 
Money, and the reft in a Leaſehold and Freehold 
Eſtate, which was ſettled by the Conſent of the Huſ- 
band for the ſeparate Uſe of the Wife, and afterwards 
to her Children, and thereupon the Plaintiff Cox the 
Husband releaſed. ro his Father-in-law Belitha, '© 


— his Right and Intereſt which he 11 51 or might have 
85 74.1 66 © to 


Do Term. Paſche, Fay nm 


Y 1 


_—_—_—_—— 


— ah. tA at hh 
u 
— 


& to any Part 0 his perſonal Eſtate by Vide, of the | 

& Cuſtom of the City of London or ot rwiſe, ex- 

« cept ſuch Part as bis Father-in-law ſhould give tu 

« him or his Wife by Will or otherwiſe; and by the 
ſaid Deed of Rele 14 the Plaintiff Cx. 27A pls 8 5 
any Time after thi Deceale' of his Father. in. Law Be. . 
licha, © To dd any further Ack for the Releaſing of any | 
6; Right which he might have by the "Cuſtom of Lon 


« don, to the Executors or N cure of * ſaid 
8 * Edward Belts the Father: 9113 18307190 2 


„ hue Tt 1 „ e t bas r TEIN 
0h; The bg which a dd be in tlie Ge. wil + 

age Part by the Cuſtom of Loridor is a mere Contin- 
gency, ſs no preſent Rip ht; co 1 ently it< can no 
more be releaſed, than an Heir may releaſe before his 
Father 8 Death tus Right to his Father $ real Eſtate 
aft fairing] $4 hn ond wits { 

Nenenbelefs the, Court an 0. think & ch a Rennes 
the Releaſe being ſor a valuable Conſideration 550 
ed an Agreement to quit the Right to 9 


Part, and. to be. | binding (a) in — but. tha * lens 


might not be ſo clear, yer Where the Huſtand for a Cacof B 


1 + a : * 


"V2 7 7 


val ew Conſiderat ion had covenanted theres ex to re-: 43 
leaſe the ſaid future Right, and the ving 633. 
brought a croſs Bill co compel che Plaintiff\ | in The orie: 


ginal Cauſe to make ſuch Releaſe to him, as Executor . be 
to the Freeman, and i At. being being in Proof that the Etecu - 
tor had before the bringing the ſaid Suit tendered ſuch - 
Releaſe, and that the Son- in · la / had refuſed! to exe · 

cute it, the Court decreed a, ſpecific performance . 


the Covenant by executing the laid Releaſe to the Exe | 2 ; 
ecutor of the F reeman. 


19 i 158 e . Pala ads ited 
5 4b. volt cif * 15 . . > 
240, The Court held, that where a Dau ohter was” | eee 
advanced in Part, and the Pena the Father had 
ſettled ſome Leaſe hold Eſtate to the ſeparce. Uſe of the 
| Vol. II. n 4 K „man 33 


NI 


14 - CF 1 A | * 8 4 5 


i 


2714 Ds Term Paſche be, 1726 
: ph ghier the Feme Covert, this ought tobe brach 


into Hotcbpot, it being in the ſtricteſt Hebes an Ad. 
range weg of the Child pro ee 1 


— 


3 


Alas 34%) Jt. was beld iht any, Land of e 
5 ſertled by the Freeman upon his Children, is Y not to 
man on be called an Advancement either in Part or in the 

Child, no. whole, within, the Cuſtom af Londap,., in! regard/Lands 


UN of Inheritance are not within the Cuſtom | 
gt of only the perſonal Eſtate (Hof the Freema 3 len of 
Years ; but a Leaſe for Years; but if Lands of Inheritance be 

of Eber. Biven to 4 Child by the Freeman in Bar of che Or. 
unce are. phanage Fart and accepted as ſuch, it w e bin 
n Ad. Ar at leaſt the Child cannot have hot. 


vancement, 


and in Bar of the ltr, un ede ſack, this will Bin in Equity — 
A en an nne 1 ö MIA 
Father be. 4thly, In this Caſe the Freeman bad left to his — 
8 Daughter Elizabeth 3 500 l. us 4 Legacy by the Wil, 
Daughter but jt appeared to the Court that the ſaid | Bliganh 
Se lers Was but a weak Weman arid about forty Vears old an 
b Nl not like tot marry, and it was poſitively worm by the 
Father on * Anſwer of 'the Defendant the Son, that the Father aſter 
his Death- the making of the Will had -defired the "Defendant 
mended it to his gon to ſecure” an Annuity of 250 l. Per Am um 
hin act to his Siſter the Plaintiff Elizabeth in + Satibfac- 
have an An- tiom of ther Jiegacy 3 and accordingiy Bligaboh after 
_— her the Death-of — Father (in a publick Manner with 
the Daugh- the Conſent of her Relations and Friends, by a Deed 
ed ng to which the- Plaintiff ' Cox and his Wife Haunab and 


her Orphan- the Truſtee in _ Kerns 8 * 2 en 


age Part by | 

the Cuſtom, m. | 
The Son | | 60.4. 3s 
being the Father's Exacutor agrees with his Sifter then Fort Years old, to give, and bs 45 
ſettle an Annuity of 250 / 5.0 Annum on his Siſter in Lieu of her Portion ; the other diſter 


Huſband is Witneſs to the nd the N t made by the Conſent 0 
Bill brought by the other deter $ Mrs Hulk nd to ſet alice Wi Agreement, di lh Vas . 
ö * 40 4? BE 


(a) Note; 'Lands of Inheritance given by a Father to à yo! 
is an Advancement within the Statute of Diſtributions. (6). * 
Caſes of Babbington verſus Greemwood, 1 Vol. 530, and Blunden 2 
Barker, 1 Vol. 647. 
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(caſed the ſaid Leg of yoo and all * Right to 


her Father $ pe l Elle by the Cuſtom of London, 
to the — her — and in Conſideration 


thereof the Defendant the 1 4 ger, 5-0 ſe⸗ 
e quar- 


cured an Anmut of 250 J. 
terly to his ſaid Siſter Elizabeth 1 Gem all 1 Taxes, 


And it was now object by the Plainciffs that chis 
Annuity was not of equal Value with the Legacy; 
that the Siſter' was hereby diſabled from marrying, and 
that the ſame could be no Conf eration for the relea- 


ſing the n th Part. 3 8 1 


e her day: It is wi veby! in :Thing in o geen 
to endeavour by à Bill to ſet aſide that Deed which 


be himſelf before ſuppotted by being a Witneſs there 


by the Anſwer wh "was read (and onght to be re- 
garded) this was done by che Som ard a 


accepted of by 
the Daughter in muy to che Directions of the Father, 
and out of R mor) 


to his ; it Was done * 
the Conſent and Privity of che whole Family and of 
the Truſtee in the Fathers Wil, as thought be ter * 
the Siſter being a weak Womam and not lk 
marry, and was plainly for the Benefit of the ler, 
it being a certain and plentiful Proviſion to ber for 
her Life; whereas che might be loſt, which 
leems here to be ſought aſter by Cox the Brother, 
vho probably. brought his ' Siſter-in-Law” into this 
| Cauſe in Hopes of making ſome Advantage of | her. 
And as to the Objection that the Annuity is not e- 
quivalent to the Legacy 3 it is poſſible the Siſter might 
intend to be kind to her Brother, betwixt whom there 
Vas the Confideration of Blood alogie ſufficient to raiſe 
in Uſe even of 4 real Eſtate, and the Court will not 


nice in YAY a rial betu bir Brother 
and Siſter, 


Wherefore 


©; teller aerording $6-ths poſſrive-Ohtls of the sn 
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730 88 4 bs} off N 
1 let 1 bil * Sond an pay 
the Coſts, and let him be decreed in the Croſs Catiſe to 
releaſe his Right to the Cuſtomary Part in Purſuance 


\ 


of the e Corenant, aud to Pay Coll there alſo . 


; 1 5 + 45 i} 151 t,t 214 e { 


_ -n 2 ennings yell l 7 co. 
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 kyll and O NE has two, Sons Richard and Tomas and being 


Gilbert. 


If I ſecure 


Deed pa 


| ble at twen- _ a Year old) to be paid to him when he ſhould hare 
Land, ang Arrived at his Age. of twenty · one, out of the Manor 
the Child of Blackacre, with Aa r. to the Executor by ſelling 


ewenty-one, Of Timber growing, o dhe Eſtate to, raiſe < ch. — 
the Portion ag his perſonal a 8 al fall; n We 


ſhall ſink . 
into the ment of his Debts and 108 
Land and | 8 
not go to the Executor. 80 ff I deviſes Potti ile 4 Chila "Git of MON 
one, and the Child dies before twenty-one, the Pc n ſhall fink. ' Alſo the Fortion I 8 

as well for the Benefit of the Hæres factus as of e Heres natus. So; tho the 

to the Child be not ſaid to be for a 4777 if it apperrs to be i in Fact. TE Will 


the Portion be given out of a real and ,perſonal' Eftate payable. to the Child at twenty 
and the Child dies before twenty-one, then ſo much as 12 ariſe out of the per at Far 
ſhall go to the Executor or Adminiſtrator, mann my ariſe out of the wu 


ity Ho : ty 7 „ tes 
The younge ger Son. Thowias FR — the Age fire 
Years, and the eldeſt Son dies about the * of fix, 


ies. "> vi | 5 44 Prop | 1 13 


upon which the Eſtate comes to the Uncle, and the Mo- 
ther having eee to the e Son claims the 
1000 1. 1 * grade e ee ee. 
; add noi 58 68 en 


Againſt Shih ir as oh fed, chat this Rey 
1 charged upon Lands, — being alſo for 2 Childs 
Portion, tho not by expreſs Words mentioned to be 
for a Portion, yet the Fact appearing to be ſo; and 
the Child dying before ſuch Portion becan e papabl⸗ 
it ought to fink i in the Land, and not to go to 


1 77 the 


* of d 
r 2 * 


 ſeiſed, in Fee of the Manor 91 Blackaere:(which 
a Portion to Manor was in Mor tgage) makes his Will thereby devi. 
7 2 ling 10001. to his younger Son Thomas (being then 2. 


In 
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* ae of the Child, for which Parſe te 095 2 Vent. 
Cale of (a) Poulet verſus . was cited. 15 1 Van. 204, 
is 387. 

On the other Side it was anſwered, a aw 0 * 
wicht be a true Rule that where a Portion is 3 — 
by a Deed out of Land for a Child, and the Child 
dies before the Day of Payment, ſuch Portion ſhall 
fink into the Land for the Benefit of the Heir; yet it 

was otherwiſe in Caſe of a Wil," and that in the 
principal Caſe by the Wording of the Will, this 10001. 

was debitum in praſemi tho ſolvendum in fururo, for the 

Bequeſt is immediate, vis. I do give my ſecond Son 

1 1000 J. and the future Time is () annexed (7) N | 

only to the Payment and not to the Legacy. Other- Presa. at SS, 

wile where I give a Legacy to J. S. at Twenty-one, Chan. 317. 

for here the Time being annexed to the Legacy itſelf, 

if J. S. dies bens VERA it cannot n to „hin 

Erecutors. ** 


a > 


44 SP 
_=_ 


Lord Commilſioner Fekyll : It was Fw Sho bout | 
o latter End of Lord Sommers's Time in the Caſe of 
c) Yates and Fett that where one by Will gave 2, ; 
Fro 0a CHI one of ce Ken Ne ad 482 b 
future Time, and the Child died before that Time, | han, 140 
the Portion ſhould ſink ; nay. that it ſhould fink as 
well for the Benefit of (4) an Heres factur as of an 
Heres natus, for the former is ſubſtituted by the Te- 
ſtator in the Place of the latter; and the true Reaſon 
u, that the Legacy being given as a Portion, when 
the Child dies before the Portion is payable, - there is 
no Occaſion for it, and Equity will not countenance 
the Loading of an Heir for che! nen 0 an Admi- 


niſtrator. ot is e 


Vol. II. 5 | Wo B Then 


Eſtate tied | 
natus. FOI 


12 


00 So an Heres fads ls intitled to haye "ths 


in Exoneration of the real Eſtate as well as the 
In Chan, 2. N Es 


ee 
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Then it was objected that tho this might be tn 
as to a Portion given out of a real Eſtate, yet here 


the Legacy was a Charge alſo upon che | perſonal 
Eſtate, and therefore (it was ſaid) that if the real 


Eſtate was not ſufficient for the Payment of the {aid 


Legacy, yet the perſonal Eſtate ſhould be liable; and 


that this was the plainer from the Executor's being 
impower'd to fell Timber for the Payment of fuch  - 


5 Pay. 


cu This muſt be intended ſuch of the Le 


the Legacies as the perſonal Eſtate was not ſufficient to 


- 


F 


, 
N þ 
x * 
7 
* 
gacies 8 1 


the perſonal Eſtate was liable to pay, it is true were 
the Legacy chargeable on the perſonal as well as real 
Eſtate, then ſo much thereof as the perſonal Eſtate 
would extend to pay, ſhould go to the Executots or 
Adminiſtrators of the Child, but this is a Charge only 
upon the Land. . e 


3 ꝗꝓq4h, It was contended, that the Guardian of the 
Son who was in Poſſeſſion ought out of the Profits to 
have kept down the Intereſt of the Mortgage, like the 

Caſe where a Man mortgages Land and deviſes to 4. 
for Life, Remainder to B. in Fee, 4. muſt keep'down 
the ne.. fo anon ft ade 30 


| . 8 > . ; 5 1 30 n 5 
cur. That is not like the preſent Caſe; ſor in tlie 
Caſe cited, a third Perſon the Remainder-man and one 


not claiming under the Tenant for Life, would ſuffer by 


Non- payment of Intereſt ; otherwiſe here, where the 


Son was intitled to the whole Fee-ſimple, © and might 
when of Age charge or alien the Whole; and if a De. 
viſee in Fee of a mortgaged Eſtate be of Age, and 
ſuffers the Intereſt to grow greatly in Arrear, his Exe 
cutor ſhall nor be bound out of the Rents to keep dow" 


2 
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the ſame 3 but this being in the Caſe of an Infant and 
a Guardian, at would be a great Inconvenience, if the 


Guardian might ruin the Inheritance (which it is his 
Duty to preſerve) by letting the Intereſt run on, and 
this to increaſe the perſonal Eſtate, which (poſſibly) 
he may be in Expectation of; wherefore let the ſuid 


Guardian or his Executor (in Caſe of his Death) un- 


ſwer the Intereſt out of the Profits, 


Note; Lord Commiſſioner Jekyll ſaid, he took this 


to be a new Caſe, and wondered it had not been be- 


— FERN * 3 


fore determined. 
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rn deviſes his Lands to be ſola for men of 
and B. and Debts and Legacies, and the Surplus of the 


e chem an Money ariſing from the Sale to be laid out in Lands 


— 1471 and to be ſettled to the Uſe of the Teftator's two Ne- 
divided be. PREWS Jerome and Robert Barker, and the Survivor of 


ewixt them them and their Heirs, equally to be divided en 


Share alike them Share and Share alike. 
A. and 
are Jointenants for their Lives, and have ſeveral Inheritances. - 


Jerome Barker one of the Deviſees and Nephews of 
the Teſtator dies in the Teſtator's Life-time, | and then 
the Teſtator dies leaving Penelope Wife of N Blk: 
his Heir at Law. 


The Queſtion was, hi t ſhould become of i a De- 
viſee Ferome Barker the Nephew's Moiety, whether it 
ſhould deſcend as a lapſed Deviſe and undiſpoſed of to 
the Teftator's Heir at Law, or go to the ſurviving 
Nephew and Deviſee the Plaintiff Robert Barker 7 

: e 


miſſioners Gilbert and R 


AY YL NET © 
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This Cauſe was argued before the Lords Com- 


mond, who not agreeing, 
adjourned it over as a Cafe of Difficulty, and ſo it 
was the N Cauſe — came on ee Lord Chan- 
cellor * . 1 5 A 


. 2 


and it was md 45 Monky Jirefied by will or 


Articles to be lid out in Land ſhould be taken as 


Land, wherefore it was the ſame Thing in this Caſe 
as if the Deviſe had been of Land itſelf 4a) 


But on one Side i it was aryued that 1＋ 5 Barker 
the Nephew and Deviſee had ſurvived the Teſtator, he 


would have been Tenant | in common Fen. ak ane 


ROE with the ym; ak Robert __ 


That Jointina was an ns Title | in yo op 
there being no Reaſon that becauſe a Man lived longeſt, 


— 5 — 
2 
= 
; ? 8 ] ' 
. ? ＋ > 
8 e 
ad 
__ * * * * * 


(a) See the 
Caſe of Le- 
Nas verſus 


Seruoll, 


I Val. . 


a had the beter Conſtioaricn, therefore be ſhould W 


titled to the wide Bftate, / 


4 Ls "7 


That as Tibetan of this Witt ws] 5 0 0 vor. - 
only for the Teſtators two Nephews 


| 7. 4 
alſo for their Poſterity 3 that the Words {equall y to. be 


Gvided] were tantamount with ſaying, *-1 deviſe my 


© Lands to my two refund in equal parts; or the 
Wn. Thing as to lay in Moieties, vis, one Moiety to 
one and the other Moiety to the other, which is an ex- 
preſs Tenancy in common created by the moſt 


proper 
Words for that Purpoſe z and to this Lord Commii- 


toner Gilbert had agreed. See alſo Lit. Tenures, ſe 
298. and the Caſe of Bliſſe and waves * _ 226. 
ad 3 Lev, 373: in Point. ; 9612 | Oo 


ace * 


Then taking it a py Nepheirs of 4. | Gai Te- 


tor gant have been Tenants in common, it Was 


NY 
4 —_ —— — 
—2——————— ů — —— ů — — ͤrõ᷑—O— 
— 1 
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a 


plain that upon one of theſe two Deviſees dying in 
the Teſtator's Life-time, his Share became as a void 
Deviſe, and lapſed to the Teſtator's Heir at Law as an 
Eſtate undiſpoſed of by the Will. re nr Oh 


On the other Side it was urged, that the Words 

| [equally to be divided] and [Share and Share Alike) 

were but an implied Tenancy in common in a Will, 

and would not make a Tenancy in common in a Deed; 

(a) see and that it was for ſome Time a (a) Queſtion whether 
d Cc et they would make a Tenancy in common even in a Will; 
Ager and but ſtill as it was but an implied Tenancy in common, 

Wieg, and ons” 

poſt zl. the Word | Survivor | creating an expreſs Jointenancy | 

Doughty ver- muſt prevail and take Place, for which were cited 2 Rs, 

Abr. 90. pl. 5. and Styles 211. in Point; and that it 
would be againſt the Rules of Expoſition to reject Words 

in a Will, eſpecially ſo ſignificant a Word as Surviwr 


But to this it was replied, that ſome Words muſt 
be rejected either Way, and there would be a Nec 
ſity to reject more upon the other Conſtruction to 
make it a Iointenancy; for then the Words | equally 
to be divided] and | Share and Share alike] muſt 
all go for nothing; and Bliſſet and Cranwel's Cale 
was much relied upon as being the laſt Reſolution in 
which the former Caſes in Styles and Rolle were cited 
and conſidered. N An 


Lord Chancellor. It is a certain Rule in the Expoſe 
tion of Wills eſpecially, that every Word ſhall bare 
its Effect, and not be rejected it any Conſtruction 

can poſſibly be put upon it; and here I think there 
may; the firſt Fart of the Deviſe being to two and 
the Survivor of them, makes them plainly Jointe- 
nants for Life, and therefore they ſhall be ſo taken; 
and then, as to the next Words [and to their Heir 


— Sn — * unn £ ” * 


equally to be divided between them Share and Share 
alike] theſe are plainly Words importing a Tenancy in 
common, and ſhall operate accordingly; ſo as to make 
them Tenants in common of the Inheritance, by 
which Conſtruction of the Will every Word takes Ef- 
fect; wherefore the two Nephews would have been 
ſointenants for Life, with ſeveral Inheritances to 
them in common: But one of them dying in the 
Life of the Teſtator, by that Means the ſurviving 
Nephew becomes intitled to the whole for Life ; and 
the Inheritance being deviſed in common, the one 
Moiety whereof having lapſed by the Death of one of 
the Deviſees in the Life of the Teſtator, for this Rea - 
ſon tho' the ſurviving Nephew ſhall have the whole for 
his Life, a Moiety of the Inheritance expectant upon 
the ſurviving Nephew's Death ſhall deſcend to the 
Teſtator's Heir at Law, and the other Moiety of the 
Fee ſhall go to the ſurviving Nephew's Heir; and his 
Lordſhip ſaid that if the Bar were not ſatisfied with 
this Opinion, he would take Time to conſider of it 
until the next Morning; but it ſeems his Lordſhip 
delivered his Thoughts with ſo much Clearneſs that 
both Sides acquieſced, and thereupon the Cauſe was 
decreed as οq¶ 1 1 en ee e 
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was affirmed. b ed e 
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Ra | | . 
8 Anony 888; nn} 11443 2:7! © Caſe 74. 
PON every Bill of Review to reverſe à Decree ng King. | 
che Plaintiff muſt * depoſit 50 l. with the Regi- Bil of Re- 
lter, in order to anſwer: the Coſts of the Suit to 88 | 


o l. in or- 


W759 > + © 


; r 3 1 ; TY 2 a 5 
ler to anſwer Coſts, but no Need of Leave of the Court for ſuch Bill of Revie 


w, unleſs it 


ic founded upon new Matter, and then the Læaye of the Court is. neceſſary as well as the 
Doki WE ern ann, 5 


* Vide Lord Bacon's Ordinances, Ord. 1. 
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n 5 Eaſt verſus e 


— * _ — . — Ca es OY UG. 7 A ae ry So > 
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n * 7 
r 


* — 
n * 22 — — 
„ er es ——— rr .; => rn O24 


d likewiſe if the Bill of Review be brought 
to reverſe a Decree upon new Matter, as upon a Deed 
diſcovered by the Plaintiff ſince the former Decree, 
in ſuch Caſe the Plaintiff in the Bill of Review muſt 
have the Leave of the Court for filing ſuch Bill 


though there is no Need of Leave if” the Bill of 


Review be brought to reverſe a Decree Upon Er. 
ror appearing on the Face 423 but in the 
preſent Caſe the Plaintiff having depolited the 501, 
and annexed | an Afﬀidavit to the Bill, that the 
Deed on which the Bill of Review was founded did 
firſt come to the Plaintiff's Knowledge after the ; 


nouncing the Decree, the Court 2 the Bill cf 


Review the Plaintiff's paying the Coſts of the 
Defendants Motion which was to diſmiſs the Bill 


for that it was filed without the Leave of the 


; 


Kord Chan- 
cellor King. | 
Governors "HI 8 Came up 


Races 


rn 


ace, & n chatituble Ules, where the Go- 
— of vernors of the Free- School of St. Olaves in Southwark 
Corruption, joined in making a long Leaſe for Years of fix Houſes 


yet if ex- 


tremely neg- belonging to the School at F J. per Aunum ee 


ligent, to 
1 the Houſes were worth 50 l. per Aunum. 


5 7 
1 Yo PIs * 1 


The Lords Commiſſioners decreed the Aſſignee 4 . 


5 Leaſe to ſurrender it back, and ordered the 1 5 


eee 


ne the nag en don he AR 


ak now Lord Chancellor Kite rms th Do 
cree as to the Surrendring the Leaſe z but mitr 
. 4 the Coſts. 


2 


OY JI. 


by reducing them to 50 L. ſaying 
chere was no Reaſon that the Charity ſhould pay ile 
Colts; - on the other Hand it was plas that the Ow 


— * n 1 


1 
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n ths Lak who was to avs the Benefit of iis 
Breach of Truſt, ſhould pay Coſts; and as to the Go- 
vernors, though they were to gain nothing by this and 
were not guilty of any Corruption, yet Sed had been 


extremely negligent in their Truſt, for wh n "gy 
ought to be puniſhed with ſome Coſts. 55 


Bidulph verſus bia. . | Cale 76. 


ADT Bidulph as Deviſee of Lands: of Fabetitanc By De 
under Sir —— Bidulph, brought a Bill in Equity an Heir to 
againſt the Heir to te the Evidence of the Vill, the 
Will; the Defendant the Heir anſwered, and put the Heir ef- 
Plaintiff to prove the Will, who examined Witneſſes eg mr 
for that Purpoſe, and the Heir on his Part - 2 — 
amined one of the Witneſſes to diſprove the Will. Me 56. 


Roht, yet the Heir mae e teas him on e ei, i he examines 
Waal of his own. "*1 


And now the Heir the Defendant 3 for his 

| Colts, in regard the Plaintiff the Deviſee had made 
the like Motion, and a Day being given to ſhew'Cauſe 

why the Plaintiff ſhould not pay Coſts, Mr. Mea&urged 

that the Defendant the Heir ſhould not have Colts, - 

becauſe he had put the Deviſee to ſome Coſts extraol- 

dinary by croſs-examining the Witneſs, and then there 


_ be no Realon' that the Dae Ha "OY your — 
* «Bj 1 


Lord Chancellor. This is the Caſe of at Help dilin⸗ 
berited, and it is unreaſonable that he ſhould be at 
my Chan ge for the eſtabliſhing of that Will which is 
to his own Prejudice; on the * Hand it is for the 
Advantage and Bei of the Deviſee to prove and 


perpetuate the Teſtimony of this Will; but though the 
Vol. II. ide 1 BY : 4 41 ane 
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Caſe 77. 


RIES \ Bill was FOR bet to et aſide 4 will e 6 
{wer and de- © X perſonal Eſtate only, and to ſtay the Probate there 


Heir be at Liberty to ask Queſtions of the Plain, 
Witneſſes, it may be reaſonable he ſhould not kan 
Cat's where he examines Witneſſes of bis OWN. . 


Memorandum, That i in the Caſe of. ng all and, Brown 1 
whey there was a Motion of the like Nature, and 
not long after the Caſe above reported, 'it was obje 
ed that the Heir would not releaſe his Right to the 
Premiſſes; to which it was anſwered by the Court that 

this was not material, for that ſtill the Deviſee had the 
Fruit of bis Suit and the Benefit of perpetuating} the 
Teſtimony of his Witneſſes; and that * the 
Heir mould have his Coſts, notwithſtanding. his having 3 
croſs- examined the Plaintiff's Witneſſes, and that it was 
reaſonable the Heir ſhould have ſuch Power of crol- | 
examining, otherwiſe the Plaintiff would be, * m 
to prove what he pleaſed. 1 5 


7 * 3 "If z 1 R 4 


Lars Ch  Stephenton verſus Gardiner U at. 
cellor King. 


Defendant 


17 4 


mur, but of, ſetting forth that the Will Was — by Fraud, by 


not to de- 


mur alone. miſrepreſenting the Plaintiffs who were the Half Bro- 
The Defen- thers and Sifters of the Teſtatrix, and alledging: that 


dant demurs, | 

and anſwers the Will was falſly read to her, and ſetting forth di | 

nn. vers Inſtances of Fraud on the Part of the Delos 
bination or 1N procuring ms Wk 7 MRS | 
ſome ſuch | 

wg. ed, ; Demurrer ſe aſide, ; 
1 N 
The Deſchdants 3 of * were | Bec |] 


tors) had an Order to plead, anſwer and demur, but 
not to demur alone, and as to that Part of the B 
which ſought to ſer aſide the Will and to ſtay the Pro 
bate, they demurred to the Juriſdiction, forafmuch 2 
upon the Face of the Bill. it appeared that the Plan- 


2 tiff 
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Court had the proper 2 0 of Wills relating to 
perſonal Eſtates, Docs determine Fraud concerning 


the plaintiffs were the Half Brothers ian r of 
Teſtatrix, and denn Combination. #,* i 


* 
Doc LT; nr tt * 


Aſter which, Motions wide ls ga the _ . 
Commiſſioners and Lord Chancellor King for. an In- 
junction, for that the Demurrer coul the Fraud, 
and Fraud Was «cog 112 le in Equity y a8 MLA in the . 
e e | 


18 


Or contra: E v7 The Spiel _ lis 


ing this Fraud, and if the Will was falſly 


Run a vom een 

71 RY 76112 5 16 ON aas u 
had not complied with the Order, for che ought not 
to have demutred alone, andi this in Effect was de- 
murring alone; for denynrig eee nothing; 
and ſaying thi, they did not know the Plaintiffs were 
Half Brother and hy yt 18. wee n in av a 


0 Anſwer. 10 Wie rc 


\ F 


vas diſcharged, as not complying with the Order of 
oy "yp Winger a A eee e Fl 2001 


4 Fg # 79 - 4 \ 5 
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them; and for Anſwer {aid that they did not know 


ws 3 it hon moved, that the Defendants 


Wherefore for this: hear F japan Gs 1 7 


1 
9 —— 
Wo 
* : 
* 
7 . 
\. 


tiffs were e to ſue "= in regard the Sir TFY 


JurildiGion f (a). Hee the 

4 Fraud relating to 4 Will of perſonal. Eſtate, anth Plone s 
can examine the Parties by Way of Allegation touch 3a, Vol. 
read to : the . will 
Teltatrix then it. * not her Will. 80 deny che Im {eng 


— 970 This) © i} Io . UNC aA & i G. its; +3} 20] 1 Bil | 
Fon L brought to 
for Fraud. 
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Ciers. Shepherd verſus Beecher. 


Lord Chan- 
cellor King. n %, eee e eee TU 7 een, 
Bading di. Tu Plaintiff placed his Son an Apprentice for 
Son Appren- | ſeven Years with the Defendant who was a Mer. 
Bon er chant at Briſtol, and was bound in a Bond of 1000 |, 
1000 “ for Penalty for his Son's Fidelity. xy. 

his Son's Fi. hed iris a Os fe 
delity, the Son imbezils 2001, which the Father pays, but defires the Maſter not to truſt his 
Son any more with the Caſh, the Maſter does truſt the Apprentice again with the Caſh, and is 
negligent in calling him to Account, the Son imbezils 1000 J. more; the Father is fable, but 
not to anſwer more in the whole than 1000 J. including the firſt A 


Fl 5 5 4 


I.)he Son was bound an Apprentice in 1712. and in 
1715. imbeziled 203 L of the Maſter's Caſh,” of which 
the Maſter gave Notice to the Plaintiff the Father de 
manding the Money, and the Father paid this 203 
to the Defendant the Maſter, but at the ſame Time 
ſent him a Letter, deſiring, that ſince the Apprentice 
had been fo ill a Manager of the Caſh, he (the Ma- 
ſter) would not for the future truſt the Apprentice 
with any Caſh, at leaſt that he would do it ver) 


— 


ſparingl). ; 
paring Yo 9 * 7 , 3. > @ ** 44 7 KA 
Ty, 11 | . 


However, the Maſter having no other Apprentice, 

and being a great Dealer in the receiving and returning 
of Money, {till continued to intruſt the Plaintiff's Son 
with the receiving of his Caſh; and about a Tear after 
called upon the Apprentice for his Accounts, when the 
Apprentice in ſtating the Account appeared to be in- 
debted upon the Ballance 3 00 J. but ſaid he had Bills 
ſufficient to anſwer this, tho he did not produce them, 
nor did the Maſter make up the Account with the Ap 
prentice, until near two Years after the Expiration 

the Apprenticeſhip, and during that Time got the Ap 
prentice to ſign a Memorandum, whereby he acknov* 
ledged he had imbeziled 2750 L of the Maſter's Call. 


: . 1 hs 


„ 5 . 1 27S * = p — — " < a — „* » f * 
* - * q 4 Land * , OT * * 4 : 39 xx * * 
— N . 
- #w + * 
1 8 \ . , 
e * 1 1 r 
—— 
* pf C 0 R = TY * p , Wen Nannen * 4 "Wy 
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be Apprenticeſhip expired the 1 2th of February 


1719. and the Memorandum ſigned by the Apprentice 
confeſſing the laſt Imbezilment was dated 24 Feb, 1719. 
but the Apprentice {till continued with the Maſter, and: 
| the Maſter gave no Notice of this Imbezilment until 
about the Middle of uh 1721. and the Defendant the 
Maſter putting this 1000 l. Bond in Suit againſt the. 
Father, the latter brought his Bill in Equity to be re · 
| lieved againſt the Bond. Gear TERS thts © os 
Objected for the Plaintiff, Here has been an appa · 
rent and groſs Neglect in the Maſter, - who, after he 
had diſcovered the Diſhoneſty of the Apprentice, and 
after the Father had ſatisfied him for the firſt Im- 
bezilment, being 203 J. after the Father had ſent a 
Letter of Caution to the Maſter, defiring for the fu- 
ture that he would not truſt thè Apprentice with the 
Caſh, and when the - Maſter had in the Year 1716. 
300 J. ſtill continued to intruſt him to receive the 
Calh, and had been ſo very remiſs, as not to make 
up his Account, until after the End of the Ap- 
pren ticeſhip, or to make any Demand againſt: the Fa- 
ther until near two Years after that; whereas had 
the Maſter given earlier Notice, the Father might have 
called Home his Son and prevented any further Im- 
bezilment 3 wherefore | the latter Imbezilment being 
occaſioned by the Maſter's Neglect, he ought to be the 
dufferer thereby; at leaſt, if the Father was to pay 
for this latter Imbezilment, ſtill the Bond being but in 
1000 J. Penalty, and the Father having paid 203 l. 
before, he ought not to do more than make up the 
whole 1000 J. e 2 NT 


„ 
for his Son's Fidelity, tho' there was -an Imbezilment, 
Vol. II. 4 E : ang 
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my tho' the Father I this Tatts to the Maſter * 
firing him not to truſt the Son with receiving Cafh any 
longer, yet the Father continued bound, and ought not 
to have ſatisfied himſelf with ſending the Letter and 
taking no further Care of the Matter, but ſhould have 


| endeavoured to have made ſome End with the Maſter, | 

| . and to have pot up the Bond; wherefore he muſt con. 

| tinue liable to anſwer ſome Imbezilments, unleſs ther 
ſhould . Fraud in che Maſte. 


1 


| But at the laue Time the Father having 1 gion his 
| I Bond of 1000 l. Penalty, ſeems to ſhew his Intention 
N and Agreement to be, that the utmoſt Extent of 
1 what he was to anſwer, was but 1000 J. and having | 
paid 203 J. before, he ought only to pay ſo much 
more as Will make up the whole 1000 l. fo that the 
203 J. ſnall be taken as Part, otherwiſe it might be 
hard; as ſuppoſing the former Imbezilment had been 
900 J. and had been paid by the Father, in ſuch Cal; 
the Father, inſtead of an{wering _ 1000 2 
have been liable for 1900 N 2 5 1554 


K 


To whith it Was e has the Bond being for- 
feited at Law, the Maſter could there recover the 
whole 1 000 J. and ſinee the ſame would be irecovere 
at Law, if the Maſter had really had ſo much ef his 

Caſh imbeziled by the Son, it le reaſonable that the 


» TEL * 8 1 nil _ - * i v 1 : 
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Rn be taken as Part of the 1000 1 . 
1 


0 Son's! Father who was bound in ur Bond TA. 175 | 
| | the whole 1 1000 J. & 

1 But per Loss Gelbe: The Feber rien to bar 
i h | intended not to make himſelf liable beyond the 1000 | 
1 and conſidering the Circumſtances of the groſs !Neglett 
| | of the Maſter in this Caſe, and that he thereby es 
5 partly the Occaſion of this Loſs, it is reaſonable tht 
| the 203 J. paid by the Father for the Son's'Imbezilment 


De il erm. F. 7 — 1 22. 


** i 
” 1 22 — hs. he * * Y ” 


Let the Parties 90 . FO Maſter, * let * Fa. 

ther pay to the Maſter what he proves to have been im- 

bezilled by the Son during the Apprenticeſhip, not ex- 

ceeding the 1000 l. penalty of the Bond, but the 203 J. 

2 paid is to be taken as Part of chat 3088 ſo 
that now the Father at moſt is to pay 7.95 Land this 

being on a Rehearing from a Dectee by his (a) Ho- («) 28 July 
vour the Maſter of the Rolls, ſitting in Court for Lord 
Chancellor Macclesfield, who ordered that the Father 
ſhould pay the whole 10001. if Yo much ſtould prove 

to be imbezilled, without any Abatement for the 203 l. 

before paid on Account of the former Imbezilment, 

let the 10 J. Depoſit be divided, the Fin — 
prenailegit but in Part 3 * : 


Coppin verſus Canin. 1 ru e 79 


F Rancis ape the: vnpee Brother of th Dela A younger 
© Joby Coppin, having been unſucce Bae 
mer Pat a his Life and contrattec — tub and ving con- 
 faled in the World, and compounded hisDebrs at 10 f. r en 
in the Pound, by the Aſſiſtamce of his elder Brother E i of hi 
the Defendant John Coppin, at length got an Intereſt in . re 
the Eaſt India Company, who imployed him a8 one of den mh 
their Super percargoes to. Perſia, where having gained a very * 


Eſtate with 
conſiderable perſonal Bflate, he wrote to tis elder Bro- Se. Lo: 


.” Gl Of DO. Sn 


5 teſted onl 
y two Witneſſes; 3 afterwards the Teſtator dies without Iſſue, leaving his elder Brother Ex- 


titled again to the Land 2 Heir, 


Id, which the Heßolkgt! bs « elder Bic 
poſed to ſell him an Eftate of his own at E 
Bucks for 4000 J. and the id Francis. 5 
upon the Premilſes as at He hin 17.11 


her 125 


cies, but the 
ther to find out a Purchaſe for him. Di - Willis at- - 


ecutor and Heir: The e the bangs . aer geb tho in- 
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48000 l. Purchaſe · Money 
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old — . | Caboquene 1 Letters Was s acted i | 
rv ws; Xa 195 | 


Afcerwarts Francis Coppin idle his will ; wha h 4 
pave ſeveral conſiderable Legacies, and chen came 'the | 
following Words, viz. © Mbatſoerer ſnall remain in 
Money, Lands and Goods, I give the fame to my 
„ Brother John Coppin, Who 3 is to pay What I | 

„ owe to my Creditors at Aleppo, who have been ſo 

5 = in] as to compound my Debts with me at" 10 

„ in the Pound, and they to be paid 18 . 

0 « eſt”. After which' he made the ad Defendant 

Coppin his Executor and k 
the Will had but two Witneſſes, and: was "wade . 1 
yond Sea in the ſaid Francis | Cops om 
e, + -: +: 


The Purchiſe' "IE agreed upon was in the Lie 
time of the Teſtator Francis e and che Defen» | 
dat Joby Coppin the Vendor gave 4 Receipt 1 
— 24 Back he Pur 

chaſe-Deed; but he {wore that at that Time nod In) 
Time afterwards he received no Part of the Purdiale 
Money, other than ſuch Sum as appeared on the Ae 
count ſet forth by him; and this: {ſeemed admitted by 
the Letter of the Teſtator Francis Coppin, who died be- 

| yond. Sea in his Return from Perfia without Wiſe or 
Iſſue, and leaving the Defendant "uw ts: his ſo 


| Brother and Heir. d 


And: now s three Bills were re brought; 3 one by the Le 
gatees for the Recovery of their Legacies, 70 which 
the Executor the Defendant John had paid about 4 
Moiety) the ſaid Legatees ſupgeſting, that this FPur- 

chaſe was made by the Defendant John Coppin for bs 
Brother, in which the Defendant (as was ce f 


acted both as Vendor and Vendee, and the Deeds of 
I 4 1 Purchaſe 


Po * * 


* , 


- —_— 1 K 
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Purchaſe wk edn in this Hands to the - Tims of . 
the ſaid Teſtator's cs was a ene een 


againſt the . 3 I bs 5 85 


” 
DM a 5 1 FJ - ; < 2 9 / 
1 8 . l 


elite 1 upon a «Digg Ane their L Deniatds. "2 
originally Debts, and what the Teſtator thought in his 


— i 


Conſcience he was ftill obliged to pay, they conti | . 
to be Debts in a comſciencious View, tho in IW, ” 
releaſed, and therefore were ſuperior in their Nature | 
to Legacies, for which Reaſon they p_ tha 
might have the Preference in N nſiſt 
So was not material that theſe Debts were in Law po 
kaſed, if the Teſtator thought them Debts in Co - 
ſcience, and would not take the Advantage: of chene. 
leaſe made to him e e which be us 
doe . | (1; 387g 14 . | 
Ore) 26rd... 6 
The mund Bill o was tink by Jos Coppin the Heir 
and Executor, alledging that he 520 paid the Legatees 
more than the Aſlets would extend to pay, merely 
upon a Mifrepreſentation of the Value ef the Teta. 
Þ perſonal Eſtate, which had ſuſſered unexpected 
Loſſes, and therefore inſiſting, that if he, through In- 
portunity or Kindneſs to ſeveral of the./Legatees: that e 
were his Relations, had made Payment of Legacies 
beyond the e ſuch Dye pn ſhould be re- 
fandel. . 55 A rt cl 
| She] . Actt gc 100 10 * tha? e 
As to ih Git Point (which was the chief and of Will made 
the greateſt Value) 1 it was ur ged, that admit ng the 9 44 
Words in che Will e Run in bo bare (been ae. 
ſuffcient to charge the Land with the Legacies; mak b 
yet there being but two Witneſſes thereto, the Wi 
4 to the Land muſt be void, and * Mbh 
ference that the Will was made beyond Sea, the 
lame being of Lands in England, which if they * 
Vol. II. GE 4 F 


+ 
Py. 5 


T? * 


r — 
— — __ 


- =_ W PBT UNS eg r 4 
8 = _ — — —üU—äũẽ — —— > _ — 


— II CITIES 


** — 
— 


: _ 2 „ : 1 — 5 — Pee 
= n p A — a — 
: F co * — - 8 ——ů— 
1 q 2 ** £ = b — — — —— 
- G Legs K = 5 — — ———— — 
- — — — I = = 4 - - * a — — 
= = : b 8 by 7 Þ ones Ss — — * 2 — Dp — 2 * — — GEIIT ——— — Wa rr I 5 a 2 2 
- - * 1 ">" a » "_ — oy * . — 2 : : A ET * — < = : —E, Dee — r ** 2 — 17 — , ; , — 
* ; a . E 1 p 4 2 8 — r X 2, x — N 1 — LN — — ES _— — 5 — — — T — * — p w - * - — — — proſe „ — — - . — 
= oc ikoec7 E — — EX S EG oben Eo me nee Ae og DEL Bb i ig —Aa.æ.æỹæỹÆÿ ET ͤͤ ö 2 ——— SS — — —— = — — . — — - . Z = = | 3 2 z 4 : _—_— —— q 
_ = * — — — = — 2 — 88 — * Þ o ws So > - — _ —— - 4 A — — 8 — CET 2 A 
— — I vl = 2 2 . 1 ä - "Se — 2 n 1 ym. AS 2 - 4 
_ 5 « - ” = hk lh 8 2 r — — — cn tr . B ae yr ele en IT . — 
„„er —— — 7 * - 2 TIF _— n 1 = pm —— — A — — — —̃ r yo ogy 2 — = 2 — 8 Ir = —_— 2 . 2 . . * : —_ . K 
: 7 — — — >. . PII 6 - pars — A 4 2 2 * — _= . oF > 5 — — . = == O > . ra — . 22 ay 
- 4 <4 — - N PS 
_ - — — = ——— "Nu . < Hoc & _— 
— k — g — - rods m——_— : — . : — — 8 
. — 29 ONE" ery __ : -_ 2 Y ＋ 4 
— * 1 
. > : 


„ 
P 


r 


n 


— —— — EET 
— 8 
PP 2 ³˙ . CP ̃ĩ⁵ͤ 7 n/a” 
— 1 


88 N 1 
: 1 b. | l 
* * SN * WV 9 * A * 288 8 
7 * N = ok. ' * R 
„ 
— * Fla f n 1 


5 Term. * Thom: . 


Will . paſs by lach a Will, and ſo G 
L and atteſted, as the Laws of England require, 
eſpecially it being by an Engliſhman born in England, 


who muſt be preſumed to know the Laws of his own 
Country, or if he did not, {gnorantia furis 
that as to the Purchaſe, it appeared 
betwixt the Teftator Frantis Coppin - 
Coppin, that it was a compleat c one; that 
Propoſal came from the Teſtator Francis Coppin that | 
the Time from which the Purchaſer was to receive the 
Rents, and the Sum to be paid were both ſettled; and 
the Purchaſe fully agreed bs and accepted by the Te» 
ſtator Francis; that the Tenants. had Notice of their 
having a new Landlord, that the Defendant ulm | 
Pin being applied to by others to ſell the Eſtate to them, | 
had refuſed, declaring he had fold it to another, nd 
though the Defendant John Coppin did continue! 25 
this dale to receive the Rents as "fe yet that | 
peared by one of Francis Coppin the Teſtator s — 
have been done at the Requeſt of the ſaid .- 
the Teſtator, who deſired the Defendant to continue 
the 3 of this Eftate as —— _ wil 


W e * and 28 to 4 Receipt indeed ke 
the Purchaſe-Money (and upon which Lord Gunar 
laid ſome Strels): thi was repreſented to be a hard Cale, 
where the Defendant was taking Advantage uf the 
Will not being executed according to the Statute by 
three Witneſſes ; that as the Deeds of Purchaſe were 
all along in his Power and Cuſtody, and produeel 
buy the Defendant himſelf, it was hoped the 
would preſume that all the Purchaſe-Money\ bad 
been paid t to the ſaid Defendant's awh Be 
etipt, and the rather for that the Defendant had er- 
-N * eee to wow that at _ n — 


* 


4 N . 


— —ũä— eb "7 — 


pay” Recaijends Adimoy' v was RT 2 — 

this {ll the harder was, that thi Defendant the elder 
28 Heir to! his Brother, ae” though he had the; 2 
yet he alſo claitned to be paid for it by the Teſtator, 
and conſequently damanded ſo much of che Purchaſe 
wes prayoaroat ee WY 


But at Tang it appearing. ye: PV Teſtator und Receipt in 
pins own Letters, as well as by the poſitive Oath dre) ina 


| by the Sell 
of the Defendant "Joby Coppin, that the Purchaſe-Mo- fe ts Pur- 
ney was not 


„and there being no Pretence of any ney, if . 
Proof of Payment when the Deeds were executed or Momy be 
at any Time before, and the Defendant offering — 
mit this to any Examination, Lord Chancullor palled DE —_ 
this, Point, ſaying chat ſince the Law gave the Deſen - 
dat this Land by Deſcent as the Teftator's Heir at 
Law, the Court could not take it from him, nor ſub- 
ed the Land to any other Cha rges than thoſe which 
the Teſtaror by his Will had cdl char 2 
and which in e the W 
telted but by ene 2: $19.7 
io $0405 5 161 
That n lat — Diff wins: 125 
this Caſe Was, A happened. to be one and the mu i | 
lame Perſon both "Hei! Executor of the Te- the ne 
kor and likewiſe Vendor of the Land; but this uses 
mult be conſidered in the ſame Light as rrp 
ſeveral Perſons, (a) & eum alto jura'in una perſona cOnemr', (a) 1 Vol. 
um of ac f An in diverſe,” and then taking it that 463. 
they had been ſeveral, one the Heir, the other Execu- 
tor, and the Defends . third Ferſon, nei- 
| ther 
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merly com- 


pounded their G88 this bt a Legacy and not to be EY 


(a) Ante 


Attorney Ge- 


neral yerſus 
Robins, 25, 
& 1 Vol, 
Maſters ver- 
ſus Maſters, 
422, 


. Executor 
pays beyond 
Aﬀets, he 
cannot make 
the Legatees 
refund, 


made, and there being mul R 


but it would be dangerous to make a C 
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dick Main nor Buccudiny but Vendor, the Perſon who Was 

Heir would have a plain Title to the Land Purchaſed, 

the Perſon that was Executor muſt out of the Te- 

ſlator's perſonal Aſſets. have paid the Reſidue of the 
Purchaſe · money to the Defendant Fobn Coppin the Ven 

dor, who would have as plain a; Title to receive it; 

under theſe Circumſtances: every Thing. had been 10 

plain as to have admitted of. no Diſpute, and in 

Juſtice and Reaſon, it ought to make no Difference, 
(the Facts being clear) e. the ſame perſon happens 

to be the N wi and erwar- the Heir and Exe 

cor of the Vendee. 7 755 8 = 
One by As to the Comp; OM the Court « thoughs that the | 
ill gives 
beam Le compounding Creditors having, once releaſed their Debts, ; 

— nag "- which were thereby become extinct, they were gut of 

ſuch of his the Caſe as Creditors, and muſt now claim as voluntary 

8 Legatees, and could have no other Title dan to " | 
de had for- cies in ſuch Manner as given by the Will. ; 


That the Teſtator might ay and by. exp! Mas 
n given them the Preference, ii he had r 


yond the Words of the Will, that being to male 2 
new Will for the Teſtator; that if one gives n Leg 
cy to (a) a Charity, it is not to be preferred to other 
Legacies, unleſs expreſly! 10 directed ons the * ein | 
on n r 
As to the laſt Point, 5 The L * dane" Jh dy 
pins croſs Bill, by which he prayed to be repaid the 
Legacies which through Miſrepreſentatiom he had pa, 
his Lordſhip took tons that. — not — 
have been any Fraud or. Miſrepreſentation made Lſe 
of by the Legatees to whom theſe DE had been 


(a : F 
\ 4 1 9 > 
* 7 * y 
— a . * ” A 
| + 
\ * ” 


* n " A _— 


OO VS I TITTY n 


De Term. ” , N 


that the Defendant John Coppin the Rzocure was cog⸗ 
nizant of and informed concerning the Teſtators Cir- 
cumſtances, than the Legatees, therefore he would or- 
der no Refunding, and it e a hard N er N 


No Coſts on cither Side. 


Oe "Caſe 80. 

7 urner verſus Tu urner. 1 e 

1 n cellur King. 

A Infant lis Sy W. Cuſtom of Gavelkigd was one An — 


of three Coheirs of a real Eſtate, by his Prochein 1 
Amy brought his Bill to eſtabliſh a Will whereby that Bil and 
Eſtate was pretended t to be deviſed to him only. kater he 


comes of 


Age, and the Bill is diſmiſſed, The agen law ry c. joy ant whe * 


over un the W . 


The Court directed an "1h 1 which v Was found af- 
terwards againſt the . | 
The Prochein 1 died before the Colts wind 1 
the Infant came of Age, but never afterwards proceed- | 
ed one Step; and the Cauſe being now ſet down purely 8 
upon the Coſts reſerved, it was objected by Mr, Talbot, 
that where an Infant ſues by Prochein Amy, it is the 
 Frochein Amy only who is to pay the Coſts, for any 8 
one may sf a Bill in the Infant's Name, and . 
be an inſolvent Amy, the Defendant may apply to the 
Court in order to have à ſolvent Prochein Amy named, 
vhich if the Defendant does not do, it is his own Fault, 
and it would be a Hardſhip upon the Infant who is not 
ſuppoſed to be capable of judging of the Right, Pro- 
priety or Juſtice of a Suit, to be ſubject to the Coſts of 
t, or to be put to his Remedy over againſt his Prochein 
amy ; that it was plain in the preſent Caſe, the Infant 
own Remedy over againſt his Prochein Amy, he 555 
cad, 


Vol. II. | 3 20 G " rs 


that * Bill _ | 


TE . Meteo enodd nts he Ae 7 ES OE — 
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2 4 nn 


Lord Chancellor: At Law the Infant is liable to pay 
the Coſts if the Judgment be againſt him; as if an 


Infant brings an AQion of Battery and has a Verdi 
againſt him, he muſt pay the Coſts ; and if the Com- 
mon Law be ſo, why ſhould it not be ſo in Equity? 
otherwiſe an Infant would be left at Liberty to plague 
Mankind as he thinks fit. 


And the Court being informed by the Regiſter and 


Clerk in Court, that the Courſe was to dilmils the 


Caſe 81. 


Lord Chan- 
cellor King, 


An Execu- 
tor or Ad- 


miniſtrator 


may retain 
out of the 
Aſſets, as 


well for a 


Infant's Bill generally 


miſſion the Defendant had his Election whether he 


e 


H E Plaintiff Was A Bond · Creditor for 1 2 0 9 1 


the Defendant's Teſtator, and brought his Bill 
f be paid out of the perſonal Aſſets of the ſaid Te- 
tor. 55 5 a . „ 4% 


Debt due in Truſt for himſelf as for 2 Debt dus to bimſe lt. 


that ſhe ſurviving the Teſtator her Husband, claimed 


The Cauſe being heard an Account was | decreed, 


and the Maſter to ſtate any Thing ſpecially that ho 


thought fit. 
The Maſter reparted that the Teſtator before Mar 


leave her 100 L at his Death if ſhe ſurvived him, and 


2 to 


Tofant's Bill generally with Caſts, without mentioning 
who ſhould pay them, V. 


His Lordſhip ſaid he would 'diſmiGs this Bill with | 
Colts ; and (as he apprehended) upon a general Dif- 


riage gave a Bond to FS. a Truftee for his Wife to 


} 


ce 


1 
* 


— — - — 


"De Term, 1 Trim N 


m_—_— 


to retain this 100 l. out of the A which creaeld 
a Deficiency to pay the Plaintiff his 120. 


0bj. The Defendant the Executrix cannot retain this 
100 l. the Bond being made to a Truſtee and not to 
the Executrix herſelf, indeed {he might give judgment 
to her Truſtee J. S. on this Bond, but the Executor's 
Right of Retainer is where he cannot ſue, and there- 
fore for Neceſſity ſhall retain; ſo that here the Debts 


are to be paid 1n Average, as has been alten decreed by 
the Maſter of the RO : BUR, 3 


Lord chincolleri 1 is true in | Soifineſs of Law 110 
Executrix in the preſent Caſe cannot retain, the Bond 
not being made to herſelf; but ſince ſhe may pay what 
Bond e pleaſes firſt, and as it would be a vain Thing 
for her to pay the 100 J. to her own Truſtee with the 
one Hand, and take it back from him with the other; 


Therefore this Bond made to ber Truſtee ſhall be 
the ſame in Equity as if made to herſelf. Accordingly 
it was ruled that the Executrix was intitled to this 
100 U by which n 155 5 h, FONG. to the Plaine 


tiff.“ 


ANTS \# + 4 \ 


A eum Was 2 to marry l and af r 
41 terwards during his Life to marry B. and in a 4 Commit 
Cauſe of Jactitation of Marriage i in the Spiritual Court fion of Re. 
in Ireland, the firſt Marriage was affirmed; but on an jerk. a Sen 
"ow: to the Leger in Ireland, the ſame was diſ- 8 
allowed „A de | 
Din and not of Right; ; and if it be, a hard Caſe, the Chancellor will il net = | 


. „ 
> 


* For in Hill verſus ae Trin. Term. 1739. — Chan · 
cellor {cemed not ſatisfied with this Reſolution. 
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allowed, and the ſecond Marriage adjudged good: By 
the ſecond Marriage there was Iſſue, but none by the 
firſt. | 

And now there was a Petition for a Commiſſion of 
Review to reverſe this laſt Sentence of the "Delegates 


Lord Chancellor: A Commiſſion of Review is not © 
Matter of Right, but purely in the Diſcretion of the 
Crown, and there being Iſſue by the laſt Marriage, and 
none by the pretended firſt Marriage, this Commiſſion 
of Review tends to Baſtardize and render «illegitimate 
the innocent Iſſue by the laſt Marriage, which | ought 

not to be favoured, ſo that I am againſt granting this 
Commiſſion of Review, and ſhall adviſe the Crown ac- 


64674 


cas. Lord Coningsby verſus Sir Foſeph Fekyl 
hte Ducly Maſter of the Rollt. 


Chamber, 


| OnaDe- | ORD Coningsby brought a Bill in the Duchy Cham. 
Bill, ir the 1 ber verſus Sir Joſeph Jekyll, who demurred to the 
Nemurrerbe Bill, and the Demurrer on Argument being allowed, 
Plaintif afterwards on Motion Lord Lechmere then Chancellor 
his Bit, 9, of the Duchy gave Leave to the Plaintiff to amend, 

which the Defendant the Maſter of the Rolls ſtrenuouſly | 
inſiſted to be utterly irregular, and that the Plaintiff ought 
to be put to bring a new Bill, in Regard that by the 
allowing of the Demurrer the Cauſe was out. of Court, 
tho before the Arguing the Demurrer the Plaintiff 
might have amended. * 3-4 83H 


* Agreeable to what was urged by the Maſter of the Rolls, it was 
ſaid by Lord Chancellor Talbot, ꝙ December 1736. verſus Baines, 
that after a Demurrer to the whole Bill allowed, the Bill is regula!) 


out of the Court, and no Inſtance of Leave to amend it. 


De Term. J. Trin. 1725. 


Anonymus. 24 4S 84 
| | | Lord Chan- 
| cellor King. 
R. Owen moved for a Meſſenger upon a x Cepi C \ Where the 
returned, the Proceſs being in London, and . 3 — 
; Rub made by the Sheriffs of London who have the Amerce- 
(a) Amercements, and therefore it being a vain Thing {yr 3 
to amerce, the uſual Motion 1 n ſuch Caſes , eee 
Meſſenger. | WE 7 | to grant a 


Meſſenger to 
bring in the Body on a Cepi Corpus returned ; ou now the Prafiice i is to deny a Meſſenger, 


and order the Sheriff to bring in the Body, elſe the Sheriff to pay the Plaintiff all the Coſts. 


But by Lord Chancellor - The Sheriff having returned 
that he has this Body in his Cuſtody, the beſt Wa 
to move that the Sheriff may bring in the Body, if ch 
if. not done forthwith, I will order the Sheriff to pay 
the Plaintiff all the Coffs; and by introducing” this 
Practice into the Court of — Pleas, T have pre- 
| vented this Dilatory there; wherefore in order to pre- 

vent the like Delay in this Court, take an Order upon 
the Sheriff that he forthwith being in the Body. 


er Þiis * 


. autem 1 "Man cake white Lent Keeper Noth an. that 
the Officers of the Cy, have no Amercements. | ; 


” y — 
14 * . 
» * R 
4 * 
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made Uſe of by the Government, 
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Lord Cban- 


, Pratt verſus ac ſon. 


cellor King. ; TE #4 130 M11. VB! 4 T ROO t he 12.0 of 36! 
nnch he Ab : man» of London with. the Defendant his Wife, 


how Articles were executed by both of them before h. 
Goods and riage, hy Which it was. agreed, that im Conſideratioh af 
has alſo = a. Proviſion made for her by che intended + Husband 
Goſport near the Defendant the Wife ſhould have no Claim out of 


for invalid 


Seamen, extend to what he the ſaid intended Husband ſhould 


ith a vaſt cc r mir fon ns her hui nas ir i ol ne acl i 
ber W- or might leave ber by Will, nor to all Or any of the 


Beds, Sheets, *© Houſehold-Goods, or Utenſils, or Houſhold-Stuff, Vc. 
__ * of him the ſaid Nathanael Fackſon at the Time of his 
and by Mar- * Death, all which ſhe was to receive and enjoy“ 
riage Ar- | Ds. | 
ticles it was agreed, that his Wiſe ſhould on his Death have no Claim upon his perſonal Eftate 
except his Houſhold-Goods and Houſhold-Stuff: "This Exception to extend only to the Goods 
which he had in the Houſe in which he lived, and not to ſuch as were in the Hoſpital and 


= n g 


P . = 99104 pas . 4 "ey" , 


Fackſon the Husband at the ſame Time, beſides the 
Houſe at London wherein he reſided, had an Houſe at 
Goſport near Portſmouth, called Fortune's Hoſpital, which 
was uſed by the Government as an Hoſpital, and Jack! 
provided there a great Number of Beds and Sheets. with 


other Furniture in Proportion for the great Number 0 
I ER 8. | Seamel 


5 — — t—— 
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— 


of the Government were n and taken Care of 
in this Houſe. 


Jackſon 3 died n Illue, and bis wik 
chiming! theſe Bs ig; Oe. if" 


- 4 * 2 + 
: 4 * + , Ly 


The Gelen was, Whether: the Wife w was e to 
theſe Beds, Sheets, Vc. as Houſhold-Goods or Utenſils 
or Houſhold- Stuff within the Intent of the ſaid Articles? 


Againſt this Demand it was as objefted, that as Houſ. 
bold-GoOds intended by theſe Articles muſt be only 


ſuch Houſhold-Goods as the Teftator himſelf uſed, and 
not theſe Beds and Sheets which' were in Nature of a 
Stock in Trade, and uſed at a Place where Mr. Fackſon 
himſelf never lived, but the Furniture was provided and 
the — carried on by Agents and uric only. 


8015 fi 9 


al his Houſhold-Gogdy, the Beds or Pewter in his 8 
would not paſs, tho! in ſome Senſe theſe; were Hot 


Seamen ahs _— Addie; 1 ME who by the Direction 


That 57 an . or here aaonid dente 


* "I. * e * 


told Goods, but here only ſuch Goods! would: paſs as "2 


were generally made Uſe of as Houltol-Goo in bi | 


own Houle, and nor 60 wry in Trade. 


Tod dan Where, che Mear 


i 


from thence, which creates the utmoſt Uncertainty, and 


0 1 N | 
ning 18. nende — in 
ſafeſt Way is to follow the Letter, and not to wander 0 


gives a Latitude for the Court to make Conſtructions | 8 


never perhaps intended to be made by the Parties. 


The Goods in 


properly Houſhold-Goods ; the Husband was, a. well 
Owner of theſe Goods as of the Goods in his on 


Houſe; and there being nothing in the Deeds. which, 
confines the Houſhold-Goods, that were to paſs; ta 


thole 


Queſtion being Beds and: Sheets are 


<p 4 
* ” wv ® * 
r N* * * 
ST 
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an Agree- Stock, and ſet forth that rs. Defendant Nettervil 
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FRY in his own Houſe, 19 therefote: hav no Warns 


to conſtrue them in that Senſmme. 


r 
44 8 * CAL 


Then as both the Words and the Letter extend | to 


all Houſhold-Goods, and the Intention not appearing to 
have been otherwiſe, and it being in Favour. of ſo 


near a Relation as a Wife, I will take the Meaning to 
be as large as the Words; ſo let the Wife have the Beds 


Sheets and other” ee uſed 1 in the e r 


3 
"+ $3 ag 


) 1549] 44 21 
But upon a an A ppeal to the Houle of Lon 6% 

4) Feb. ar vs. #7 

Ne Deco de (4) fi. 
f | IS 155 14 1 0 n LY | 
: | 1 | þ 5211 1 * | 
Caſe 86. ' Gol verſus Nane. 

Lird .. e ben e egos 
cellir King. R 


Bill to com- 
pel a Per- 


formance of 


e Bil Was for a ſpecißc Performane 
Agreement for transferring of ſome — 


ment for pretending to be poſſeſſed of a great Qi Quantity of Wh 


transferring 


$0001. rk- Buildings Stock, - and» recommending the ſume to tbe 


wer. Plaintiff as a riſing Stock,” on the 28 Sept. 1724. 


agrerd 


55 per to ſell to the eee 5000 l. Dorl- Buildings Stock at 
fendant de. 7 Il. 5 4. per Cent. being the then Market - Prie, 


murred, but and the Defendant" agreed to transfer it to the 


8 


over- ruled, Plaintiff on the 2 5 th of March next, on the Plaintiff's 
for the Caſe paying the Money, and that the Plaintiff agreed to 


may be at- 


rended with Pay. 7 J. 5 5. per Cent. and to accept the T ransfer, 
_ a and did Weng por * to che en 7 ph 


cumſtances 
as may Earneſt. 4 15 5 $ Jy 7 * 8 TE . 
make it juſt 


to decree a * Performance of the Parties own Aged, or 4 eaſt to pay he Difference | 


Allo that on the ſame 28ch' of S reer f the 
Plaintiff did agree with the Defendant to buy 2 75 


5000 J. Dort- Buildings Stock at 7 L 10 s, 
Premium, and to transfer it to the Plaintiff on the 1 


25th of March next, on the Plaintiff's paying 7 
- 13 | U 2 


L — 


e Yes | 
f 


a on N 


— * 
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_ ow 


* ſame, that the Defendant did agree to make hs 
ſaid Transfer accordingly, and the Plaintiff alſo paid 


Sixpence Earneſt in Part of this Bargain. 


That before the 25th of March then next this 
Tork-Buildings Stock roſe to 20 J. per Cent, ſo that 
the Difference beyond what the Plaintiff was to 
pay for the ſame came to above 1300 l. Where 
| fore the Bill was to compel the Defendant either 
to transfer the Stock to the Plaintiff, or pay the Dif 


ference. 


The Defendant as to ſuch Part of the Bill as 
would compel him to transfer 5000.1. Tori- Buildings 
Stock at 7 J. 5 s. per Cent. according to his Agree- 
ment, demurred, in regard that Part of the Bill con- 
tained no Equity, for that the Plaintiff might bring his 
Adion at Law, and on making proper Proof would re- 
cover his Damages, and with the Money thus reco- 
vered, might himſelf go to Market and buy Stock; 
that one Parcel of Tori- Buildings Stock was as good and 
valuable as another, and not like the Caſe of Articles 
for the Purchaſe of Lands, where one Parcel of Land 
might be more convenient, and conſequently more va- 
luable to the Purchaſer than another, for which was 
cited the Caſe. of (ud and Rutter (a), where it was ſo (e) See this 
decreed by Lord Macclesfield on an Appeal from a De- V 
cree at the Rolls, tho Mr. Talbot ſaid this appeared to $79. + 35 
be a very hard Caſe, where the Stock was riſen: to wr 
quadruple the Value, and even roſe pending the Ap- 
peal, WES A A k e 


Lord Chancellor : I do not know but this Caſe may 
at the Hearing appear to be attended with ſuch Cir- 
cumſtances that may make it juſt to decree. the Defens 
dant either to 9 the Stock according to his expreſs 
Vol. II. | 41 7 Agree- 


GG 
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— 
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. 


Agreement, or at leaſt to pay the Difference; ; e 
J will not allow this Demurrer. 


As to the 110 part 4 the Bill, which ſought to com. 
pel the Defendant to transfer to the Plaintiff 50001, 


Tork-Buildings Stock at 7 I. 10 s. per Cent, the Defendant 


pleaded the Statute of 2 9 Car. 2. cap. 3. ſeft. 17. againſt 
Frauds and Perjuries, whereby (inter al) it is enadeed, 
“ That no Contract for any Goods, Wares or Mer 0 


* chandizes of the Value 2 101, or upwards ſhall 
© be good, unleſs the Buyer accepts of Part of the 


“ Goods, and actually receives the ſame, or gives 


1 ſomething in Earneſt, or unleſs there be ſome Note 


“ in Writing ſigned by the Party; and the Defen- 
dant averred, that he did not accept or receive Six | 
pence or any other Money whatſoever, in Part or a 


Earneſt, and that no Part of the Stock Was * | 
or Note given. 


Whereupon it was analy that the Tork-Buildings and 


other Stocks were within the Words and Meaning of the 


Statute of Frauds, fo as to require either Part of the 


preſly contracts for the Sale of any Goods, or Mer- 


chandizes, and that the Word Goods Was s of A "Rey er · 
tenſive e : | 7 


Thing contracted to be ſold, to be delivered, or a Note 


in Writing, or Ky to be paid as Earneſt; For 


That 1/f, This Clauſe of the Seatute mentioned er 


2 24h, That if one ks Stock ſhould commit Fe 


lony, This without Queſtion would be a Forfeiture of 


his Stock, a Forfeiture to thoſe who. ſhould have 2 


Grant of Bona Felonum, ſo that stock was vun | 
Words Bona Or Goods. 


* f 
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io. 


y * 


zaly, At leaſt it was within the Word — 


for every vendible Thing was Merchandize; now Stock 


was a Thing vendible, and in the Year 1720. was the 
moſt uſual Merchandize which People dealt i in. 


600 It could be 60 Objedtion that at hat Ticia : 
of making the Statute of Frauds there was no ſuch 


| Stock as Tork-Buildings Stock; for ſuppoſe the ſaid Sta- 


tute, inſtead of being made in King Chaples's Time, had 


been enacted in the Reign of Philip and Mary, fince which 


Time Hops came in, and the Bargain had been made 


for Hops to the Amount of _ 10 l. in 
without Writing or Earneft ; ſurel 
been void; belies this was — 


plainly 


Value of 10 J. and to reſtrain ſuch Bargains as were of 


Value, to the Circumſtances either of paying _— 
or * them to A 18 


5thly, It was inſiſted, that Lied « 
mined ſuch a Contract fie Stock to be who th Sta- 
tute of Frauds, and that if it exceeded 104. the ſame 


ought to be in Writing, in regard Stocks are 9 and 
Merchandizes within wor Statute. 


On the other Side 0 was ſaid, Ds whereas . * 


tute enacts, that no Contract Thall be. good for the 


Sale of Goods, Wares and Merchandizes of 10 J. Price, 


ſuch Contract had 


within the 
Meaning and Miſchief of the config which intended 


to prevent raſh and precipitate Bargains for above the 


unleſs Part of the Goods be delivered, or Earneſt paid, yn 


or a Note in Writi 


this ſhewed that ſuch Goods 


vere intended as were capable of an actual Delivery, 
lomething that was corporeal, and not Stock which was 


Killings Stock at that Time. 


ncorporeal, nor was 1 ** wy ſuch Thing as Tri- 


; * * 4 . 5 ; 
# 
1 


Caſe 87. 5 T7 ates 5 verſus Compton. 


e „„ * * 
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OI N 
— 


The Judges Lord cds; This Queſtion was before all the 
8 Judges of England, who were equally divided upon it, 
Queſtion, fix againſt ſix, and therefore it is a Point too dä 


hether a a 


Contract for for me to determine upon a Demurrer. 


Stock be 
within the Statute of Frauds, which mentions Goods, Wares and Merchandizes ſo 28 to re 


quire the Contract to be in Writing, or Earneft-Money to. * 


It is cd e, that * one Wolftenholm was he N 

clared a Bankrupt as having Eaſi- India Stock, this wa 

(a) Vide 13 reverſed by an (a) Act of Parliament, declaring that 
3 z. neither he nor any other Perſon ſhould be liable to 

Bankruptcy, in reſpect of their having Eaſt-India Stock, | 


Bapying and ſo that Stocks or the Dealing in them will not male 


wil e 4 Man liable to Bankruptcy, nor do they ſeem to be 


Bankrupt. 


make one a Wares, Goods or Merchandizes within 1 Intent of 


that Clauſe. 


f But further, this Plea f is not well R "ook 

the Bill ſays, that the Plaintiff did pay 6 d. as Earneſt 
and the Plea only ſays, that the Defendant did not . 
ceive or accept it as Earneſt; now it is not material 

how or in what Manner the Defendant received or ac 
cepted it, but how the other paid it, for quicquid ſof- 
tur ſolvitur ad modum ſolventis, and ſo is Pinnel's Cale, 
5 Rep. 117, Wherefore the A was likewiſe over- 
ruled. 


Lord Chan- 
cellor King. 


One deviſes | | Deviſed vhs * Executors ſhould ell his l in 


that his Ex- 


ecutors Dale, and with the Money ariſing by that Sale and 
1 the oh 10 his Oe oe m ho an 
and leaves {97+ f 
two Execu- 


tors, one whereof "RY mY the other renounces, and Adminiſtration is gram z 85 
brings a Bill againſt the Heir to compel a Sale; Whether the renouncing Executor, in 


this Power of Sale collateral to the Executorſhip was veſted, ought not to be made 2 Party? 
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Annuity of 100 l. per 1 to ) Jane Styles for . Life 
out of which ſhe ſhould alſo maintain her Children, and 
gave 30 l. to each Child to be raiſed out of the ſaid An- 
nuity and the perſonal Eſtate he ſhould die poſſeſſed of, 
and the Overplus of his perſonal Eſtate he gave to 1050 
Styles, and made B. and 3 SEEING 2 ; ; . 8 


x 


The Teſtator died, pod Jane Siles he 2 9 
nuitant died within three Months after him; B. and C. 
the Executors renouncing, Adminiſtration with the Will 
annexed was granted to the Plaintiff Who was alſo the 
Adminiſtrator of Jane Styles, (the intended Annnitant) 

and with the Children of Fane _ this Bill againſt 

the Heir of he to 5 * e in 4 
git of thiſe Lands in Daſs.) y 


PP. . 


For the Defendant it was e Ae Sided 
Parties, in Regard the Executors ought to have been 


made Defendants, for notwithſtanding they had re- 
nounced yet the Power of Sale 3 in them, | and 
Was together collateral to their Executorſhip, | 


But there WIR all} biPower and no Eſtate: deviſed 
to the Executors, this On was overruled, — 


, 


21 FRE 


The Plaintif's Cd u they Hoc g upon hs One deviſes 
Merits, it was contended on Behalf of the Heir, that that bis 


as nothing but a bare Power of Sale was given to the bal ls | 
Executors, ſo ſuch 1 47 was for a particular Purpoſe, Land inveſt GY 
to buy an Annuity for| Fane Styles, and foralmuch as Money in 
that Purpoſe co br * be anſwered, * 151 — 
being dead, there ought not to be any Sale. 


for Jane 
Teſtator dies, and the Annuitant dies three Months after the . e 1 1 Adminiſtra- 


Shin; tbe 
tor of the Annuitant ſhall compel a Sale, and Shall have the Mone and allo 
the Rents and Profits till Sale, 6 nnen, 


Vol. II. ER | 4K | : : That 
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That this was within the Reaſon of the Caſe, where 
one deviſes Lands for the raiſing Portions for Daughter, 
and the Daughters die before they are marriageable, 
the Lands ought not to be ſold, but go to the Heir 
at Law; ſo where Lands are deviſed for Payment 0 
Debts, and the Teſtator himſelf lives to pay his Debts, 
in ſuch Caſe there ſhall be no Sale; that here it wa, 
the ſame as if the intended Annuitant had died in the 
Life of the Teſtator, in which Caſe there ſhould have 


been no Sule, and by ths fame Reaſon there ought u 


vt} 
That neither Jane Styles or her Children would be any | 
Sufferers by this Conſtruction, ſince if there had been 1 
Sale of the Lands, and out of the Money ariſing there. 
by an Annuity had been purehaſed for Fane Styles, the 
ſame had determined by her Death; and the Children 
could be no Sufferers, becauſe they were to have their | 
Maintenance only out of the ſaid'Annuity, which would 
now have been at an End had it been bought. 


That out of à very large Eſtate of the Teffator thi 
Farm in Queſtion, which was not above 201. per 47 
num, was all that was left for the Heir, and if any At 
of Chance or Providence ſhould have thrown any Pi- 
tance upon the Heir, it would be hard for the Count 
do interpoſe to the Prejudice of him who is the Fir 
vourite of all Courts both of Law and Equity.” 


But by Lord Chancellor: The Intention of the Will 
| was to give all away from the Heir, to turn this Land 
in Queſtion into perſonal Eſtate, and this muſt be ts 
ken as it was at the Death of the Teſtator, and ougt 
not to be altered by any ſubſequent Accident. 


41 4 25 8 


2 * | . : es h 
* 8 * Y \ 
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— 


Then it was inſiſted that the Eſtate in Queſtion os 
ſcended to the Heir at Law, for which Bat . 19251 
to have the Rents till the Sale. 


But the Court denied this, it being by the Will 
changed 4 into perſonal Eſtate; and ſaid chat if the Exe- 
cutors had ſold the Land within three Months after 
the Teſtator's Death, and before the Death of Fane 
gyles the intended Annuitant, then (probably) the Ex- 


of Ene Styles ſhould on her Death 2 had the 


Money, or (perhaps) ſhe might in her Life- time have 


come into Equity, and have prayed that at leaſt Part 
of the Money ſhould have been kept for the Children, 
and not inveſted in the Annuity; nor oupht the Delay 
of the Executors in not ſelling the Land in Queſtion 
within the {aid three Months to hurt June Styles the 
intended Annuitant or her Children. So decreed” the 
Land to be fold, and the Money at, by the Sale as 


perſonal Eſtate to be paid to "_ ora ha Paying i ye 
Children's een, Mie . 


But the Heir at Law was ordered ti Coſt, * 4 8 


Lad) e e bee jusiot Caſe 88. 


verſus 920 gy "OY ale, King 
Senior. 


* NF 
4 bt 


HE Plaintiff exhibired og Bil prey the Defen- aper. 
dant, and the Defendant anſwered the Bill, and 0 
the Plaintif moved to refer the Anſwer for eee 
and Impertinence; whereupon the Maſter having been refer it for 
attended by Comiel, and — about to % his . 


port 


. Th? by the Regiſters eee. 8 
ere ſtated, yet it is not — EIgE Rn ys 
Plaintiff to be intitled. | 


anſwered the 
ndal Bill cannot 
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ſtant Practice, not to refer a Bill for. Imperti 


ted to anſwer the Bill, why ſhould he after that procue 


port that the Anſwer was ſcandalous, the D 
got an Order on Petition, to refer the Bill for Scar- 
dal; and upon the Plaintiff's Motion to in SA this 
Order, 


It was objefted that FI it has been ah con- 


after Anſwer, in regard the Defendant by ſubmmit- 
ting to anſwer had waved the Impertinencyy yet a 


to Scandal, the (a) Court it ſelf was concerned to 
Keep its Records clean, and without Dirt or Sm 
appearing thereon, and therefore a Bill for Scandal 


might be referred, not only after Anfwer, but after | 
Hearing, and even by a third Perſon not Party to the | 
Suit, and eſpecially in this Caſe where both the Mat- 
ters alledged for Scandal were relative to the ſame Thing, 


and the Plaintiff om that both the Scans {lin 


be waved. 


Lord G 1 11 hs 1 he Yes * | fo lovg 
a Time to refer a Bill for Scandal after the Defendant 
has anſwered, it is Time now to alter it, as occaſioning 
great Delays ; beſides, in the Reaſon of the Thing it 
ought not to be, for when the Defendant has ſubmit- 


the Bill to be altered, _ ws that Means to be rag 2 
new Bill? 0 EL 


And tho' his Lordſhip 1 to be A ads 4 Jade 
by the Objection, that nk Matters of Scandal were 


relating to Things of the ſame Nature, and ſo pro- 
perly to be ſet one againſt the other, yet he diſcharged 


the Order for ee the Bill for - ne 


(a) For which Reaſon after an Order to refer an 1 Anſwer * Inſuff- 
ciency, tho? it cannot be referred for Impertinence, yet it may for Scan- 


dal, as was determined in the Caſe of Elliſon —. Bargeſss 128 Va. 


1729. by Lord Chancellor King. 
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that 1t - ſhould i obſerved as a Rule for the future not 
to refer a Bill for Scandal after the Defendant had ſub- 
mitted to anſwer it; tho! it was ſaid by Mr. Talbot that 
it was an Argument, the Defendant did not move to 
refer the Bill for Delay, when he firſt anſwered the 
Bill, before he moved to refer 1 it for Scandal. | 


Wee this Alteration of an old Rule of the Court. by 


Colli ns ver ſus Gr 1 2 tf 0 | Cale 89. 


Lord Chan- 


A B. 0 C. were bound windy and % in a 1 45 a 
Bond to J. S. C. dies, J. S. brings a Bill againſt the 


ors in a 


Executors of + for a Diſcovery of his perſonal Eſtate, N — . 
and for an Account thereof, and to be paid out of Aﬀets, everally, 


and one dies, 
the Executors of the — Obligor may be ſued in Equity for the Debt without making 
the ſurviving Obligor a Party. 


The Defendant 3 . PLN ks W : 
that it appeared the Bond was a joint Bond (which was 
a Miſtake, it being joint and leyeral), alſo for that the 
cther Obligors ought to be Parties to the Suit, and to 
the Account that was to be directed of what was due 
upon the Bond; for perhaps the (a) other Obligors 
might have paid. the Whole, or at leaſt Part of the 
Bond, and there ought. to be but one Account taken, 
| otherwiſe there might be a Multiplicity of Nut and the 
Defendant liable to a double Account. Ul 


+, | * 
Lord Chancellor : This appears to have 0 a Bond; . 
3 well ſeveral as joint; oops as the Obligee may ſue it 
ſererally at Law, fo may he alſo in Equity; if it were 
not fo, there would be no Difference in Equity be- 
twirt a joint Bond and one joint and ſeyeral; and 
Vol. II. Ne e ee 
% 2, autem, Whether if che Whole ve Part his beck pale by an 


of the Obligors, the Defendant may not inſiſt on it in his Anſwer, ane ; | 
not be obliged to bring his Bill for that Fn | 


o 
— — — — - w — . — 
Cr Se —.. ee. vel ory. _v . Oo ayes” Ine hat — Jen —— — VER — — —— - 
: mak =_ . * 
— — 3 
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cellor King. 


Truſtee, one or two Lives in Poſſeſſion, and for two or one Lite 


the Eſtate as Marriage coyenants to ſurrender his Copy hold to the 


Executor Life; and likewiſe covenants to purchaſe a reverſionary 


Judgment and has the Money paid him, after which he brings a Bill to have a Conveyance 


if any of the Obligors have paid all or Part, the Obli. 
gor who is ſued, or his Repreſentative, muſt bring , 
| Bill and have it allowed, and it mult alſo lie upon hin 
to compel the other Obligors to contribute towards 
Payment of the Debt; the Creditor lent his M 
upon Terms to have a Security upon which he might 
{ue the Obligors ſeverally if he thought fit, and indeed 
if it were otherwiſe, that which was intended to 
ſtrengthen the Security would tend to hurt it extreme. 
ly, for I might. not be able to find them all out, and 
by the {ame Reaſon that all the other Obligors are to be 
ſued, if any are dead, their Heirs as well as Executor 
are to be made Parties, and then, as it would be diſ. 
ficult to commence the Suit, ſo the Suit when com- 
menced would be ſubject to continual Abatements, 
which would be a great Difficulty on an honeſt Cre 
ditor who has fairly lent his Money. | 


Whereupon the Demurrer was over-ruled with get 
Clearneſs. | | ö 


Caſe 90. | 8 | 85 5 . 
Lard Chan Morecraft verſus Dowding. 


One buys an BY the Cuſtom of the Manor, Copyholds were uſu- 


ee ally granted for three Lives in Poſſeſſion, or for 


who gives a +» 


Bond in in Reverſion, making in all three Lives, and A. being a 


2001, Penal- . "Ov 
5 Copyholder for two Lives of this Manor, upon hi 


ay l Uſe of himſelf for Life, Remainder to his Wite for 


Che a. Eſtate for one Life in the Copyhold, and to ſurrende: 
Truft dies, the ſame to ſuch Uſes as the Husband and Wife, or 


cutor brings the Survivor, or the Executors or Admimiſtrators of the 


Debt on the Survivor ſhould appoint. Ti = 
Bond, and | | The 


recovers | 4 


the Eſtate. Truſtee decreed to convey to the Plaintiff and to account for the Profits, but o 
diſcount and be allowed the 200 J. and Intereſt which he paid. - 


a * 
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The Husband purchaſes a reverſionary Life in the 
Copyhold expectant on the Death of the, two Lives, 
and purchaſes it in the Name of a third Perſon, who 
gives a Bond in 200 J. Penalty to the Husband, to ſur- 
| render the Copyhold upon Requeſt to ſuch Perſon and 
' Uſes, as the Husband and Wife, or the Survivor, or 
the Executors or Adminiſtrators of the Survivor, ſhould 

appoint. e , 5 


bringing an Action upon the Bond againſt the Truſtee, 
recovered Judgment for the 200 l. Penalty, and had the 


againſt the Truſtee, to compel him to ſurrender the 
Copyhold to the Uſe of the Plaintiff, 


in regard the 200 1, the Penalty of the Bond, was as a 


Plaintiff had his Election either to bring his Bill to 
have the Copyhold and a ſpecific Execution of the 
Truſt, or might if he pleaſed ſue the Bond and con- 
tent himſelf with the Penalty; but that there was no 


2001, upon the Bond and the Copyhold too, which 
he was now endeavouring to do. 


le Y Thats. .no Reaſon that the Plain- 
hold likewiſe z but the Defendant being a plain Truſtee, 
has performed the Truſt, muſt account for the Profits 


to the Plaintiff, who has in Equity a ſpecific: Right to 
the Land, but in that Account the 200 l. and Intereſt 


ve an Allowance for the ſame. 
| Bennet 


Money paid him, but yet afterwards brought this Bill 


 Infified for the Defendant, that this Bill did not lie, 


Colour of Reaſon, that the Plaintiff ſhould recover the 


tiff ſhould have the 200 l. on the Bond and the Copy- 


and continuing a Truſtee ſor the Plaintiff, until he 


muſt be deducted, and the Defendant the T ruſtee co 


The Husband and Wife died, and the Adminiſtrator 5 


ſtated Damage for the Breach of Truſt, and that the 


— 


y wy 


| — 
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Caſe 7. Bennet verſus Davis, 
At the Rollt. „ „ | 


— OE De 4 Þ 


4 


One deviſe S. having married his Daughter to one Bennet 2 
ands in 


Fee te h J Tradeſman in London, who was extravagant and in 
8 Debt, the Father makes his Will, and deviſes the Pre. 
Covert for Miſſes in Queſtion (being Lands in Fee) to his Daugh- 
her ſeparate ter (the Wife of Bennet) for her ſeparate and peculiar 


Uſe, ith- | Y \ ; 
out ever hl Uſe, excluſive of her Husband, to hold the ſame to 


ing any her and her Heirs, and that her Husband ſhould not be 


the Husband Tenant by the Curteſy, nor have theſe Lands for his | 
man and be. Life, in caſe he ſurvived his Wife, but that they ſhould 


—— — —— CN ⏑ — —_—_———— — . — 4 é ꝓpÄ——.E-öäᷓ — — — —— 


9 N 
— ern A. 4; 


man and be- Sr : 
e the Wife's Death go to her Heirs. 

ankrupt, | 3 70 
yet the deviſed Premiſſes not ſubject to the Bankruptcy. 


* 


— 


— —— 


Soon after this the Teſtator dies, and Bennet the 
Husband becoming a Bankrupt, the Commiſſioners a 
ſign the Lands in Queſtion (being the Lands thus devi 
ſed) to the Defendant Davis in Truſt for the Creditors; 
and upon Davis's bringing his Ejectment, the Bankrupt's 
Wife by her next Friend prefers her Bill againſt Daw 
the Aſſignee and her Husband, in order to compel them 
to aſſign over this Eſtate to her ſeparate Ule. 


It was objected on Behalf of the Defendant the A. 
ſignee, that he being a Creditor, and having the Lav 
on his Side, it would be hard to take the Benefit of 
the Law from him; and that tho the Teſtator might 
intend theſe Lands for the ſeparate Uſe of the Daugh- 
ter, yet that ſuch his Intention was not executed ac: 
cording to Law; foraſmuch as by Law the Husband di- 
ring the Coverture was intitled to the Wife's Eſtate in 
her Right; and tho' the Teſtator might have deviſed the 
Premiſſes to Truſtees for the ſeparate Uſe of the Witt, 

| yet the Queſtion now was, not upon what he _w 


„„ ew al”: ae 


S . 2 28 


— Qs 


De erm. . Michaelis, N 


1 


have done, but upon Ahe i in Fact he hf Rn __ 


1 mentioned the Caſe of Harvey and Harvey, Vol. I. 12.5; 


where a Man had deviſed Goods of Value to his * | 


ter a Feme Covert for her — Uſe, and; it not 
to to Truſtecs, Lord e 


Rule of Law, and vols wry ' urged, - 


der ſeparate Uſe might be good, becauſe theſe re- 
mained in the Executor until Aſſent, and Equity would 


continue the Executor to ! aſſent; whereby the Inten. 


tion of the Teſtator ſhould be di but would 


of a Deviſe of a Legacy, or of a Term to che Wild for 


not compel the Executor a Truſtee for the Fems Covert; 


whereas in the preſent Caſe, the Deviſe 


the Will only, had an immediate Title'; thereto; the 
Husband muſt 
in her Right, and it would be repugnant to the Law 
to ſay that he ſhould not take the Profits, BL. 
ell J 1 
That here was no Truſt, the 7 eſlator never having 
intended to truſt the Husband, and the Wife could not 


be a Truſtee for herſelf; beſides, the Husbapd could 


| 5 


ing bur one Pen. «1 29 
ne 
which was againſt common Right, on vi; ) to create a ſe» 


parate Property in a Feme Covert ; and I put this Caſe Y 


Suppoſe I ſhould! have a Rent-charge in Fee, * 
my Son had the Land ſubject to the Rent- charge, 
which ſhould amount to near the Value of the Land, 
after which I ſhould deviſe the Rent · charge to my 


Son (who had the Land) and ay by * Will, that the 
Vol. II. TH Rent 


i} 
Lands in Fee to * Wife herſelf; who by Virtue of 


conſequently be intitled to the Profits 


not properly be a Truſtee for the n 17 . be 550 


” * 
b 
, 
— - e 
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| 

i 

1 

| 
= 
| 


to As to the chief Point, the Maſter of the Roll — 


n ſhould not be ſubje& to the Debts of * in 
this' Caſe the Rent would be ſubject to 80 ih 


regard it would be merged, and. 1. 8 


bave _ ng to Truftees, | 


; 
: . A ; 8 13 
| tarts 4 ee 2 


would | 


de Pint's Counſel 
nc: 12 that the Teſtatt 
id be kalle e d. 


5 * er Hay 
hive! read parol E 
did not intend theſe] Lands 


mae * | 
3 "0" 


bl But the Chit * bot ds fuck Reibe to * 
read, it being in the Caſe of a Deviſe of UP won 
1 the Statute muſt be all of it in Haag.. 8 


Werften rt t ur 


it to be a clear Caſe, that it was a Truſt in the Hul 
band, and that there was no Difference, where the 
Truſt was created by the Act of the _— a wank 


by theo e ud blu s 5 Tot I 


If 1 ſhould 45 a my Lands Would be boy 
with Debts or Legacies, my Heir taking ſuch Lands by 
Deſcent would be but a Truſtee, and no Remedy for 
theſe Debts or Legacies but in Equity; ſo in the pri 

cipal Caſe, there being an apparent Intention and er 
_ Declaration that the Wife ſhould enjoy thele 
Lands to her ſeparate Uſe, by that Means the Huben 
who would otherwiſe be intitled to take the Profits in 
his own Right during the Coverture, is now _ 
and made a Truſtee for his Wifſfe. 


And admitting the Husband to be a Truſtee, ther 
che Argument of the Creditors having the Law of ther 
Side was immaterial ; as if the Bankrupt: had been + 
Truſtee for J. S. his Bankruptcy ſhould not in gu 

affect the Truſt-Eſtate; and that in this Caſe, ibo 


4 Milte 
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the Husband - the Bankrupt mine. 7 T 8 g 


Curteſy, yet he ſhould 2 but a Truſtee for the Heirs 
of the Wife. ＋ e 


26, 24-6, eee „ 


Alſo when the Teſtator had a Power to e the 
Premilſes, tg. Truſtchs far the ſeparate Ule of the Wife, 
hid, And 


th Court; in C tion, 


ampliance. with his dedla 
will ſupply the Want of them, and make the Husband 
Truſtee ; and the Defendant the Aſſignee, who claim- 
ing under the Husband can have no better Right than 
the Husband, muſt join in a Conveyance for the ſepa- 
rate Uſe of the Wife. 


* 
* 


<a . . 3 „ © 44 


Wha ch was decreed accordingly. 2 „ 
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. e ⅛ . ow pg PP ˙ —Ã]˙«NMͤ 2 ̃ mo ets thee oe uo oo on 


1 
il 
ne 
.. 

| 
| 
| 


One deviſes 
Lands to X 
Truſtees in 


9 : 
0 f " 
inn SLIM? 
EF , 


. © HI 
> 8 4 
x LS 


Caſe 92. 


. 

i « #6 + 
* 
#3 


cellor King. 


a Truſtees (his Wife and Son-in-law) and their Heirs in 


Profits until Truſt to apply the Rents and Profits thereof unti 


Sale, for the 


Benefit of all Sale, for the Benefit of all his Children, A. B. C. and 


hisfour-ail- D. and the Survivors and Survivor of them equally 


| Survivors Part and Share alike, and on further Truſt, that as 
of them . ſoon as the Truſtees ſhould ſee neceſſary for the Be- 


qually, nnd nefit of the Children, they ſhould ſell the Premilles, 
Truſt, dat and apply the Monies for the Benefit of his Children 


a: ſoon 2 Part and Part alike, the Shares of the Sons to be paid 


ſhall ſee ne- at twenty-one, and thoſe of the Daughters at twenty: 


ceſſary for * 
ce net One or Marriage. | 


of the Children, they ſhould ſell the Premiſſes and apply the Money for the Benefit of his fou 
Children equally, to be paid at twenty-one or Marriage ; A. the eldeſt 
tained twenty-one, and married and died without Thc Inteftate, leaving a Wie. 


the Land being in all Events deviſed to be fold, tho? the Time for Sale was left to the Exe- 


cutors, was perſonal Eftate, and A. s Widow muſt have a Moiety of A. 8 Share, and the 
Profits of the Land until Sale muſt go as the Money ariſing upon Sale would. 


A. the eldeſt Son attained his Age of ewenty-one and 


died without Iſſue and Inteſtate, leaving a Wife, upon 
4 — which 


* 4 : 
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nen NI 
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. F F ; | + 1 4 15 Eds ess Lott it | 
Lord Chan Doughty verſus Bull. * 


Obert Dowghty the Plaintiff's Father being ſeiſol in 
Fee of Lands in Lincolnſbire, deviſed the ſame to 


of the four Children at- | 


be Term T Hill DC. 


— — 


which the Plaintiff B. as Heir brobhatt a Bill wk the 


the deceaſed Brother's Share of the Fee-{imple and In- 


beritance of theſe Lands, and likewiſe for a Share of 


the Rents and Profits of the Prem miſſes thay h rg PO 
W by the Truſtees, * 


The Maſter of the Rolls Woot r the Land — 
Jeviſed to be ſold were thereby 
ſtate, and that all the Children were Tenants in com- 
mon, as well of the Rents and Profits accrued define: | 


the Wife of the deceaſed: Son tho have a Moiety of 
the {aid decaufid- Son's Share, as well of the Rents-re- 
ceived in her {aid Husband's Life-time' as of his Share: 
of the Monies which were to ariſe; by the Sale; | Upon 
which an Appeal was ebe: before Lord Chancellor 
King; and it was objected, that as to the Rents ac- 
crued in the Life of the eldeſt Son, who: was dead, 
theſe Rents being directed to be for the Benefit: of all 
the Children and the Survivors and Survivor. of them, 
they were Jointenants thereof, for which Reaſon the 
Widow of the eldeſt Son ſhould not have a Share upon 


mY 4 be divided: Part 0 Share alibe, being only 
| Wor Implication, and ſuch as in a would 
not make a T Deel 
| the expreſs Words by which e e were Wren d ** 
to go to the Subkvivog, 016) 1 bo view 21 Nhat n to 


$7is 430 13 


Lord 5 A Rene bene 105 Sale were F 80 


and all was to go in common. (Q. the Direction ichax 

It ſhould go to the Survivor i 18 let out in the Deriſe 
the ba ariſing by the Sale, tho ee 'm the De- 
viſe of the Rents until Sale. *) 32 Hot: 11541 


4 * The like Clauſe of Survivorſhip i in Caſe a any of the Chi * had 
led before twenty-one, appears by the Regiſter: s Book to have been 
"nnexed to the Deviſe of the Monies ariſing by Sale. 
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Truſtees, praying that they might convey to the Plaintiff 


rendered perſonal E- 


the Statute of Diſtribution, and the ſubſequent W Words 


in the ſame Manner as the Monies ariſing by the. Sale, 


the Sale, as of the Money ariſing by the Sale, and that; 


ancy in common (a) muſt give Way ro Gee 


; 


- urn.... 


De Term. J. Hill. 112%. 
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did by their Anſwer upon their Oaths ſay, chat the) 
thought it was not for the Benefit of the Children, tha 


—d 


: 


As to the other Point (which was the chief) it wa; 


objected, that this Queſtion was now purely betwirt 
the Heir and Adminiftrator, Wherher upon the Words 
of the Will this Land was turned into perſonal Eſtate 

or not? That the eldeſt Son who was dead had leſt no 
Creditor, and that the Land was not abſolutely and 
indefinitely directed to be ſold, but as ſoon as the Tru- 
ſtees ſhould ſee it neceſſary for the Benefit of the 
Children; and the Truftees being made Defendants 


the Land ſhould be ſold ; that the reſt of the Children 
were Infants, and could not judge one Way or other; 


and in Point of Reaſon it ſeemed not to be for the Be- 


nefit of the Children (at leaſt as yet) to have a Sale; 

for at preſent the Children's ' Proviſion was ſafer, while 
ſecured by terra firma, than when turned into Money, 
which might lie dead and yield no Profit; and if put 
out, might be loft upon an ill Security; wheres 
while it continued upon Land, it could not be loſt; 
and tho it was true, that (regularly ſpeaking) Lands 
deviſed to be ſold are thereby turned into Money, and 


conſtrued in Equity as perſonal Eſtate, yet that ws 


be ſold for Payment of Debts, and on the Teſtator's 


Death it ſhould appear, that the Debts might be paid 
in a reaſonable Time out of the Profits, or by1a Sale 


of a ſmall Part only of the Eſtate; in the one Cafe no 
Part of the Land, and in the other bur a ſufficient 
Part thereof ſhould be fold, and this in Favour of the 
Heir; ſo in the principal Caſe, in Favour of "the Heir 
and againſt the Adminiſtrator, the Land not being 2 
yet ſold, nor thought proper to be ſold by the Truſtees, 


nor decreed to be ſold by the Court in the Life of the 
eldeſt Son, it ought, as to the eldeſt Son at leaſt, to 


1 1 be 
5 ; g aA R e 7 


vy — —. n 1 
/ 


OE. 
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4 


be de elteemed, as in r d in ne, it was, a | real 
Eſtate. 111 


Lord Chancellor : The Rule bing that Lands 1 deviſed 
to be ſold are thereby made perſonal Eſtate, this Caſe is 
within ſuch Rule; the Lands are here deviſed to be 
ſold, and only the Time of che Sale left to the L Diſcre- | 
tion of the Truſtees; wherefore — 2 


W mult be 8 — io ted 
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Stephen verſus Stephens. Sies 1 8. 


5 17 cello. King. 
NE ſciſed of a Leaſehold Eſtate Gon ke 115 ef A Deviſe 
A. held of the Church, makes his Will, and aſter * 


Vie of a 
ſeveral Legacies deviſes an — Tikſes Church- 


hold Premiſſes to B. for his Life, and directs that if B. oem are 
ſurvives 4. (the'Ceſtui que vie in the Leaſe)" then the Te- 


had ſhould 
fxtor's Executor ſhall purchaſe the Leaſahold Premiſſes Kto Ei. 
for the Life of C. the Teſtator's Kinſman; and them outen frog 
deviſes that his Executor out of the Surplus of the Premiſſes for 
| Leaſchold and perſonal Eſtare ſhall keep che Premiſſes in . . de 
Repair; but 1 0 the Leaſehold eremilte could not be ſo Tetator's 
purchaſed, then he deviſes the Surplus of the Eſtate to eder J. 
the Plaintiff, and makes J. S. gd nate in Truſt only, f. takes any 
gving him a ſmall bas. 61:4 n e e 
T 


: this Will} 


Was gemmne⸗ 45 11 
The B purchaſed "OY Leaſehold Profniſiee for 
the Life of C, Ly the Queſtion was, Whether the 
Plaintiff or the Defendant C, was intitled to the 1 
of the Profits wn gk mtr ah nat Blondes Tt 


1 1 541 24 711% 10 HM 


For the Plaintiff it was i by- the e Solider Ge- 
neral that as, if the Leaſe could not be purchaſed for 


08 20 the Plaintiff was then to have that Money, 
: with 


r 


4 — 


De Term. F. Hill. 1725. 


with which the Purchaſe was to have been made, ſo 


the Defendant C. which the Will had not hows: 
that it was a very idle Pretence for C. to claim . 


nnn 


now the Leaſe was purchaſed with the Teſtator's Mo. 
ney, the Plaintiff ought to have this Leaſe, and tha 
the Teſtator muſt intend ſo, otherwiſe he would hare 
given the Money, if not laid out in the Purchaſe, to 


Leaſe for no other Reaſon, but becauſe he was one of | 
the Lives for which the Leaſe was taken, which coud 


relate only to -the Duration of the Leaſe, and did 


not import any Benefit to the Defendant. Alſo if 


there was no Diſpoſition of the Leaſe by the Wil, 


then the Teſtator would have died Inteſtate as to ths 


Leaſe, and conſequently it muſt have gone to his next 
of Kin, according to the Statute of Diſtribution of Ine 


L 7 e Eſtates. . £9... 1 * 4 a 


et * 3 Executor in Truſt, and having an expreſs 4 8 J 
Is wie dars b i in Fact Up claim to the ſame. a 5 


tit appearing that the Teſtator did not intend to oh 1. 


| the Deviſa to him being 
never happened, ( vx.) if the Leaſehold Premiſſes could 
not be purchaſed for the Life of the Defendant, | Where 
as wary urchuſe has been made by the Executar, | E 


this the rather appears to have been a beneficial Devils 


Len nee The Plaint iff cannot Fas his 1 
upon a Contingency which 


#2 ach The nene cannot chin the Leaſe! * beg 


i n PW 
* y, The next of Ky wil not be inticled chers, 


ale 45 ee Part of . Ene. But, 1 of] 
©) 111111 7 | * tro Ti: ol 
1605 The Defendant 0. js tht Perſon intitle to Ma 


_ Linkhold Premiſles, this being the Caſe of a Welter 


Manor where it is the uſual Way to put in a Son's, 2 
Daughter's or a Wife's Life, by Which it is meant 
to give the Eſtate to ſuch Son or Daughter, Ve and 


«+, 


rr TTY 
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w”— in the deviſing Clauſe the Teftator _ the 
Defendant hit Kinſman, and here ſlighter Words will 
ſerve to give the Leaſehold Premiſſes to the Defendant, 
foraſmuch as no other es" can d take W Wa it Y 
a dark. Will. l WR TH e its 

But 1 wen A Rate ( * for. the R eas (a) Mere. 
ſons given by the Solicitor General, the Chancellor re- Ju 1726. 
verſed his former Decree, and held that 5 this m 
the Plaintiff 9 del to the nd Ba e 


0 $1. 


2 wa Efe er. | 1 | Caſe 94- 


Lord Chans 


cellor King 
HE free Grammar School ef | Bir 191 was =] 
founded by King Edward the Vich, who endowed Led Chief 
the ſaid School, and by his Letters Patent appointed f.. 
perpetual Governors thereof, who were thereby enabled The kg 


to make Laws and Ordinances for the better Govern- wor 1 


ment of the ſaid School, but by the Letters Patent no endows it, 
expreſs Viſitor was appo inted; and the legal Ea of 39 appoints 
the Endowment! was eeſted/i in theſe Gover 


S. who have the 
legal Eſtate 

of the Endowment An en, eee eee 
abe eee way Mi 36 eee 


** A Commiſſion had Mol under 4 E Seal l 


to inſpect the Management of the Governors, and all the 


Exceptions being already heard and over · ruled, it was 
now objected to this Gommiſlion, that the King baying 
appointed Governors, had by Implication made them 
Viſitors likewiſe, the Conſequence of which was, that 
the Crown could not iſſue out a. Commiſſion to viſit 3 
inſpect the Conduct of theſe eme f according to 
the expreſs Words of Lord Cote 1. zen enn We. 
the Cale of Surton's Hoſpital. L 4 
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| The Miatter Giſt © came | On 3 LY Cha nce 
Macclesfield, and afterwards before Lord King, who 45 
ſired the Aſſiſtance of Lord Chief Juſtice Eyre, and 
Lord Chief Baron Gilbert, and accordingly the Op. 
nion of the Court was now n Hun that the 
Coils was odr ' 


*F2 F 


I 2 Ic was laid Jens: a3 Rule, chat whew. the 

King is Founder, in that Caſe his Majeſty and hi 
Succeſſors are Viſitors ; but where a private Perſon i 
Founder, there ſuch private Perſon and his Heirs are 
by Implication of Law, Viſitors. \ 


2dly, That tho this W Power did . to 
the Founder and his Heirs, yet the Founder might wel 
or ſubſtitute: ſuch ru n. in ens . 
Or his Flein N N 9* 3:3 * | 
- >ff 3 ot ee GO Dun age ont 


34% They conceived it. to be unresſonable and of 
miſchievous Conſequence, that where Governots 1 
appointed, ke Conſtruction of Law, aul with 
out any more ſhould be Viſitors, ſhould have an abſe- 


lute Power, and remain exempt from __ viſired-them- 
ſelves. And therefore, 


- 1 of * 5 Fe 
1 7 1 „ 1 ww 1 
3 1 1 ] | i 7 3 
” 


4065 That m chele Cate Where ne Gemen Or 


Viſitors are faid not to be e er it muſt be in. 
tended, where ſuch Governors have the Power: of Ge 
(a) Vide vernment only, and not where they have the (ay egi 


Duke's Cha- Eſtate and are intruſted with the Receipt 'of the Rents 


itable Uſes, 
10g. 68. cog, 304 Profits, (as in the 


6. the Cake of the moſt pernicious Conſequence it 
del , dal any Perſon intruſted with the Receipt 


tn-Cold- Profits, and SO: for a Charity, 'thi 
B. like * ; 


| termination k 


in the Caſe of 8 and Pydwers verſus The Moyer and Corporation of of Mergeth, pal s 
69. which the Chancellor and Chief Baron cited on this Occaſion and affirmed to be Lv 


preſent Caſe) for it uch b 
ginable, that 
Retits and 


„ 
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3 never ſo much tbeſe Rents and Profits, 
ſhould yet be unaccoumtable for. their Receipts; this 
would be ſuch a Privilege as might of itſelf be a 92 
tation to a Breach a Truſt. „ 
Den 95 ws | 
;1hþ, Thar the Wal ene did nat of itſelk 
imply Viſitor; and to make ſuch a Conſtruction of _— 
Word againſt che common and natural Meaning of it, 
and ahen ich a ve Od en could not be for 
the Benefit, but rather to the great Prejudice; of the 
Charity, would be very wal ch Yo bel ray it old 
be making the King's Charter "0008 to A double Ins 


tent, which, ought. not ta be. vl p 0 "101.8 
uh darts _—— pil «at: Come 
miloners, by this 
them to 1 (Bod 
V eren a be L. | 
rekions of the original Faunden and theorery-Bod 6 — 1 


the Charity: 3: 1 ee The (ny 142 + dl. ae F . B HOY 1445 | harley, bus 


1 Eri1 E 1 where the 
22 o fuck Cc amiffon (66 make hybes 63 4400 it will be void only 
Jro tanto, . th, 34 a bits: * i. $41.3 * 12 * * "4 


Pa int to "447% 


To this it was an day Thar ihe, Power, given to 
theſe Commiſſioners for the making of By-Laws muſt be 


intended: for the bern. regulating and preſerving the 
Charice giyen, , and, ot for the perverting vor; Qvere 
ng them; and 19 the Letters of Corpmiſſion gayo any 
— Power, they would be void only pro tanto 51 tho it 
was obſerved kak Regard. to the Powers given by ;t 
preſent Commiſſion, that they did not differ from ſeveral 
Precedents of the like Nature, which were all pepned 
in the ſame Manner; as for Inſtance, in the Caſes 
of Winbourne, Baſingſtoke, and Plymouth. Schvols, in 
all which Governors were. appointed, but yet theſe 
Soo are, 1 have * rs & 4: the Ob» 


dag? &\þ 111 8 11 15 A - Jean 
: 
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Caſe 95. 


Lord Chan- 
cellor King. 


his real Eſtate and alſo of his 


je clion vas . and the Commiſſian ice th; te 


Great _y W to be well N 1 2) 384: htc 
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Si Bega r e Sir r | Chet 


Mager wh al, Oe: cont." a 
48 Lrluon b by Will hind 18 Arb ny I F4 120 
viſed to his Wife fix Houſes in Bury Street" Lin, 

in the Poſſeſſion of — in Bar of Dower, and ſub 
ject to his Legacies deviſed to his eldeſt L Daughter and 
her Heirs one — of his real Eſtate, a8 alſo one 
Moiety of his perſonal Eſtate, and deviſed to bit 
younger Daughter and her Heirs the other Noiety ad 
perſonal Eſtate; he de 


0 viſedd to his Godſon James Maſters ſecond Son of Sir Has 


ccourt Maſters 500 l. Part of the Money 
by Sir Harcour; the reſt of the Mo 


Sir Barnham and his intended Wiſe for | theit Lives 
Remainder 'to the younger Children of the Marriage 


of the younger Children of Sir Harcourt, the ſame to 6 


Moiety of all fuch 
at his Dowd, (ſubject only to his Debts and ſuch L Le- 


owing: to bim 
owing to him 
all the reſſ f 


by Sir Harcourt he gave to and among 


3 


main in Sir Harcawz's Hands, until the Children {houl 
be capable of receiving it; and the Legacy or Share of | 


any of them dying before lich Time, to og t to N Far 
vivors and Sabre f chem. 


5 F1 N 
is © It) Vo 14:4} | $008, 


Aſter wunde the Teſtator Warri bis Adel Wes 


to the Plaintiff 'Sir Barnhan Ryder, giving: with ber 


a Portion of 5000 1. in Money, and previous to 
that Marriage, by Articles dated the 28th of Olle 
1717. covenanted to ſettle one Moiety of all his rea 
Elte to the Uſe of himlelf for 144 Remainder to 


in Tail General, Remainder to Sir Barnbam in Fee, 2 nd 
alſo coFtnatited, that he would ſtand: poſſeſſed of one 
perſonal” Eſtate as he ſhould lese 


gac ies 
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gacies as ſhould amount to 5000 J.) in Truſt for 
dir Barnham and his ſaid intended Wife for their 
Lives, and afterwards to be paid to their younger 
Children. 333 „5 eee 3 #4) 


his Will, thereby reciting that he had by Deed dated 


ture of 400 l. per Amum to his Wife, for her Life in 
Bar of Dower, and then gave his South- Sea Stock 


confirmed his former Will ſubje&þ to the Articles 
made on the Marriage of his Daughter to Sir Barnbam 
Ryder ; and the Teſtator having a Debt due to him 


him to the Teſtator. 


ſtator and his Wife mortgaged; the ſaid Eſtate to 


Teſtators De 
ſtator. 50 


? 


% 


' 


Alſo Batſon acquainting the Teſtator that he would 
pay him in his Debt, the Teſtator thereupon ordered 
his Agent to receive t 
no Intereſt. 


1 


4 ˙¹AR»m ¶ ͤF AMS Ta 


then living, and made Plaintiffs in the Croſs Cauſe. 


— 


the ſame Day, purſuant to a Power, limited a 7 


from one Batſon his Brother - in- lay of 300 L by his 
Codicil deviſed to this Bazſon the Money owing from 


one Clayton for 3000 1, about which Time Sir Har- 
tourt Maſters, who at the making of the Will was 

indebted to the Teſtator in about 1000 J did at the 

lire pay in this 1000 J. unto the Te- 


After the making of this Will, and in the Life-time 
of the Teſtator, the ſecond Son of Sir Harcourt Ma- 
lers died, but Sir. Harcourt's other younger Sons were 


| Subſequent to this the Teſtator made a Codicil to 


(being about 3000 J.) to his youngeſt Daughter, and 


| After the making of this Will and Codicil, the Te- | 


be {ame from Batſon, but to take 
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A. having a 
Debt due to younger Children of Sir Harcourt Maſters were intitle{ | 


Son dies in 
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He ermipor bel, Qui were] 3 0 whininh th 


him from 


FJ. S. deviſes tO any Part of the 1000 l. Debt given them by the 


1 . received . Gs; Teſtator after _ 2 


to B. a EX» 4 of m4 1 — 
Sr, thereof.” Ot arty eint Hh pony 
of it to C. url. tart; 1 wes 


: 3.3 
but does not mention VER 11 Debt is A is wifi WES .. 
Debt in his Life- time, * _ in the Teſtator's Liſe-time: Th. 
Debt in his own Lon 
of the Debt; but it 


Fay 
of 


| * 4 
£1 {1 x PLOT 4 4 4. * . 36 3975 «38 21; 90 


A. deviſes tank « as to > this 0 it was a0 ity with Reſpelt v to. 
1 the 500 l. Part of the ſaid Debt given by the Teſts - 
the ſeconl 
* 7.5 4 Son had ſuryived the Teſtator there might haue ben 


ſecond Son tor to the ſecond Som of Sir Harcourt; i 


kerri 9 ſome Nenſon, that the? the Teſtator üfter the malt 
e of his Will had received the ſame; yet the ſeen 


and dec 
that if any , 


of 8 it was a certain Sum of 500. which Was given 
.. ho af Will to the ſaid ſecond Son; and where A certain'Sun 


dic before is given out af any Fund, if the 2 mf! n 


| 7 = his Lifetime receives it; whereb ö 
ceiving their 18: increaſed, this muſt be made frat to tob the 02 


Sar, the tee our of ſame other "Part" che 
gacy of him but where the Thing given is ſpecific, (viz) doch 
5 dune Debt, or the Reſidue of the ſaid Debt, and the Teliz 
Survivor 3 tor himſelf afterwards" receives in bt; 4s 
Deviſe-is ſpecific, and che Thing #4 Heal by che Aft > 


the Teſta- 


= I the Teſtator does not oontinus to have any 8 Subfilt 


time, ths this is is properly and reaſonably an Ademption df 
500" gen Legacy; and that it is a material Diſtinction where the 


to the ſecond 


Son ſhall not Teftator (a) himſelf i calls m a Debt which he has deviſed 


| . by his Will, and where the Debtor unprovok d or u- 
called upon pays it in; for in the latter Oaſe it Cannot 


and ſee in 


the Earl of be iaid to be the Add of the Teſtator, and therefore 
ve Er þ would be no Ademption nor Revocation of the Wil; 


of Sue, but but in the former Caſe (and which was the preſent Cz 0 
I Vol. 464. 4 the 


Ways, G 
K * 
Ann.. ; 


emption of the Lersch n tw the, Devile of f e 
| ray be 1 1 to e to B. i 2 77 | 
vived the Tun .- 8 B „ 4 va 


Son of Sir Harcourt ſhould be intitled thereto, beat f 


perſonal Eſtate; 


i DDr 8 


tothe L2gey 20 


der to B. and A. dies in the Teſtator 's — p nr 


the Admiral called for the Debt gam ir ee, and 
having received it, and the Leg aty we eb 4 
the younger Children of Si 1 a EPR 

the Teſtator himſelf had by Wi 


W 210) 


netic. 7 Tot aft} On a I oon 


ted rhar by nie Neil r 


ri Id die Ws; Ius A nl 
Moſers ou they dee c $113 10 un 
1 
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ving their Share, ben the SHA > of Legacy of bim ; t . 
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1 8 to the 
fuch Caſe only 


e Survivc e but that where 
in the Life of the Teſtator, as nothing 
could ever veſt in the Legatee, ſo neither could 5 
rive from him; but at the ſame Time the Court 
mitted, that where à Deviſe is to 4 for Li, be 


ſhall take preſe y - or if A Dev ile be t 
, and 4. dies in th e and' 1 
Teſtator dies, there B, ſhall have the whe ej "i L. ef 

Caſes ſeem to be within the plain Intention of the Te- 

ſtator; but in the N Gale it was quite a Strain, 8 — 
to ſupport a Legacy 4 Futid which — | 
Teſtator himſelf 54 b -his own daher; AT . 

all theſe Le to che younger Children of Sir — 4 5 4 5 
— Mapert 2 * and ſhould not be made l 
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1 4 4 n "dh, As to the. Point, where the Teſtator deviſed 
by Will to Batſon the Money, which he owed the Teſtator, and 
* t 


res the Which he afterwards himſelf received, Lord. Chancolly 
and after- {aid this alſo was clear; for though the Evidence was 


ceives it not ſo ſtrong as to the Teſtator 8 calling 1 in the Money, 
_— in yet there did not appear to have been any Intention in 
is Life- bim to forgire any Thing but the Intereſt of this Debt 


time; this is 


3 and that this was intended to be no more than a Re 

Legacy. leaſe by a Will, which tho! not in (4) Strictneſs A Ne. 
(=) 1 Vent. leaſe (for it being by Will could operate only as a 

$f. El. gacy, and mult be Aſſets, and liable to pay the Debs 

lit verſus of the Teſtator) yet it ſeemed only intended as a Re. 

. 2% leaſe by his Will, which Intention was altered by the 

Teſtator's conſenting, in his Lifetime to receive the 

Debt himſelf, and the Will intimated no more than 

that the Teſtator s Executors ſhould not after his Deb 

give any Trouble or Moleſtation to Batſon for this Debt; 

and therefore as to this Legacy claimed by wag th 


Court declared that, it was al 0 extinct. 


The next Point was concerning the Moiety < th 
real Eſtate of Admiral Littleton, which he covenanted to 
| ſettle to the Uſe of himſelf for Life, unn to * 
Ule of Sir Barnham Ryder, id ts, 


4. tz two And it was inſiſted, and ſo held by che Court, tht 
B. dc. tho this was but a Covenant, and therefore at Law 
amd Deviſes no Revocatioh of the Will by which the Teſtator hal 
one Moi diſpoſed of his real Eſtate, yet that the ſame being for 
er = uable Conſideration, was in Equity tautamoun 


Eſtate to B. 


the other to à Conveyance, and, conſequently in Equity. Rev: 


Moiety of cation of the Will, as to the Moy. 8 wel e 
ow "Es 4 


the aer 


and afterwards A. in Conſideration of m/e acti 
upon the Husband that marries B. the Husband ſhall have one u! 
and the Wiſe the Moir of the other Moiety by the Will. 


De Term. 5 Hill, 172 


Jeviſed by the Teſtator to his Wife; * in that the | 
Plaintiff Sir Barnham Ryder was intitled to one clear 
Moiety of the real Eate, and to an Account of the 
Rents and Profits thereof _ - Dear vob * e 


tor. But, 8. 4 bs we” ; and; 9's __ 751 / 


As to the fix: vim: deviſed 10 che Fonts 8 wife 

it being the Teſtator's Intention that ſhe ſhould have 
them, the Court held that ſhe ſhould have à Satisfaction 
out of the remaining Moiety, and that the Wife ſhould | 
not ſuffer by the Mirrikge Articles, there being enough 
out of the other Moiety to ſupply' and ſatisfy the'De- 
viſe of the ſix Houſes to her; altho" on the other Side 

it was objeCted, that the Wife having a Jointure of 
400 J per Annum made to her, there 2 the leſs Rea» 
ſon for the Court to fArain any T ing in _ Favour F: 
zpainſt the Coheir the youngeſt" who was 
left but indifferently provided "for, the Il of 
this 400 J. per Annum Jointure being ae, 6-0 1d 7 
the Jointrels's 8 Death, to r Heir Male. ng 


13 * ' A 


In the next t Plack, as to cs baer Moiety, & the One deviſcs 
real Eftate, it was diciee that the Teſtators Widow -+ +a 
was to have for her Life Ge Houſes Part' thereof, 


and ſuages, and 
the Reſidue of ſuch Moiety ſubjeQ to the Wiſe's Eſtate. thereof his 


or Life in the fix Houſes, to be (dividedin Moieris — © bi 
one Moiety thereof to go to the elder Daughter, = — 
and the other to the younger; and tho it was imfiſfted, and ter. 
that it appeared to be the plain Intention of the Te- ame of 
fiator that both Daughters ſhould have equal Portions Ms der 
by the 5000 J. in Money given to the « 


eſt Dat Daughter he 


* covenants to 


ter on her Martiage; and the 50007. which che Teſta. fie, 
tor reſerved Power to diſpoſe of in Legacies by his will 3 
and that it was a very (c) common Caſe, where a Man the Deviſe of 
by Will gives a Portion of 1000 f, to one of his Daugh- the fix 


ters, 5 afterwards lives to marry that 9 and ,. wg _ 
Vol. II. | K 4 Q Ii "gives pa * 


remain; 


ing Moiety. 00 2 Vern. 115. Preced. in Chan. 163. 


l aath * 
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gives der 1000 J or ſome greater portion, to * 
ſuch Portion to go in Satisfaction and Diſcharge of the 
Legacy, it being as if the Teſtator had himſelſ paid 
his own Legacy in his Life time; and that it was wit 
in the ſame Reaſon in the preſent Caſe, where the Te 
ſtator by his Will gave a Moiety of his real and perſo- 
nal Eſtate to his eldeſt Daughter, and afterwards in 
his Lifetime * n her Marriage, gave her a Moiety of 
his real and al Eſtate, that this ſhould be 2 . | 
Glut and Payment af the __ 1% 40 Bas 
Mer to: this the Lord Chancellor aid, chat 4 it 
n be the Intention of the Teſtator, it was neter · 
theleſs going too far from plain Words:; and this Ca: 
was the ſtronger, in regard that after the Teſtatat hal 
entered into theſe Articles for the giving Half his real 
perſonal Eſtate to the Plaintiff Sir Ade Dar, 
be Aren a Codicil' whereby he confirmed his Mil 
ſubject to the Articles; which Confirmation was à Re- 
publication of his Will and as if he had wrote it over 
again, or had afterwards for a valuable Conſideration 
aſſigned over a Moiety of his real and perſonal Eſtate | 
to his eldeſt Daughter, by which the laid. Moiety thus 
diſpoſed of did no longer continue any Part of the Ie 
e dr 2 ſo that the Teſtator afterwards by de- 
i, ty of his real and Lene ? 


a and to have divided that Mole into Moieties. v2 
One by Dees h It . urged that FE Teſtator Ada l 


and Fine 


mortgages, leton and his Wi: having joined i in the Mortgage 4 
r and Releaſe und Fine, this ' Fas a ee « 
Will only | * en Will!“ „ eee 
e > n | W e 28 ib "ot ; 
' Lord Chancellor + replied, that it could a only bee 


7% * 
. 
* 
, 
- * % - a 
4 4 n * & 


be paid oe bay ne Efie n nay chat | 
ſhould be —— Eſtate prior to 
thc acles, at hs! 1 arp e 
1 . was {aid to have been eee 4), that = 
2 Mortgage ſhould be paid out of the — fyary 
m Preference to the Cuſtomary or Orphunage Part by 
the Cuſtom of London; which luſt was admitted by the 
Court, becauſe the Cuſtom of London cannot take 
Place till after the Debts paid, however it was after- 
vark adniited by dhe Counſel an dt Sides, dür the 77 
Land being made by the Teſtatot himſe 


VE" A —_ foe 2 Freeman 
the Payment of the Mortgage-Money, tho the ſame ſhall be ap- 


ſhould be eaſed againſt an Adminiſtrator or telid * = po 
| zyater, yet i ſhould not be euſed ſo 1 'to:diſagþoin t Preferably to 


any of the Debts, or even (0 bow. given by't ry or Or- 
Will, either ſpecific: N. e " "WR 3 43 a — f 


ſiduary Legatee, but 125 9 gal 


verſus a Gerd N "TY ech 0 * 
F bs | # #-, 5 3 3 5 
1 3 " a ae 4 as R's [44 


{34 6 (ey } 1.3 | 
anne ver ales Paint * cos. 


WES 5 


* A Ne 


perfonal Eſtate to ble Son 7. E 40 b "tHk 


and two think of a rs 3 the WIS 


to deſcribe the Thing only, and 
N a _ he adds we 


7 S of if I 3 


the Intereft in the T and ww 7 5 Teſta 
ruin to the Wer nd Bat 5 


r * ; . . . 
4 at Nat 1 
poſleſſed af a th Eſtate, im un 

| 1711, made 371 on thereby gave and bequeathed 
„r 1 3100 Is Win N U n 0 e 
ngen 2461-44 4 hf ad | 


—_— „ 


cainſt a re- 
ou” Vile dars, Davis - 


At the Coun» 
WS | pe — 15 eil. 85 1 
v3 P * s * N 
ree in he Obur of dee i de ud erg 
ER ii 8 8 # = 4 $5 v# # . 0 FE, 211 . 3 5 bY 1 whatſoever | A 


has but an Eſtate for Life in 4 po the Ir the real Eſtate,. 6 


at his Age of is 
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one ; Gin Part of all " Eſtate en to res Wi 

| Anne, and deviſetl to his Son foby. Painter and to his 
Hears two Thirds of all his real and perſon 1 Eſtate, | 
upon Condition to pay his Debts; and gare to f 
the Sum of — payable at twenty- one, and in the 
mean Time he to have the yearly Sum of — which 
did not amount to the Intereſt of the Legacy given to 
him. Fi &. died under 1 and his W 

demanded pie Legacy: ee b ee 


-In the, Privy Council were — 8 4 inter at hs Lord 


Chief Juſtice Raymond, Sir Joſeph . 2 o the 
Ralls and. the Lord en W erz ehe 3 e he [ 


16 Whether ts „ Wiſe, to. whom. the Mrd Pur * 
all the Teſtator's Eſtate whatſoever was deviſed, ſhould 
have an Eſtate in Fee, or only- an Eſtate for Life?) / | 


24h, Whether the Wife ſhould hive A third B Part o | 
the perſonal Eſtate free from the Debts, or only z 
third Part of ſo e! a8 wi d. — *l 2 | 
0 Debts ? 


I deviſe | 5 
100 l. to A. 


34% Whether the Ben 15 7 8 


preſently, or wait until ſuch — png [ 
7.dierbefore would, if he had lived, ve 2 Age ſt 


twen | | F 
„ Twenty one? EN f 7 % 


e lee et Time 4 thou have come e 


bad Bed. 


A to the firſt, the Chief Mic and the Kr N 
55 the Rolls . * 1d, that by the Devi 


the Word [ffi] being rather a Deſecipro +7 : 


"De Term. . Eu 1725 = 


T Thing tlelf, than of the Teftator's  Invexeld. in it; * 
by the next Clauſe it appeared, that where the Teſtator 


intended to give a Fee, there he took Care to add the 
Word [Heirs] to the Word . = < 


„ 
: f 7 


But as to the two ** points, che Judges hd he Ma 
ſer of the Rolls took Time to conſider, and having met 
| an. 5 they all agreed, and Raymond C. J. delivered it 

35 their unanimous Opinion with Regard to the ſecond 
| Point, that the Widow ſhould have her Thirds not liable. 
to the Debts, they being by the expreſs Words of the 
Will fixed upon the other two Thirds, b y which the 
Deriſe to the Wife was rendered clear; and upon this 


point were cited Dy. 59: N x64; 4. Golabh, 149. 


As to the third point, 4 likewiſe held unani- 


mouſly, that the Executors of the Legatee ſhould (a) age 
wait for their 1 until ſuch Time as their Te- -A 
Rator ſhould, in —_ he had lived, have attained twen a 


ty- 2 and 
one, it being unreaſonable that the Erecutots bs 9, þ em 


ſtanding in his Place ſhould be in a better Caſe than J. S. — 
himſelf would have been, had he been living + and pron me 


Executors or 


it was to be preſumed that the firſt Teſtator bad made Adminiſt - 
a Computation of his Eſtate, and conſidered when the 4 
lame would beſt bear and allow of the Payment of this rom he 
Legacy; and there could be no Reaſon given why an un- ment, and. 
certain Accident ſhould accelerate the Payment of this un. the 3 
Legacy before the Time which was at firſt intended for 

that Purpoſe. See in Support of this Reſolution, 2 Vern. 


94, 199. but 1 Leo. 77.5 Lady Lodge's FR contra. i 


The above Caſe was lere rted to me by the Right 


Honourable Sir Joſeph Fekyll | Maſter of the Rolls. , 
Vol. II. 4R Attorney 
* But ſee the Caſe of Ibbetſen verſus Beckwith, where 1 Deviſe was, of 
al m Eftate to A. for Life, and to T. D. after ber Death, he taking the 

Teſtator's Name, and if he refuſed, to M. B. and ber Heirs for ever. 
1 of the Rolls held T. D. took only an Eſtate for Life; but 


1735. Lord Talbot was of Opinion T. D. had a fee, and varied 
the Decres 5? the Roll = * 
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Fomner verſu . 


Caſe 97. rorney General verſus. Hooker, 
Lord Chan- + LF. IT <4 | | 8 5 00 | 8 and y . "of & Poke . i 
Hooker. 


cellor King. 6 4 
[HIS suit (inter af) was for a Diſtribution d 
che Surplus of a perſonal Eſtate: 


* 


In the Caſe 
of a Will, 
tho” an ex- 8 | 
preſs Lega- * 88 1 7 85 | [ HC; 74535 J 3 OE ** $2] 
cy be given to the Executors, yet if a Legacy is alſo given to the next of Kin, this is equally 
a Bar to the next of Kin, as to the Executors; and therefore if the Surplus be not diſpoſed of 
by the Will, the Executors ſhall have it. Qu. - N 1 d YO e 


is Wok £3 1s 
x 8 8. ry if 2 : 
; | 


he Caſe was, One having a Siſter, who was net 
of Kin, and having ſeveral Sums of Money in the 
South · Sea and Bank, made his Will, whereby he deviſed / 
100 J. per Annum to his Siſter for Life, and the Reſ- 
due of his Bank-Stock, to his Executor, and, deviſed 


8 —— per Annum out of his South-Sea Stock to 
| "Remainder of his ſaid Stocks to —— he deviſed: the 
Furniture of his Houſe to his Executor and the Hein 

of his Body, giving an expreſs Legacy of a Sum of 
Money to his Siſter, and making one who did not ap- 
pear to be any Relation to him Executor; but ther 
was no Diſpoſition of the Surplus of his perſonal Eſtate. 
On the Death of the Teſtator, the Queſtion was, how 

the Reſidue of the perſonal Eſtate ſhould go? 


Inſiſted by Mr. Lutwyche and Mr. Talbot on Beall 
of the Siſter the next of Kin, that here being an er- 
preſs Legacy to the Executor, it neceſſarily implied 
that he was to have no more, expreſſio unius eſt excluſu 
alterius, the Executor could not have all arid -ſo#; 

and tho' the Siſter had an expreſs Legacy as well s 
the Executor, yet this did not bar the next of Lin 
from taking Gn another Will) by the Statute 
of Diſtribution; that in moſt of the Caſes Which had 
been decreed where the Executor had an exptels L. 
gacy, the next of Kin had one too, which yet was no 


1 | Objection 


„24245454 
3 


Do Je 


. — P 
— 


mn. J. HIN 1928. 539 
objeQion againft letting ſuch next of Kin into à Diftri- / | 
bution; they admitted the Caſe of Ball and Smith" i 
Lord Harcourt's Time, where the Teftator marrying 
the Widow and Executrix of one Atkins, who, as Execu- 
trix was poſſeſſed" of 'a conſiderable Quantity of Plate, 
and the Teſtator Swirb by his Will gave to His ſaid 

Wiſe all the Plate and Goods which he had With her, 
and made her Executrix; without diſpoſin bf the Sur-= 
plus; this being inthe Caſe of a Wife, Lord Harcburt de. 
creed the Surplus to Hef but they obſerved at the fame 
Time that the Plate and Goods were what ſfie atrew g.. 1 
dy had as Executrix of her former Huſband, and 1 
therefore the Deviſs thereof to her was in Strictneſs | 
void; that according to Lord Macclesfielf's Opinion m 
every Executor was but a Truſtee, and that if an Ex- i 
ecutor dies inteſtate, all the perſonal Eſtate, the Pro- | 
perty whereof is not altered, will go to the (a) Ad. (% Se the 
miniſtrator de bonis non, Oc. arid not to the next of Kin Caſe of de 
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Vulitor General contra; It is a very ſtrange Conſtruc- 

tion that becauſe the Teſtator not knowing (perhaps) 

how far his perſonal Eftate will hold out, gives in 

all Events an exptels Legacy to his Executor, theres | 

fore the latter hall not have the Reſidue as Executor! 

ſurely he ſhall ; but in this Caſe it is the ſtrongerr, 

ſince as to theſe Stocks out of which particular Annu 

ties are given to ſome Perſons for their Lives, the -F 

mainder is deviſed to the Executor, which thews that on 

the Remainder of the whole was intended to go to 

him; and it is like the'Cale of the Dncbeſs of (b) Beaufort, (3) See Er. 

where the late Duke of Beunfort gave the Uſe of his gg, 

Plate to his Wife for Life, and after her Death gave abi ſupra, | 

the Plate to his Grandſon (afterwards Duke of Beauforr) 

and made his Wife Executrix, without diſpoſing of the 

wurplus of his perſonal Eſtate; whereupon, tho the 
| 1 Court 


4 Py — wa . 
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Fern ach 


inteſtate, all the perſonal tate, the Property'w 
is not altered, ſhall go to the Adminiſtrator de boni non, 


Court of Chancery and the Surplem to 90 to . | 
next of Kin, yet the Houſe of Lowe n e be- 


cree and gare it to the Wie. 1 


Lord LS 1 eb. wiſh an 48 of "i 
ment was made to reduce this Point to a' Certainty. 


for if it were once ſettled either Way it would be vel ' 


enough; but in the preſent Caſe, if the enpteb 
Legacy to the Executor be allowed to exclude: him 
from taking the Surplus, by the ſame Reaſon. the er. 
preſs Legacy to the next of Kin will bar her likewiſe; 

and then, here being Excluſion againſt Excluſion, ' the 
Law muſt take Place, and the Fee hows: * Su 


plus as Executor. 


As to what has been. ur ged, that if an Banden ie 
whereof | 


Nc. and not to the next of Kin of the Executor; this - 
15 true, becauſe from the Time the Executor ha i in- 
teſtate, the firſt Teſtator dies inteſtate alſo, and it ws 


the Executor's own Fault that he did not, as he , 
alter the Property. 


$4 - 


But the Law gs ny the ne Notion of Ma- 
kind is, that the making a Man Executor, is giring 


| him (a) all, which is the leſs to be wondered at, when 


it is conſidered that "perſonal Eſtates were not ner 
* fo large r as they are at preſent. 


and 5th, _ to this Purpoſe, 


Accordin oly it was decreed in the principal Cale 
that the Executor ſhould take the Surplus as Executor; 


tho Mr. n ſaid this would: Nuke wy of 


cedents, 


| WORE." 
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13 1 ot ahn Mur aue * Ap n * i Chan- 


ſerv for the' Wiſes * «pr Je Las for © Surn ſecured 
her Apparel and private Expences, ſecured hy | 
for Years ; the Husband died and oon after the Widow ny ney for 
died, | which her Executors detanded in Equity 
500 |. for ten Years Arrears of this Pir mone? 
appearing that the Husband ined: 
the other Hand there being n 
n og par this-C Claim was 8 
| ? 201 N Df Lf one 440 
240, (* a) jute were wy that Benh 
ryirg Mary the Niece” of che Te a 
later by nag A. wi 
at the Time of led Death leave, 
convey, | Hats ba} 
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Bennet by her Card: LAS and * 0 th 
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vided that if there ſhould” be more 


"wie 


+ 7 2 r * 1 125 £44 
than one Child Men ae - 


the Marriage, then the Teſtator Thomas Heal be 3 
Liberty to diſpoſe of this 10% per Aunum to ſuch of the 
Children of the Niece as he ſhotild think 60 any 

the Beginning of the Articles ir 1 Was "to be fe Tor rat 

and the * of the Marriage.” w CAA N 


The Teſtator Tln died, 
were living and had ſeven C 
lor the Children the 30 L per Anu, With t 
thereof kreis n che L Death od ws Teflitor Tho 
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Zatuge in ſtruction of which the Court has a much greater Lati. 


(a) Vide * 
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Objected, The 39,1. per Aunum is to be left to the 
© *Heirs of the Body of the Niece Mary by Bennet, U 
nemo eff haris viventis, ſo that this 30 J. per Anmun is 
not to commence until after the Death of the Niem 
Alan at Which Time all her Children may be dead 
conſequently it is uncertain, whether the Niece May 
| will chen have any Heir of her Body by Bennet, or 
who will be chat Heir. 94 


Court of F. Lord Chancellor: This is a Ca 


4 * - Fi b : k : 7 | ; 5 ö N # \ 5 : 1 8 be $ 8 2 
. 2 | 
of Articles, in the Con · 


the Con- o tude than in the Conſtruction of Limitations of Bllates; 
Articles. Thus in the Caſe of A Marriage-Articles to ſettle Lands 
el in On the Husband and Wife for their Lives, Remainder 

_— verſus to the Heirs Male | of | their Bodies, | it ſhall be under - 

14 Rood to have been intended the. firſt and every other 

Where the Son; ſo here the Words | Heirs of the Body of the 

dein 'of the Niece dy her Husband | | ill be conſtrued Children, 
Bades of the and the rather, becauſe it is {aid juſt afterwards, and 
maden to their Heirs, whereas if there be a Son af the Ma. 
and their riage, it muſt be his Heirs alone that mult take; and 

Heirs] hall tho in Caſe there had been only Daughters, the Words 
Children, their Heirs] had been proper, yet here are Sans, and 

it cannot be intended that the Proviſion was for Daugt» | 

ters only, when not ſo expreſſed, and the Proviſo that 

reſerves a Power to the Teſtator Thomas the Uncle, 

if he thought fit, to give Preference to any of the 

Children before the reſt, ſhews that all the Children 

were to take, unleſs the Teſtator Thomas the Uncle 

ſhould think proper to interpoſe, and make an;Appont- 

ment of the 30 J. per Aunum to any one of the Chub 

dren; moreover the Preamble of the Articles was, that 

the Iſſue ſhould be advanced as well as the Husband 

and Wife, for which Reaſon all the Children of Ben- 

net by his Wife Mary that were born at the Time of 

the Teſtator's Death, ought to take this 30 L. per 4 


2 
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6 


zum, and are intitled to the Arrears from the Death 
of their Uncle the Teſtator Thoma. 


zah, There being a Clauſe In the Teſtator Thomas s Where 
Will, that if the Eſtate given by his Will to his . 3 
younger Niece rune; Lemallin, ſhould prove of greater Will, that 
Value thun "what die had before given to his Niece in Caſe what 
| Mary Bünnet, then ſo much ſhould be takeri from his ene 3 
Niece Anne Lewellin, and be refunded to his eldeſt Niece cd in Va- 
Mary, as would make them equal; it was thereupon - 1 

objefted, that what the Children of Mary were intitled 8 


to by the ſaid Marriage-Articles could not be taken as Rene ſhall 


M refund pro 
to ar tanto; 2 
given * what is gi- 
yen to either of the . Children is to ha m—_ upon as given to the * 
. 1 J L T x by 


But Lord Chancellor interrupted whe Counſel in this, 
declaring it to be clearly his Opinion, that what by thy i. 
Marriage-Articles was provided for the Children | 
Mary by her Friends, *ought to be looked upon' as Part 
of te Proviſion for Mary, and as done for her; ſince 
it was doing that for her Children which otherwiſe the. 


or her Husband Bennet would have: ben — 00 do 2 ib it; 5 


athly, Here being a La wy 100 l en eqacy 
Executor, and the Teftator having afterwards con- [IN b 
tracted a Debt of 2 5. with the Executor (who = 
an Attorney) for Fees and Buſineſs done, "reſolved faden of « 


vithout Difficulty chat this Debt _ oontracted ſub- 2 
_ to the Will, the * "4 be 12 ow Satif⸗ (a) Salk. 
jon for the ſame. 93 | nag 1. Chan 
* Ivo 
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Gb  Keybway verſus Keybway. 


Lord C han- . | NN 
cellor King. 


By the Stat. Roben, Keylway died inteſtate, leaving a a wit pay 10 

of i (or? Child, and leaving a Mother, three Brothers, 2 
theDeath Siſter, and two Nieces the Children of a deceaſed Bro- 

ofthe Father ther, and poſſeſſed of a conſiderable perſonal Eſtate, and | 


any of his 


Children the 80 bein touching the Di tion t 
ſhall die in- 8 9 ributi he 


teſtate without Wife or Children, e every Brother and Siſter and their Repreſentatives Thal have 
an equal-Share with the Mother, The Caſe was, after the Death of the Father the Son died in- 
teſtate leaving a Wife, and without Children, but leaving a Mother, Brothers and a Siſter, and 
two Nieces the Children of a deceaſed Brother. Reſolved that this was within the Statute, and 
that the Inteſtate's Wife ſhould have but one Moiety ; and as to the other Moiety, that the l- 
teſtate s Brothers and Siſter, c. ſhould come in "he an equal Share . we 


* " It was oa by all, that the Inteftare> Wi 
was to have one Moiety of his perſonal Eſtate by ” 
Statute of Diſtribution, 22 & 23 Car. 2. cap. 10. ſo 

that the only Difficulty was, as to the remaining Moie- 
Ph whether the Inteſtate's Mother as the next of Kin 
ſhould have it, or whether the Inteſtate's Brothers 
Siſter, Cc. ſhould come in for their Shares thereof 
r with the Mother? 


2 8 8 TEL bj 
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| objefted on Behalf. of the Mother, ar by the Sta- 
tute of Diſtribution the Mother as next of Kin was 
intitled to this remaining Moiety juſt as the Father 
would have been, and that the Brothers and Siſter, c. 
could not be thought to be of equal Degree of Kin- 
dred to the Inteſtate with che W ; ue ck cons 


ceſſ per q. 


Then it was inſiſted, that this Caſe was-not within 
the Stat. of Fac. 2. c. 17. ſect. J. the Words of which 
are, That if after the Death of the Father any of his 
« Children ſhall die inteſtate without Wife or Chil- 
« dren in the Life-time of the Mother, every Brother 
© and Siſter and the Repreſentatives of: them ſhall have 
| © an equal Share with the Mother; for that in this 
Caſe the Inteſtate having a Wife, it was not within 
this latter Statute, which is to take Place only in 
Caſes where the Mother before the making the wy 
would have gone away with the whole Fr Ane; ; 
whereas here, ſhe would take but Half, 


It was arias to be 8 that be Work of the 
Statute are in the Disjunctive, (viz): If after the Death 
of the Father the Child dies without Wife or Ifſue, 
that then every Brother and Siſters, c. ſhould have 
| their Share equally with the Mother; which Word | or] 

might be thought to imply, that in either of theſe Caſes 
the Brothers and Siſters, Ge. n * admitted to 
ſhare with the hee | ba 


8 


Bur that was iti. 4 EWA if _ the L Death 
of the Father the Child- ſhould: die leaving no Wiſe, 
but leaving Children, it was impoſſible that the Brothers 
and Siſter or the Mother ſhould any of them have a 
Share of the Inteſtate's Eſtate, which would all go to the 
Inteftate's own Children; - and therefore the Word [or] 


Vol. II. 4 T "mou 


8 BY ; — 3 . — — — 
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98383 ſhould be taken for [and] as is (a) done in a "i 


chardſm ver- many Cafes; from whence it was concluded, that this 


ſus Spraag, 
1 Vol, 434. 


Caſe was not within thè Statute of Fac. 2. but reſted 
upon that of Diſtribution, Car. 2. by which the Mother 
as next of Kin took one Motety, and the Wife would 


* 


be intitled to the other. Butt 


Lord Chancellor decreed the contrary, holding the * 
tention of the Statute of Fac. 2. to be, that in eve 


Caſe where after the Death of the Father the Child 
dies without Iſſue, if there be no Wife, the Childs 
Brothers and Siſters fhall come in equally with the 


Mother as to the Whole, and that where the Mother 


before that Statute came in for Half, there the deceaſed 


Child's Brothers and Siſters ſhall now come in for 2 
Share of that Moiety; and that as the Intention of the 


Statute of Fac. 2. was in Prejudice of the Mother, { 


in the Caſe which had now happened, the Words were 
plainly, againſt her, they being, © That if after the 
„Death of the Father any of the Children ſhall die 


« without Wife or Children, then the Brothers and 
„ Siſters, c. ſhall have their Share with the Mother; 


now here one of theſe Contingencies has happened, 
and therefore the Brothers and Siſter, Wc. ſhould come 


in with the Mother. 


He admitted, that if the Inteſtate ſhould have a 
Child and no Wife, and a Brother and Mother, in 
ſuch Caſe neither the Brother nor Mother would have 
any Part, but the Child ſhould take all, becauſe or- 


ginally the lineal Deſcendants the Children, ſhould be 


| Mother; and the lineal Aſcendants, the Father and 


preferred before the lineal Aſcendants the Father or 


Mother, ſhould be preferred to collateral Deſcendants, 


the Brother and Siſter, But this being altered by the 
latter Statute, therefore it was now decreed that the 


3 


Mother of the Inteſtate Keylway ſhould come in for 
1 24 4,700 
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no more than her Suse of the Moiety of the ae 
Eſtate with the Inteſtate's Brothers and Siſter, and 
the two Nieces the e mpeg of the ver 
Brother. | K NH. 1 Nt WING 


This Caſe was affirmed to be * . Chancellor W in 


| the Caſe of Stanley verſus Stanley, 1 5th * 1739. 


. 


Jer 


Webſter verſus Webper.. lr | Caſe 100. 

| Ai the Ralls, 

Ove havint by b will devifed the Reſts of bis Deviſe of a 
perſonal Eſtate” to three Perſors, the Queftion Reſdue of = 


rſonal 
Was, Whether theſe were a or Tenants 1 in 1 


. eN dene Devi 


375 a joint Deviſe, 


It was urged that by the Civil Law ſuch 1 eie 
of a Refduum would plainly make a Tenancy in com- 
mon, and tho by our Law it would as plainly make 
x Pointenancy, yet all Matters lepitory, and ot, 
to perſonal Eſtates, were to be conftrued accor 
the Eccleſiaſtical Laws ; for the Spiritual Court h I 


| proper Juriſdiction of theſe Matters, and it 1 75 be 


very inconvenient, if the Legatees by ſung here ſhould” 


have one Judgment, and by applying to the \Fpirttual, 
Court ſhould have der | 


On the other Side it was urged, that in this Caſe it 
appeared the Executors had aſſented to the Legacy, 
from which Time, it having become a legal Pro- 
perty, the ſame was determinable according to the 
Rules of the Common Law. See Jones (Ibo.) 130, 
Baſtard verſus Stukeley, 1 Vern. 48 2. Lady Shore verſus 
Billingſley. That this was a Caſe of very great and ge· 
neral Concern, and that it had been conſtantly taken 
for granted ſince the above-mentioned Authorities, that 
"here there was a Joie Deviſe of a Refiduum, the reſi- 


duary 


3 and ſhall ſurvive, . 
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hy: Aae were Jointenants, and ſuppoſing ; it 
to be otherwiſe, if one of the Legatees ſhould die in 
the Life of 'the Teſtator, his Share would go 22 
to the Statute of Diſtribution, as undiſpoſed of. 


Jo which k was replied, that tho what had been 
faid concerning the Legacies becoming a legal Propeny 
by the Executor's Aſſent might be true in the Caſe of 
ſpecific Legacies, of ſuch and ſuch particular Chattels, | 

yet when the Deviſe was of the Reſidue of the perſonal 
Eſtate after Debts and Legacies and the Charges of the 
Executorſhip paid, (as it was in the preſent Caſe) tho 
che Executor ſhould aſſent to this Bequeſt of the Ref. 
duum, yet until it appeared that all the Debts Legs 
cies and Charges of the Executorſhip were paid, it 
would be impoſſible to know what the Refiduum Wis 
and coplequemly no Property could veſt. | 


The Maſter of the Rolls ſaid, this Caſe was Ty rea 
8 for which Reafon he would take Im 

to conſider of it; and afterwards gave Judgment, tha iſ 

in this Caſe the Survivor ſhould take the Whole, and 

retain it in Equity in the ſame Manner as if '1 it had 
been the Cale of a Grant at Law. TW 

The * Decree was ; made by hs, 128 in a ür 

(a) Abr. of Caſe of (a) Cray and Willis, 28 June 1729. 


Caſes in 


243. which ſee alſo of 820 with the Reaſons _ which that Reſolution. was grounded. 


LP 
7 


Wes verſus Erriſey. In Sead. 


"Caſe IOL. 

HE Bill was to have the Web & TT AF: "I" 
ticles dated 23 December 1685, and ma 5 on | Price, $35. 

the Marri age of Richard Erriſſey with Fra ances t 0 he Marriage to 


88 


ter of Sir Feter Killigrew, and that the "Str n ons Sands 
which (either we "Miltake 0 Ir Fraue ch. Was made in 2 and Wife for 
different Manner fr pe what was contai ned 1 The Ar- 4 
ticles, might” be fer ri 1 I" i 3*F})Tim 7 7 F 71 11 3 
| 5 AH: 19113 ty uf phe dk jo 
f the H b KL. 3 to i ft 0 usband b 
. Wife, hand by the vs Few Female mh 5 qt of Hiebdhd by this Wife, 
dettlement is made before the Marriage, and faid to * ta the Articles whereby the 
Lands are limited to the Husband for 0 Lise ſans Waſte, and with Power to make Leaſes, Re- 
i * the Fore: Sc. Son of the — in Tail — N 122 ** ing gener 
of any ainder ears usban 
There are Iſſue = a: ——4 NG OE ws; 7 a Recovery, a d deviſes the Premiſſes 
to his iter; r r 3 to convey . E to them. 
* 1 4 {3 Þ; 4 
The two Plaintiffs Mary and Frances Weſt were this 
Grandaughters. and Cohen of this Richard- Errifſey and 
Frances his Wife, and by the ſaid Marriage Articles 
James Erriſſey the Plaintiffs Grandfather's Uncle being 
leiſed in Fee of divers Manors and Lands in Cornwall 
and Devonſhire, did, in Conſideration of the Marriage 
and Marriage Portion, covenant to ſertle great Part of 
Vol. II. 4U the 


* Rema ! 


Which James Erriſſey the Uncle conveyed the premiſa 


De 7e Ss 1 1726. 


the Premiſſes — the Parcels) to the Uk of 
Richard Erriſſey the Plaintiffs Grandfather (the then 
intended Husband of Frances); for Life without Waſte 
Remainder as to Part to the Uſe of Frances the intend. 
ed Wife for Life, gab che le of the whole to the Hein 

. =? 17 the Heirs tle: of.. th the Body bf of the 


1x; 
{aid Richard Erriſſey by any other Wike Remainder to 
the Heirs Female of the Body of the ſaid Richard Br. 
riſſey by Frances, Remainder over ; with Power for the 
ſaid Richard Erriſſey to make kanten for three Lives | 
and to make a Jointure. | 


2 „1 — —— . 


. . 


Afterwards, and before the Martlage, by Indenture | 


dated the 24th of March in the ſame Tear 1883, a 


Settlement was made of the Premiſſes, and mentioned 
to be in Pur ſuance and Performance of the Articles, by 


to the Uſe, of Richard Erriſſey the Husband for Life 


to the firſt an 


ſans Waſte, Remainder to Frances. his Wife for her 


Life for her Joimure, Remainder to the firſt, Oc. Son 
of the Marriage in Tail Male ſucceſſively, „an 

; every other Son of the laid Richard Hr. 
riſey by any other Wife in Tail Male ſucceſſively, Re- 


mainder to the Heirs of the Body of the ſaid As 


E rriſſe ey by t the laid Frances, Remainder over. 


By which Setchont there was an „ Omid ol 


Truſtees for {upporting contingent Renan and 


inſtead of limiting a Remainder to the Daughters af 
the Marriage the Limitation was to the Heirs of the 
Body of Richard Erriſſey by the ſaid Frances, which 
plainly gave an Eftate-tail to Richard Erriſſey, and cor 
ſequently a Power to bar the Daughters of that Mar 


riage, and alſo the Remainders over by a r- 


_ env cad \ Ride 


* al y — 1 r e Eh 6 


el and his Heirs, and having 
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| Richard Erriſſey had de . IK ſaid 4 Mavringe me 
only . _—_ and $533:45 IP $f be I'\ +1 1 


35 ft) to ALE © | 44. oy out | 


In Trinity Dm 1698. ek Aditi ge of: this 


Abe, old: Pare- of de Nest an che mee 
6000 l. and upwards, and having ſuffered a Common 


Recovery of ſuch Part of the Premiſſes as remained 
unſold, by Indenture of the 16th of February 1709. 


conveyed the Premiſſes unſold to Truſtees (Worth and 


Herle) and their Heirs, in Truſt to himſelf for Life, 


= Remainder” to * * une as **. A ene ar 


Yo ö 1 19 - 
| E314 OFI 5 A, 5 „ 2 cp 8 ey 701 
afierwiinls the ſaid Richard: Eeriſſey by Will dated 
the 27th of December 17 2:2. deviſed the Premiſe to 
his Siſter the Defendant Mary Erriſſey and ber Heirs, 
except a ſmall Tenement which he deviſed to 


one Bar- 
made 5 


1trr * dec in e followung. 


1 To Li 4 4 


| Nay the Datighnie of Miet Mein oy Wes 
married Col. Weſt; and they had Iſſue the now-Plaintiffs 


Mary and Frances my * 3 Mary We Weſt the. Mo- 
ther died, and r Ae 


e e, nobriuerr BUR (1953 

The two Plaintifh Mary and . Weſt: Rough 
their Bill againſt Mury Erriſſey/ in ordet to reflify! the 
Miſtake in the Settlement, whereby the Premiſſes, in- 
ftead of being limited in {rift Settlement as they ought 
to have been in Compliance with the Articles and the 
Intent thereof, were ſettled in Tail upon the ſaid Ni- 
bard Erriſſey ; but as to the Premiſſes ſold, the Bill 
did not ſeek to diſturb the Purchaſe, only to recover 


"i Ty out re the meat on n Er- 
M ey. 


\ 
— 4A J 
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The 


1 1 2 18 1 4 
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(a) Dec. 
1726, 


(*) Vide 
1 Vol, 622. 


the Plea being argued before the Lord Chief Baior, 


The Defendant Mary Erriſſey pleaded the Settlement 
of 1685, the Common Recovery, the Will of \Richy; 
Erriſſey, and the long Enjoyment of the Premiſſes; and 


Gilbert and the other n the n was wha 
EY k gerte bug ur das N 


- Afcerenalh the Ciafe'o coniting on to 100 heard * 
Lord Chief Baron Pengelly (who had ſucceeded to that 
Place on the Death of Lord Chief Baron Gilbent) and the 
Barons Hale, Carter and Compns, the Bill was diſmiſſed 
(a) without Coſts; it being dangerous (as it was id) 
to ſer aſide a Settlement which n to have been de · 


W and 1 ma i N! 


— Thar it 8 the Duni Hof this Manize 

e poſtponed to the Sons of a ſubſequent Martiage, 

pry ſo their Advancement b * this. Reverſion was not 
ſo much regarded; that tho the Caſe of Thavor and 


Trevor (b) was an Inſtance in Point, where 


Articles for ſettling Lands on the Husband for Life, 


Remainder to the f. Heirs Male of his Body by his then 


intended Wife, had been conſtrued to mean his fiſt 
and every other Son in Tail Male, yet where there bad 
been another Remainder, whereby the Premiſſes were 
agreed to be limited to the Heirs Female of the Body 
of the Husband by the Wife, this had never beeti con- 
ſrued to mean Daughters, the Sons being more to be 
regarded than Daughters, as they preſerve the Name 
afithe Family; beſides, that the Settlement of 166. 
had been melted by Sir Peter . aan by 15 
Ay Fran a |. 


"Pham: this But un Appeal 3 the 
Houſe of Lords, where it was inſiſted, 1ſt, That by 
the Marriage-Articles it was agreed that the Eſtate 
ML | ſhould 


+. ee 
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ould be limited to Richard Erriſſey for his Life ſans 

Waſte, and that he ſhould have Power to make Leaſes, 
- which was a plain Evidence that the Eſtate was in- 
tended to be limited in ſtrict Settlement, and that Ri- 
chard Erriſſey ſhould be but Tenant for Life, and h ave 
no Power to bar either his Sons or Daughters by Fine 
or Recovery. by i ant LE 


24h, That the Settlement. took Notice of the Ar- 

ticles, and was exprelly mentioned to be made in Pur- 
ſuance and Performance thereof, which Words were a 
Demonſtration that the Parties did not deſign to depart 
from, or vary the Terms of the Articles, nor had 
come to any new Agreement for that Purpaſe, and 
that it was apprehended the Limitations in the Settle- 
ment under which Richard Erriſſey by Conſtruction of 
Law became Tenant in Tail, had proceeded from the 
Miſtake or Negligence: of the Counſel Who drew the 
ſame, and not from any Agreement or Deſign of the 
Parties to vary the Terms of the Articles; of Which 
| Miſtake or Neglect, the Omiſſion of the common Li- 
mitation to Truſtees to preſerve contingent Remainders 
was a plain Proof. EVE WIELS $670 7750 


| zah, That the Reſpondent: was .a Volunteer; under 
the Will of Richard Erriſſey, who took Advantage of 
the Miſtakes in the Settlement, and ſuffered a common 
Recovery to bar his Iſſue, altho Mary his Daughter 
was then living, which was apprehended to have been 

| 4 manifeſt Breach of Truſt in img 


41 


Indeed it had been objected, that altho Courts of E- 
quity had in like Caſes decreed an Execution of Mar 
nage · Articles in ſtrict Settlement, in Favour of Sons, yet 
had they not extended it in Favour of Daughters, who 
were moſt commonly provided for by a Term for ears, 


do raiſe Portions for them in Caſe of Iſſue Male. 
Vol. II. * 
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was a Witneſs to the ie Spent ie had been _ 


dent 'Erriſſey by her Anſwer had admitted the never 


| But fiirely the Reaſon ſeemed to be as 1 he 
the Expreſſion of Heirs Female of the Body, contre 


diſtinguiſhed from Sons, ſhould in Marriage» Articles 
have the fame Conftruftion in Favour of Daughter, 


as the Expreſſion. of Heirs Male in Favour of Sons 
fince both were equally under the Contemplation « 
the Parties, and eſpecially ſince in the preſent Caſe 
there was no other Proviſion for Daughters beſides. the 
Limitation intended them by the Marriage -Artices 
And according to the common Courſe, where a Pro 
viſion is made for Daughters by a Term for Years, it b 
always fo _— as to be out. of the Power, a the 
maden bar 1 10. II. 3100195394 n 


$9208 5114 u ef) 


* had been obj "fed, * That the bt be 
ing made before Marriage, it was to be preſumed 
that the Parties came to ſome new Agreement to van) 


the Terms of the Articles, and that the Settlement 


was made to the datisfaction of Sir Peter Killigrem, who 


to > the Articles. 1214 O un onal 


Reſp. But (it ſeems) the e, was not «gi 


expreſſed to be in Purſuance and Performance of the 
Articles, but the Appellants by theit Bill charging t 


that 


the Parties came to no new Agreement after the Dutt 
of the Articles to vary the Terms thereof, the Reſpon- 


pretended that = Parries after the Articles came to any 
new Agreement to vary them. And as to Sir Peter 
Killigrew's being a Witneſs to the ſaid Settlement, be 
(as moſt Gentlemen in like Caſes) relied upon his Cour 
ſel's framing; the Settlement ſo as to anſwer the Intent 
of the Articles, e mr a ere to the — 
and Method thereof. 
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het. pl Bl ut tlafon ſuch; a a of Time nil 
an Acquieſcence under the Settlement, the Appellants 
ought. not at this Time < a henry to the 
Articles of. ne 04% innen 108 4115 \\h 12 Nl Mis 

Ref The). Appdlatirs w were Infants, Title 
not accrue till after the Death of Richard, Evriſſe the 


Grandfather in Fawkary 172 2. and they filed their Bill 
for Relic. within a ſhort; Time after. a1 T 115705 
D egg 51:03 iN ads gu rd 
** It. had — objected, if the Pers of Mar- 
riave ſhould: be allowed to control and vary the Settle- 
ment, the Purchaſers car waa) Erri would 1 | 


Conſequence be affected. 


To which it was anſwered, that the Appellants 
Bill was not brought againſt any Purchafer; ſince as 
to thoſe Parts of the Eſtate which were ſold by Richard © 
belle, the Appellants only prayed that they might 

have datisfaction for the {ame out / of the perſonal Eftare 
of the ſaid Richard Erriſſey, which had beet principally , 
acquired by thoſe Sales in Beekch and Vislaten 0 of the 
Truſts; and that by the Conditions in his Will annexed 
to the trifling and Ewig Bequeſts to the Appellants 
his Grandaughters and Heirs at Law, he ſeemed to be ang 
aware of the Injury he had done them, and that his 
perſonal Aſſets 1 be nan to their Demands i 
Reſpect thereof. al et 


Whereupon the - Houſe at Lords "reverſed (a) this (a) February 
Decree of Diſmiſſion, and decreed 
Worth and Herle and the — May Briſey 
lhould convey ſuch of the Premiſſes as were compriſed 
in the 3 to Truſtees, to the Uſe of the Appel 
lants . and Frances Weſt, and to the Heirs _ 
1 
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of their Bodies as Tenants in common, with Crok 
Remainders to them in Tail Female; and the | 
dents Mary Erriſſey and Barrable to account for the Pro. 
fits and to pay the ſame to the Appellants the Infant; 
alſo Mary Erriſſey the Executrix to account for the Pur. 
chaſe Money that had been received by the ſaid B. 
chard Erriſſey for ſuch Part of the nn. as he had 
ſold, and pay the Intereſt thereof to the Appellant 
Mary and Frances ur: and the Neſpondents to _ 
their Writings into the Court of Exchequer, and de. 
liver up the Poſſeſſion to the Appellants the ian, - 
but as to the principal Monies ariſing by the ſaid Sales 
| theſe were to be laid out in the Purchaſe of : Lands in 
Fee, to be ſettled to the ſame Ules a8 the Lands __ 
were decreed to be conveyed. . 


| Caſe 10 Holt verſus Frederick... 


Lord Chan- 
cellor King. 


| _ 0 5 this Caſe Gives at ) the fullowing: Point. th 
Widow ad- 1 Martha Frederick who married one Holt and fur | 


_ vived him, had three Children, two Sons and a Daupb- 
given 1000 , 


dies inteſtate ter, and having out of her own Eſtate 
on "2 to her Daughter in Marriage, died inteſtate, leaving 
the Child thoſe three Children; and the Queſtion was, - whether 
83 the Daughter who had received this 1000 J. from her 
bring what Mother, ought to bring it into Hotchpot, before ſhe 


he received 


from his ſhould receive any further Share of her A * 


Mother into ſonal Eſtate ? 
Hotchpot. 


On Behalf of the Daughter i it was urged by Dr Gyn 
and others, that the Mother was not within the Clauſe 
* to Hotchpot; that the Statute of Diſtribution 
was grounded upon the Cuſtom of London; which di 
not extend to Women, tho free of the City, but onlf 
to Men; that the Statute accordingly yy * If a Mas 


3 dies 


| . 
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« Wife ſhall have a Third, and the Children the two 


« other Thirds; which ſhews, that none are with- 


in the Acc, but thoſe who are capable of Having a 
Wife; and further, that the Words of the Statute, 
« The Children e Inteſtate not being Heirs at 


« advanced by the Inteſtate in his Life- time, Nc. are 
an Argument that this Clauſe relates only to the Fa- 
ther, and that it is he, and not the Mother, who is to 
be preſumed capable by his Acquiſitions of advancing a 
Child, And laſtly, there could not be produced a ſingle 
Inſtance, ſince the making of the Statute of Diſtribu- 


rancement that was given * * the Mother. 


ſurviving the Father and dying inteſtate, was within 


Part of the Act, why not within « every Part? That a 


Woman was alſo within the Act where there was no 
Child ; that the Word his took in both Sexes, as Man- 


Homo; that the Act of Parliament intended an Equa- 
lity among Children, and this favourite Doctrine 


was, for that the Cuſtom was originally provided for 
that: who were concerned in Trade, and (generally 


wan to be n 


1 


« dies inteſtate leaving a Wife and Children, the 


Law, other than ſuch Children as ſhall have been | 


in Equity ought to be extended as well in Caſe Wn 
Mother as a Father. A Mother was as much a Parent | 

as a Father and a8 much bound by the Law of Na- 
ture to provide for her Children; wy that the Reaſon _ 
why the Cuſtom of London did not extend to Women 


Yau dh. 6 Lord 


ton, of a Child's bringing into Hotchpot any Ad- 


On the other Side it was replied, tha a | Morher 


the Statute as well as the Father; and if within one n 


kind comprehended both, and Homo was hic wel bee © 


peaking) were Men, not Women, and all Oran are 


3 
bv 
$5 * 
* 
1 
1 
4 
41 2 
7 
U 
i 
by 
7 
2 
4 T 
4 
" 
Ly 
2 
Cr 
* 
4 
" 
1 
Ks 
„ © 
# ＋ 8 
= 
1 
N 
+ 2 
L 
. 
4 f 4 
_ 
- 7 
8 7 
9 
. 
= : 
_ 
_ : 
_ 
= 
4 
1 4 
3 
i x 
th 
LL 
i% 
1 
il _ - 
1 
0 


! 
o 4 
f * Bf 
* 
4 : 
2 
#4 "Hf 
* 1 
Ye 
L ud 1 
74 . 
15 of! 
5 4 1 
4 .B 
* 
1 
{ 1 
it . 
8 £8 
"þ f 
1 7 
14 
44 
; 
77 p 
19 14 
1 i 
# 
+ 1. 
\ RJ 
44 
> ' 
= 
il N ; 
|" "BM 
2 F 
3 ” = 
17 i 
; j 
i , 
| 17 


. .... EET RS. —ů— 


A b ee w A ³˙¹ . A ²˙ A an ae Le 
, - 


Lord Chan- 


* 
— 


358 De Term. J. Trin. 1726. 


— 


Lord Chancellor : It weighs with me, that this ag 

(o)Poſt Ed. of Diſtribution was grounded on the Cuſtom of (a 
wards and. Fondon, which never affected a Widow's perſonal E. 
435. fate; and the Act ſeems to include thoſe within the 
Clauſe of Hotchpot, who are capable of having a Wie 

as well as Children, which muſt be Huſbands only ; | 

and ſo in this Caſe, '(tho' without much Debate) his 
Lordſhip ruled that the Daughter ſhould not bring the 

1000 J. which ſhe had received in her Mother's Life 

time, into Hotchpot. 1 . 5 T $1 ou EE 
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Ce 103. +" Cotton verſus King. 


0 b 
} 


cellor King. „ : . + 
If a Parent | | H E Lady Cotton, Widow of Sir Thomas Cotton, 


ac 219 . had ten Children by her firſt Huſband Sir The 


Conveyanes war, and about a Year after his Death married th 
his Children, Defendant Captain King her ſecond Huſband, but be 


and keepsit fore the Treaty for her ſecond Marriage, ſhe being 


Power, or ſeiſed in Fee of an Houſe in Cheſhire which ſhe herlelf 


in the Hands had purchaſed, ſettled this Houſe to the Uſe of ber 
of his Agent, 


and this is ſelf during her Widowhood, Remainder to her ſecond 
pee Son Stephen by her firſt Huſband Sir Thomas Cotton in Tail 


ought not to the Remainder over; and being ſeiſed of an Eſtate for 


bind him; Life of about 1000 J. per Annum in other Lands, ſhe 


but where a 


Feme ha- demiſed them to Truſtees for ninety- nine Years, if ſhe 


ber ht 7 ſhould ſo long live, in Truſt for herſelf during her V. 
Huſband dowhood, and afterwards in Truſt for her {aid ſecond 


makes a ſuit- 


able Provi- Son Stephen Cotton by her Huſband Sir Thomas ; and like- 


fion for wile by an Indenture of the ſame Date covenanted to 
them before 


for a ſe- then | poſſeſſed) to Truſtees in Truſt for herſel 


riage, this for her Life, if ſhe ſhould fo long continue a W. 


is good, and 4, . 74 * 
dn Bagg dow, and afterwards in Truſt for her ſaid ſecond $01, 


be avoided but the Stock was never transferred; and all thel 


hree Deeds were drawn by one Brereton an Attome) 


by a ſecond t 
Huſband, ” ] 
2 imploye 


De Term. 8. Trim. 1726, 


1 


livered into the ſaid Byererons Hands, with a ſtrict 
Charge, that he ſhould not part with them, and ſhe 
herſelf had oftentimes declared, that ſhe had done this 
for the Sake of her Childreri 5; but Lady Co- ſwore 
that ſhe never gave Notice of any of cheſs — to 
the Defendant Captain Ring her fee —— who 
allo (wore that he had no Notite of any 
Deeds before his ſaid 'Marria ge wull Lady +l 
on the contrary that Lady Cov -before het — 
delivered to him a — of her Eſtate; da 
were compriſed theſe ſeveral Houſes and Lands, and 
this 10001. South Su Stock, all Written wich her own 
Hand, and this Partieofar was pꝛeduced and proved 
to be her Hand, but not proved to have been delivered 
by Lady Cotton to Captain King before che ſaid Mar- 
riege; it moreover ap 6 , (That the Lady * 
haue was _ 100 N. pen e, MA ban rw 
Aer 20 03 8111001 bardtull. vg? to VP 2 1 
The Bill was dee to have theſe Lands and Stock 
and the mean Profits fince the Mazriage}"arid/the Deeds 
delivered to the Plaintiff the ſecond 80. ur I * n 
30318 Daod : 4463 228 17181 / rotz Enie 
It erbt ig he Cauſs chat dhe Deeds; of which 
there were Duplicates, continued in Breretous Hands 
until after the ſecond Marriage, and that fterwards 
Lady Cotton ſent for them, — Ps the received: them 
and placed them in another Hand, (one Grey Grey's) where 
they were left, and came to the 'Bvocutors of the (aid 
Grey, who were made Defendants in this Cauſe; 4-1 


imployed by ber for chat Purpoſe, and weng by ther de. 


Lord chancelor: As to the Lady Cotton, - n 


| fxecured theſe Deeds, and kept therm in her dun Hands 
or Cuſtody, and they had been got from thence, I 
- not think ſhe ſhould have'beeti beund by them; ſo 577: 
t they had been placed in the Hands of We 
for wad Agent's Hands are her Hande, and  'Byeypton 
£ {ſeems 


of Naldred 
verſus Gil- 
ham, I Vol. 
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Stock, 1 would put this Caſe 


relieve againſt ſuch Bond; and tho! in 


GR 444 


"ung to > have been ber Agent, he having bern impl. 


ed by her to draw theſe Deeds, and noche Be | 
privy thereto. 1 x „ bliont of | 


| OY 5 5 11 3 21 "443 8917 TT It 2100 Be; SEN 


But then it is pr x Weight ae ris Cotton, ;;thit 


there were Duplicates of theſe Deeds, and that there ; 


Evidence, that ſhe had declared it to be her Intentin 
and Deſire to put this but of her Power, ſo that 1 | 
ſhould make no Difficulty, if the Lady were the Su- 
vivor and the ds garb in the Cauſe, to deere 
ne dab nal 40 iind 86 mitt 03 b 
111: elo 181379} »lad3 t 4% 


But. 28 to. the Huſband, wha bad no Notice of ay n 


of theſe Deeds, and. as to whom the Lady cum 


peared the viſible Owner and in Poſſeſſion, it is had 
to decree againſt him, or do any Thing whereby to 
expoſe him to be hurt b LUCIE, 1 Deeds; 30 ſuch a Settle- — 
ment made by a; Woman befe Marriage, without the 
an of the Huſband leems to be fraudulent. 


I #1 it 63 30 enord nw Talk ac 


As to the Deed. of, k; Covenant jo-eransfex the 100 
Suppoſe a Woman pre 
vately before Marriage gives a Bond without any Con- 
ſideration to a third Perſon for 1000 l. and marria one 
who knows nothing of this Bond, ſurely * woll 

ale of a Pro 
viſion for younger Children, there is the hy 
of Blood and natural Affection, yet all theſa hos 
as againſt a Purchaſer, would be 1 — * void 


I incline to give no Relief in this Caſe. 


But chen it was ſaid, that the Plaintiff, deſired u. 
Decree againſt Captain King and his Wife Lady ar 
only as to the Defendants . bad the Deeds in ther 


— Cuſtody, and were willing to deliver them up being 


indemniſied, and had — no Right to them, it 


hoped theſe Deeds «ould be deln up, for that tbej 


2 775 belong 


as, 


— — 
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relic to the Plaintiff Stephen Cotton, for whoſe Benefit: 
they were made. | | 1 r 


wherefore I will give my Judgment therein to morrow. 


Accordingly the next Day his Lordſhip decreed the 
Defendants the Executors of Grey to deliver up the Deeds 
to the Plaintiff, and that the Plaintiff might ſue in the = 
Name of the Truſtees, without Prejudice to any Relief 
that the Defendant King might have on his Bill, and 
the Bill to be diſmiſſed as to the Defendant King and 
his Wife without Coſts. Vide poſt, King verſus Cotton. 


Carrick verſus Errington,  Ciſer04. 
Dward Errington ſeiſed in Fee of Lands in Nor- — 
thumberland, by Leaſe and Releaſe in 1714. * W.. 
ſettled the ſame to the Uſe of himſelf for Life, Re- cap. 4.\ ich 
mainder to his firſt, Ve. Son . in Tail Male ſucceſſively, 2 2 | 
Remainder to Thomas Errington à Papiſt for Life, Re- N 
mainder to Truſtees and their Heirs during the Life ö, bn 
of Thomas Errington the Papiſt to preſerve contingent from uh 
Remainders, Remainder to his firſt, Cc. Son in Tail + 43." as 
Male ſueceſſively, Remainder to William Errington a 8 
Proteſtant for Life, Remainder to Truſtees and their or bd | 
Heirs during the Life of William Errington to preſerve, 8 
&c. Remainder to his firſt, Wc. Son in Tail Male ſuc- 
lively, Remainder to his own right Heirs. 


Edward Errington died without Iſſue, leaving Siſters 
who were his Heirs at Law and Proteſtants, and one 
of the Queſtions was, what ſhould become of this E- 
ſtate, and who ſhould take the Profits thereof during 
the Life of Thomas Errington the Papiſt, Whether the 
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Manner as if the A had been to a Monk, 


bes of In the next Place the Court ack that 1 ful 
21701 Wy Statute extending to Truſts as well as Wh Has 
- de x 4 


his Heirs being Proteſtants ſhall have the Profits during the Life of B. the Papiſt, and and afte! 
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Heir at Law of Edward che Grantor, or the kennt. 
man ? 


And firſt it was ruled by Lord Chancellor, and given 
up by the Counſel on all Sides, that fines the great 
Caſe of Roper and Radcliffe, which was reſolved in te 
Houle of pang the latter Clauſe of the Statute of 
11 C12 F. 4. for preventing the Growth a 
Popery, and which dieables a Papiſt from taking ay 
Land, or Truſt or Intereſt in or ont of Land, by pur 
chale, muſt not only be underſtood to prevent a Papiſ 
from buying Lands, bat alſo to difable him from nu · 
king any Lands by Purchaſe, and therefore in the afore- 
ſaid Caſe, where the Peviſe was of Lands to be ſoll 

for the Payment of Debts, and the Surplus to the Px 

piſt, foraſmuch as the Papiſt would be intitled to the | 

: Surplus of the Eftate, paying the Debts, this 1 Was c. 
ſtrued a void ee as to the * | 


Deviſe to A. 24 a That if the Caſe were no more ah tha 
a Proteſtant Lands were limited by Leaſe and Releaſe to the Uſe af 


wander te A, a Proteſtant ſor Life, Remainder to B. a Papil 


_ 1 for Life, Remainder to C a Proteſtant, and A. dies in 
mainder to ſuch Caſe the Remainder to B. the Papiſt being wid, 
dan , the next Remainder to C. ſhall take Effect preſently, 
dies, B. be in the ſame Manner as if a Bain 0 limited 


Papiſt 
ings to a Monk for Life, or to one who refuſes to tale; 


2 * C. or if ſuch ue were dead, and there had 


the fs | 


—  =HQ© a a aw co. 


B. a Papiſt 

for Life, Remainder to Truſtees for the Life « of B. in Truſt to * B. take . tho Pk uf 
to preſerve the contingent Remainders. The Truſt to let B. the Papiſt take the Profits 1s vod 
but the Truſt to preſerve the contingent Remainders good. And in this Caſe the Grantor 


— r Y 


B. s Death then they ſhall go to B.'s Son, being a Proteſtant. 


CEC — 
the Remainder limited to Truſtees to preſerve contin- 
gent Remainders, as, to ſuch Part ee a8 Was 
declared] to be in Truſt to let Thomas, Erripgtos, the 
Papiſt take the Rents, and Profits duxing his Life, Was, 
avoid Truſt; but that the Truſk, to preſerve; cgntangens 
Remainders to the firſt, Cc. Son, of Thomas. Brringion 
che Papiſt Was good. 410514 or wane} | 


3d, In the principal Caſe it was held, that in re- 
card if the Eſtate ſhould, go to the ſubſequant Re- 
mainder-man Williang Ernington the Proteſtant, it could 
not afterwards go back to any Sons of Thomas, Erring- 
in the Papiſt who. might be Proteſtants; and this being 
an Hardſhip and Wrong to a third Perſon, therefore the 
Rents and Profits of this Eſtate, during the Life of 
Thomas Errington the Papiſt, ought; to go back to the 
dilters and Heirs at Law of Edwand Erringtos tha 
Grantor, and that theſe, Siſters and Heiss at Law ef 
Edward Errington being Proteſtants, ſhould have the 
Rents of the Premifſes from the Death of Edward Br 
rington the Grantor, iilhment ew hh 
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1 {UREA men 
' Notwithſtanding it was ſtrongly objected, that the . 
Conveyance being by Way of Leaſe and Releaſe, the 
whole Eſtate paſſed out of the, Grantor, and could not 
return to him again, but muſt go to the next in [Rey 
mainder capable of taking : and further, that ſince this 
was a Truſt in the Truſtees during the Life of Thomas 
Errington the Papiſt, and à Truſt was a Creature of 
Equity, the Court which had the Power and Direc- 
tion thereof, ought to let William Errington the next 
E Remainder-man into the Poſſeſſion of the Premiſſes, - 
and that in Caſe Thomas Errington the Papiſt ſhould 
leave Proteſtant Sons, then the Court would order the 
Truſt for the Benefit of ſuch Son, and ſecure the Pro- 


ts to him. 1 


* oy * 8 5 * 
* 
. 
\ 1 1 23 . 4 
ap OE * S ® „ 4 © 4 


ans. 
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But Lord Chancellor ſaid, this would be making Uſg 

of an extraordinary Power of directing and diſpla- 

cing Eſtates, which he would not take upon himſelf 

to do; and that the Intent and Meaning of the Sta- 

tute was in a more plain and eaſy Manner complied 

with, by conſtruing the Eſtates and Truſts to be void 

as to the Papiſt only, but not to let the next Proteſtant 

Remainder-man into Poſſeſſion before his Time, ſo as 

to prejudice or endanger 'a third Perſon, the 80n or 

Sons of Thomas Errington the Papiſt, Wc. wherefore let 

the Heir at Law of the Grantor take the Eſtate for 

ſo long a Time only, as the ſame is undiſpoſed of by 
/ / ——:“. ĩðâ2N 

was above Athly, Tt was held, that as to the former Clauſe of 

ne ge and this Statute, which diſables Papiſts from taking by 


eighteen and 


fix Months Deſcent, unleſs they conform within fix Months after 


4 * * \ 
4 * , 
F , 4 4 * l 


1 gr Erghteen, if they (the Papiſts) were above ſix Months : 
Hil. lll. after Eighteen before the making the Statute, ſo as it 
was made a- . | , * | 
ainſt P- Was impoſſible to comply with the Statute, then ſuch 
piſts, heisout perſons are not within the Clauſe, nor ſhall ſuffer 
of the former 88 5 ö „ 
Clauſe of the by ik, Oh, 0 
Statute, | dia F-- tov bee þ 
(a) Boy This Decree was afterwards affirmed () on an Ap- 
"77 peel in the Houſe of Lords, s. 
p ES: 1 | Sil 2 
| Caſe 10g. Watts verſus Thomas. en ſt 
4 the m.. i e en 
Huan . H E Huſband purchaſed a Term for Years to him Sta 
ter Marriage 1 ſelf and his Wife, and the Survivor, and the Ex- BY ir 
purchaſes a Fad 3 a „ rs 
Term to 3% $ ecuto Mel 
himſelf and 135 1 Vacs þ bes 
Wife, and the Survivor and the Executors, Adminiſtrators and Aſſigns of ſuch Survivor; * 
Huſband aſſigns the Term in Mortgage, Proviſo to be void on Payment of the Money by hin [ 


or Wife, or the Executors of him or Wife. Proviſo that the Huſband, his Executors or 20 
miniſtrators ſhall till Default of Payment quietly enjoy. Huſband ſeven Years after * 

tracts Debts and dies. Decreed, that this Settlement of the Term being an nme 0 

the Power of the Huſband, and the 17 of Redemption being reſerved to him as 

to his Wife, and being alſo in the Cafe of Creditors, was Aſſets to pay Debts. 


— — — 


2 


3 


is. * ah — ** * 
. 
| 
{ 


* 
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ecutors, Adminiſtrators and Aſſigns of ſuch Survivor 
ſor the Reſidue of the Term. e 


This Purchaſe was made after the Marriage, and 
the Husband being a Tradeſman, and having Occaſion 
for Money, mortgaged the Term without the Wife's 
joining (as he might do) and the Proviſo for Redemp- 
| tion was, that if the Husband and Wife, or either of 
them, or their or either of their Executors or Admi- 
nirators ſhould pay or cauſe to be paid the Mortgage- 
Money and Intereſt at the Day, then the Mortgage 
ſhould be void. 2 5 NR ATR 


And the laſt Proviſo was, that until Default of Pay- 
ment, the Husband, his Executors and Adminiſtrators, 
e nh HS HEST OTEN 0 


The Husband ſeven Years after contracted Debts, 
and died, leaving his Wife Executrix, the Mortgage- 
Money unpaid. = | „ 
The Queſtion was, whether the Equity of Redemption 


band's Debts, or ſhould go to the Wife as Survivpr? 


By Talbot Solicitor General, the Proviſo is, that upon - 
Payment, whether it be by the Husband or the Wife, 
or the Executors of the Husband or of the Wife, yet 
füll the Mortgage ſhall in any of theſe Caſes be void; 
dad if void, then all Things muſt be in their former 
. Late, and conſequently the Wife muſt have it as Sur- 
wor; ſecus if the Proviſo had been that upon Phy- 
or oy "nt, the Mortgagee fhould re-aſlign to the Husband, 
lis Executors or Adminiſtrators, for this indeed had 

n a total Alienation 3 but in the preſent Cale it was 
it a conditional Alienation, and ſo void upon Payment 
ak the Money. 45 3 WT | * Nen 
Maſter 


vor 
bin 
Ad- 
con- 
e in 


Vol. II. 5 A 


of this Term was Aſſets for the Payment of the Huſ- = 


* f | 
. a 5 
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nnn 


Maſter of the Rolls : The Settlement of this Term 
upon the Wife being after Marriage, is a voluntary 
Conveyance, and being only a Term for Years, it wa 
always in the Power of the Husband to forfeit or alien, 
and the Mortgage is an Alienation ; for though if the 
Mortgage-Money were paid before the Day, the Mort. 


* £ 


gage would have been void, and conlequently all 


\ 2 


Ihbings would have been in ſtau quo, yet the Mortgage 
being forfeited, the Equity of Redemption (always in 
the Husband's Power) is now become a; Creature of | 


Equity, and it being in the Caſe of Creditors, and the 


Redemption given as well to the Executors of the Huſ. 
band, as to the Executors of the Wife, and the laſt 
Proviſo being that the Husband, his  Executors, e, | 


may enjoy till Default of Payment, 


22 7 « 


Decree the Equity of Redemption of this Term to 


F +14 


be Aſſets. 


| Caſe 1065. | Heath v erſus Heath. _—_ 


At the Ralls. 


One ſeiſed in NE ſeiſed in Fee of Lands, and poſſeſſed of a 


Fee of a re- 


Fee of are- \— perſonal Eſtate, having Children and 'owing Me 
and poſſeſed ney, gives Legacies by his Will, and direct that zby 


Tüte, by ſhall be, paid out. of bis real Eſtate, and gives his perſand 


Will direct, Eftate to his Children. 5 
that his Le-. WER a4 Tis $3 £1 nf) 4+ «MINAS 
gacies be paid out of his real Eſtate, and deviſes his perſonal, Eſtate to his Children 3 his/Chii- 


dren ſhall have his perſonal Eftate free from the Legacies, but charged with the Debt, ad 


the real Eſtate only ſhall be charged with the Legacies. | / = 


charged upon the real Eſtate, yet the perſonal{Ellae 
© ſhould have been firſt applied to pay them, and 0 
(a) Vide 

ante 335. 


in this Caſe the real Eſtate being, the, Fund appointed, ani 


ths whole perjodal Hide grom a . 
— Ret, . Tore 


ſhould it have been againſt a reſiduary (4), Legatee; but 


fn au Owe _,cXwo=- 


rt ee. as cw 2 — - 
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fore fore the Legacies muſt de paid out of the real ba 
only; but the Debts ſhall {till be paid out of the pe R 
ſonal Eſtate, the Will not 3 the air to be paid 

ont of the veal... VIS 4855 


* = 
* % 
* 
os 4 2 * 4 

— 
— 3 * 5 
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Watkinſois verſus Bernadifton. Ca 107 


4 the Fall. | 
N ths Caſe” it mT Wear b by the Ms & ” * Ts / 
Rolls, and ſeetec᷑ to be Ade by by. the Counfel om ed de Ri- 
boch Sides, chat if 4 Ship be in the River Thame, | and ver Thane, 
Money be laid out there, either in the Repairing, g. fit- out an 
ting out, new been HI or A parel « of the Shi Py this is Ni new 
no "Charge' u & Sl nM E Perſon thus i im- 8 
ployed, or wb finds ch. 1 Ng mu reſort x to Sener N 
the Owner thereof för Pay a, and in ich a e, but the ; 
in a Suit in the Colirt*, o Addvratty ty, to Conde emn the Fe 1 
Ship for Nori“ payne of the Mon ney, th c Courts of _  $- 
Law will gratit a Protiibition;" and i wh if the de. 8 


where 


Owner, after Money thus laid gut, mortgages the Ship, tc the ts Mate 
tho it be to one 90 Has Notice that 5 Money was Fen or | 
1o laid out, and not paid, yet ſuch Mort age 13 well 
inticld, without deu liable for any of the Money Se. Suk. 34 


thus laid our for the Benefit of the Ship as aforeſaid, 7 
and the Ship is no more liable 1 for this Money, than 3 Seen: 
Carpenter laying out wry þ in the Building g of a an Houſe 
has a Lien upon the Hduſe in Reſp 2 Sa ho 154 
the Law of Hollaud he has; but this not being the Law . 
of England, ſuch Carpenter muſt reſort to thoſe who 


imployed him, or to > the Owner of the Houſe for his 
1 ch 


But it is trite hls 11 at Sea POT ce tha r 
Contract can be made with the Owner, the e NMifter _ | 
Ploys any Perſon to do Work on the Ship, or to new 
ig or repait the” fate, this,” for 12 7 and Incou- 


"agement of Trade, is a Len upon the up, and in 


" ſuch 


n — 1 ———— — we t — 
— PPP A MPI on re A I er ITS, 4 can? \hrrer evi _ 1 


* 
* . 
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ſuch Caſe the Maſter by the Maritime Law i is 5 allow 


to ee the Ship. 


# 
p 5 


Caſe 10. Ferwiſ verſus oc 


Lord Chan- 


cellor King. 


On Order * E Minutes of an Cn in this Caiſe were taken 


for appearing 
gratis, im- 


differently i in the two Regiſters Books, in Mr. Gold: 


— the borough's, that the Defendant ſhould at the ! 


a appear gratis, and pray no Day. over, but 1 in Mr. Prices 


fendant forall Book it was only, that the Defendant oy (Appear 


D 
mo, gratis, leaving out the latter Part. 


1770 4 PF * 


The Order was dawn up with = LA Patt. i 12 it, 
that the Defendant ſhould - appear graris, aud pray m. 


Dq over; upon which a Petition was exhibited, for the | 
leaving out of theſe latter Words, and Mr. Attorney Ge 


neral inſiſting on the Behalf of the Petitioner, 
Court had given no Order for inſerting « them, 


. 


Lord chancellor asked Mr. Attorney General, — — _ 


| the Import of theſe Words, Th, #* . | 
Pear gratis « . 


| 1 women's 0 
Mr. Attorney and: Theſe Wok are 3 to ſup 


ply the Want of Service of a Subpana, that the Defer 
dant ſhould be as much bound to appear, as, if proved 
he had been ſerved, and; are no more thay admitting 


- 
8 el . ice. f , 1 : ” ? 6 "4 $& $43. Fe * 
= "#4 * * * „* r J „ , 7 : 4 
; - 7 — 1 , * * © 
4 1 * 1 . Cl . 4 3 
* bd * * ag F 4 4 


Lord Chancellor : Conſenting to an thts that the 


Defendant ſhould appear gratis muſt mean, that be 


ſhould appear, and is not to make Default; ſo os the 


former Words plainly imply the latter. 


For which Kale let the Order ſtand as s dann up 


and the Petition be diſmiſſed. Lin 
2 — 22 


. 
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Attorney ene verſus, Gill. 


O by Will deviſed an Annuity of aa 4 Deviſe of 


num, and alſo 100 J. in Money to 4. and bis uf . 
Heirs, and if 4. died without Heirs, then to a Cha- drum to 4 


rity; 4. died without Iſſue in the Life of the Teſta-! 


nd his 


Heirs, and 
tor, and then the Teſtator died, and an Information if 4. die 


vas brought againſt the Bxecutors to eflabliſh.che . Fei ten 
tity, to which the Executors demurred,. |, 3e 


4 22 Ive, 


| bring the Teſta; the Will void 23 to te Whole, and wank cannot take. 


Infiſted for the Demurrer, chat this Caſe came now 
as fully before the Court as it could do upon a Hear- 


ing; and as to the Money, the Deviſe over after a 
Death without Iſſue was void; and with Regard to 


without Heirs, and not ſaying Heirs of bis Body, but 
Heirs generally, would be void; and that this was the 
Difference in (a) Cyo. Car. 57. Herne: verſus Alen, that 
if the Deviſee over was a Brother or Couſin, or any 
Perſon that was inheritable, in ſuch Caſe it being f im- 

poſſible that the firſt Deviſee ſhould die without Heir, 
while the Deviſee over, who was a Brother or Couſin 

ſhould be living, this/ſhewed the Intention of the Te- 
ſtator to be, that thè Words Dying without Heir. muſt 
7 be underſtood, dying without Heir 57 his Body; ſecur if 


or a stranger. | | By 


2dly, * to A. ihe Deviſce) $ yi ing in the Life of # hi 


it the Will was void at the making of it, ſubſequent 
Accidents would not make it good; quod ab initio Li 
ulet, tractu temporis non comvaleſees.. 10 e 

1 5 B oy 4. 


the Annuity it was urged, that the Words if A. died 


(a) See alſo 
this Diſtinc- 
tion ſettled 
1 Vol. 23. 
Nottingham 
verſus Fen- 
nings. 


the Deviſee over was a Brother my the - Hal Blood, 6 


Teltaror, this was {aid - to be wholly immaterial; for 


* „ l n * ä „ N —— 
8 4 — 
5 . 
x, ” n F * 
q yp, 4 k bY 1 
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Mir. Attorney contra. 1ſt, A Will ought to be taken 


agreeable to the Intent, and u ntent mult be con. 


ſtrued according to common Parlance; a Man is ſaid 
to die without Heirs, or to have no "Heir, when he 
is dead without Iſſue, and this Conſtruction ouphe the 


rather to prevail in the . e N | 
; = ney uf a Clarity... 


415 


och ly, rei the gilt Detiſt to be in «Th 5 


the Deviſee in Tail is dead without Iſſue in the Life of 


the Teſtator, the Remainder (which in the preſent 


'* Caſe is to the Charity) _ to take Tr, ; = 


the other Side admitted. | 1} bil 

40, The Court ought 1 not to falſe this any oh 
125 on a Demurrer, ſince it is. poſſible the Infor · 
mation itſelf may not have ſet out the Will * a 


Ruy, all which will Appear at the Hearing. 1% a6 


R 


Lord nn If che 8 5. not "fl 
ſet out the Will which gives this Charity, it 8 Jom 
own Fault ; beſides it will not conchade yOu - * 


may amend your Information. 


As to what i is aid, that the Deb ah 0 Ben | 
der ought to be ſupported as given to a Charity, z.Juy 


poſing it void if given-to a common Perſon, ſo ſhalli 


be alſo when given to à Charity, The Deviſe being 
to A. and his Heirs, and if A. die without Heirs, to s 
Charity, ſuch Deviſe over is void, and the Word Hin 
ſhall not be, conſtrued to ſignify Heirs 2 * = 


where the. Deviſce Over is not imheritahle... 


And _ Death of pk fil Davifes | in hs Ln 


of the Teſtator can make no Alteration, if the Wil 


was yoid at the making. 


4 l 


pr”, 


| Laſth, This Cauſe comes before the Court as fully 
upon the Demurrer as it would do _ mon! : Hearing, 
and faves Charges to the Parties. 


| Wherefore allow t ihe Demuner. ay 


* # * 
* * * < "IM 
i * + b * 2 . 4 * 1 2 1 4 ; * 
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Lord Chan- 


2 iet alla 


"HE Duke of Chandos brou ht his Bit againſt "the 2 

Defendants Talbot and his ie, to compel them Regularly 
to perform Articles entered into by the Huſband — 8 
Sale of the Manor of Shams in the County of Berks, cy if 
being the Wife's Inheritance, and late the nice 1 — 
Sir Thomas Doleman, to hom ſhe Was Heir. have an Or- 


der to war- 
rant it; but if the Feme Covert's "GO Anſwer be 1 in yn Fog: an 188. and the ſame 
te a fair and honeft Anſwer, and deliberately put in with the Conſent of the Huſband, and 


the Plaintiff accepts of it, l nnen the Wife, or 
of ber I bet! it 2 11 


The Wife ane , * inffing bn ſhe 
was not bound by the Hufba My Articles, however, 
provided ſhe might have 't 3,000 L of the Purchaſe· mo- 
ney to diſpoſe of to her ſeparate Uſe (the whole Par- 
chaſe-money being 20,000 4) and. the 5 to be 
nalued, ſhe was der &: che Sale ſhould go on. #5; 


The Defendant the Huſband alſo EY 1d 
Glred that the Articles might be performed; the 
Pantiff replied to both the Anſwers ; and ſome of 
ne Relations of the Wife jnfiſtin het the Wife's 
anſger was gained by Threats and Fraud, it Was b 
the Court referred to A Maſter, to examine how and 
3 Manner this 2 5 e Jug from her ; 


) 


. 
A . . 
. # 3 oa * * N 8 * 1 f 
4 CY a #3 _ * 5 > g * 1 3 


* * 
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pute f Chandor verſus 7 allet & Vs. Cult 210, 
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There being no Order for the Wife's anſwering ſep: 
_ rately, it was referred to the Maſter, to ſtate whether 
her Anſwer was regularly put in or not. 


The Maſter reported, that the Defendant the Fen: 
| Covert did adviſe about the putting in of this Anſwer, 
and was fully appriſed thereof, and did it with great 
Deliberation ; and as to the Matter of Regularity, he 
reported, that it being put in ſeparately, in her Fa. 
vour, at her Deſire, and with the Conſent of her Huſ- 
band, and the Plaintiffs having accepted thereof and 
replied thereto, he conceived it to be regular. 


In the mean Time the Wife died, but before ber 
Death, Exceptions to the Maſter's Report were filed s 
to he ꝓ ͤ—. v5. oY 


Lord Chancellor called to his Aſſiſtance the Maler if 
the Rolls ; and on hearing Counſel they both held, that 
in regard it was reported that the Anſwer was put in 
by the Wife deliberately, by good Advice, that the Wa | 
fully appriſed — conſented thereto, and that it 
was done at her Requeſt, with the Conſent of ber 

Huſband, and that the Plaintiff had accepted of i, 


and replied to the ſame, therefore the Feme Covert, « 
any on her Behalf could not aſſign that which ws | 
done in her Favour, as an Irregularit : | 
And the Maſter of the Rolls inſtanced in the Cal 
of an Eſſoin being granted to a Defendant, where l s 
- ought not to have been, that there the Defendant hum t 
ſelf could not aſſign this for Error, it being done n . 
his Favour ; no more could the Defendant the Fem f i! 
Covert, or any on her Behalf, object to her bam Bl « 
put in a ſeparate Anſwer, when it appeared to but . 


been for her Advantage. 


4 Fat 


B lakeway ver ſus Earl of Strafford. : Caſe 111. 


> 2 ly * 1 * 1 
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n n 


— 


For which Reaſon, the Feme Covert's Anſwer was 
reſolved to be regularly put in, and the Exceptions to 


the Maſter's Report Neil. 


1 ® 


Lud Chan- 
__, celly King, 


HE Plaintiff brought his Bill againſt the Earl of One owing 


| ® @® . Linen A * + bs Debt b 
Strafford, as Adminiſtrator with the Will an- Simple Con- 
tract — 
the Sta- 


„„ MmMitations, 
Ju 1707; dev 
enry's Ships, Lands in 


on which Account Sir Henry was indebted to the Plain- hi 1 


2 


riff in 343 l. and that in December 1714. the Plaintiff re- this Pebt 


ceied 50 J. in Part of his Debt, and that Sir Henry died hy dr du. 


Debts, and that, his Executors renouncing, the Defen- 


%A 


Gant the Earl of Strafford adminiſtred with the Will 


The Defendant pleaded the Statute of ' Limitations, 
and that neither the Defendant, nor (as he believed) 
vir Henry, made wa romiſe to pay the Debt in Que- 
ſtion within fix Years before the Bill brought. © _ 


For the Plea it was ſaid 1 ft, That this Plea of the 
Statute ought not to be diſcouraged any more than 
that of the Statute, of F ines; it being made ele 
for the Quiet and Repoſe of the Subject, eſpecially in 


the Caſe of an Executor or Adminiſtrator, as the pre- 
lent Caſe was, who might not be ſuppoſed to be able 

to prove Payment, as the Inteſtate, if alive, would 

bave been. . e en 


Vol. II. 5 C 


4 
* 
240, 
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* 
* 
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2dly, That by the Statute of Limitations the Deht 


was barred, extint and become as no Debt, | and 


therefore the Will of Sir Henry Fohnſon ſubjecting the 
Lands to the Payment of his Debts, muſt be co 
ſtrued to mean ſuch Debts as were then ſubſifting, - 


not ſtale Demands barred by. the: Statute, for that ; 
contrary Conſtruction would give Way for vexaticy, | 


Demands, and occaſion People's raking up old dorman 


Pretences. 


On the other Side it was argued, 1f}, That the Status 


of Limitations was far from extinguiſhing the Dit, 
which was {till ſubſiſting, and to be barred only by 
' pleading the Statute, which the Defendant was not 
bound to, do; that it was plain the Debt was not ex 
tinguiſhed, becauſe the very. Acknowledging of it, 


would revive and take it out of the Statute., 


” 24h, That in this Caſe Sir Henry Fobnſon's having 


pug 50 J. in 1714. in Part of the Debt was an A. 
nowledgment that the Reſt was due, and that th 
was taking the Caſe out of the Statute, Sir Henry dy- 


, a 


34, That the Will of Sir Henry ſubjeRting his Lat 


to the Payment of his'Debts did create a Truſt, which 


(a) Vide 
Salk. 154. 

2 Vern. 141. 
Gofton ver- 


ſus Mill, 


was not barred by the Statute of Limitations ; ant 
they cited the Caſe of (a) Staggers verſus Melly, where 
it was decreed by Lord Cowper, that ſuch a Will fub 
jecting Lands to the Payment of Debts did raiſe « 
Truſt, and revive a Debt barred by the Statute of L 


Y 


mutations. 


5 


* 4 6M 57 
„ 5 4 * 


Lord Chancellot': 1 would be cautious of giving al 
Relief againſt an Act of Parliament; but it is 1 
a F 1 
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85 Debt is not extinguiſhed by the Statute of Limi- 


rations, ſince the Statute mult be pleaded, which the 
Defendant 18 not bound- £0 


will acknowledge the Debt; t, it takes it out of the 
Statute. | 
4:2 


But let me be ajrd A * 6s 6h L 


verſus Melly; which accordingly was done; and there- 


upon his Lordſhip over - ruled this Plea of the Statute of 
Limitations. e 


Upon an Appeal brought in the Houſe of Lords 


„ „„ 


fhis Decree was reverſed, and the Plea ordered to fand 


for an Anſwer. 
* 4 \ 
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Caſe 112. Metcalfe verſus Beckwith. 
At the Rolls. — tb b 
On 5 ” N a Bill to ſettle the Boundaries of the Manor 
Boundaries of Dale, of which the Plaintiff was Lord, and 


of a Mano, of the Manor of Sale which belonged to the Defendant, 


U , oy 
1 1 : : „ 1 : 0 N + 
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it was de- 


creed that the Plaintiff and Defendant inſiſting upon different 
ſhould pize Boundaries, it was ordered that the Parties ſhould give 


to theother a Note to each other of their Boundaries, and that the 


their Boun- Matter ſhould be tried in a feigned Iſſue. 
daries, and 5 1 . 
that it ſhould be tried in a feigned Iſſue. And the Iſlue being found for the Defendant on be 


firſt, ſecond, and third Trial, the Defendant was not only allowed the Coſts of all the Trab ] 
at Law, but alſo the Coſts in Equity, in Regard the Defendant had no Bill, and the Phintif 
might have tried it at Law without coming into Equity, On a Bill of Partition, no Coſts on 
either Side, becauſe it is for the Benefit of both Parties. OE | 
| Fo | 
| Whereupon a Trial was had, in which the Verdi 
was for the Defendant, and afterwards a new Tri 
granted, and after that a third Trial, upon a Certilr . 
cate of the Judge, that the laſt was againſt Evidence; { 
but upon the third Trial alſo the like Verdict vs = 
found for the Defendant, ſo that the Boundaries ap- 8 
peared to be as they were given in by the Defendans Wi f 


and contrary to what had been alledged by the Plain 
I 
4 And 


Aa — 
— 
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And now upon the Equity- reſerved, it coming ot 
before the Maſter of the Rolls, it was urged for the 
plaintiff, that as to the Coſts of the three Trials, the 
plaintiff muſt ſubmit to pay them; but with Regard 
to the Suit in this Court the Bill ſeemed to be in the 


there was by this Trial a plain Advantage to the De- 
fendant by the Bounds of his Manor being ſet out by 


Coſts, it being for the Benefit of both Parties, to have 
their Shares, in Severalty, and that in the preſent Caſe, 


this Verdict, in the ſame Way as they probably would 


have been in a Bill of Partition; for which Reaſon the 


Suit, and it muſt be preſumed that at the Hearing there 


the Conſcience of the Court, it had been ſent: to a 
Trial, under which Circumſtances it would be hard 
to make the Plaintiff pay the Charge of ſatisfying the 
_ Conſcience of the Court, when the Thing was in its 
Nature doubtful. 82 r 


Defendant having no Bill, the Diſmiſſion ought to be 
with Coſts; otherwiſe an Encouragement might be 
given for great Vexation, without any Proſpect of the 
leaſt Recompence. N 


Maſter of the Rolls : The Objection that this Bill 
was in Nature of a Bill of Partition, ſeems to be of 
lome Weight ; but as the Defendant has no Bill here, 
and the Plaintiff might have tried this Matter at Law, 
and more eſpecially ſince no Part of the Iſſue is found 
for the Plaintiff, who is in the Wrong in toto, why 

Vol I IE TD ii os 


Plaintiff ought to pay no Caſts, and the rather in this 
| Caſe, in Regard the Plaintiff had a probable Cauſe of 


was Evidence on both Sides; and therefore, to ſatisfy 


But for the Defendant it was ſaid, that the Plain · 
tiffs Bill in this Caſe ought to be diſmiſſed, and the 


| 
1 
N 
| 


— 


* 
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ſhould he not be within FOR common a De a = 
* Colts e 1 the Bill with Cut " 


Caſe 113. „ Olen verſus H 3 $1 

| Lord Chan- ee 

cellor King. | 
"HE Plaintiff's Bill was to whoſe a Reale 

Asto _Ten- of a Mortgage, and to ſtop the Payment of Tn. 


gage Money, tereſt from the 2 5th of September 1722, there having 


to be reaſon- ac Wh 
able Notice Money and Intereſt, + Birth 7 


of paying it | 
in; and if the Tender be inſiſted on to ſtop Intereſt, the Rel muſt 1 kept ta — that Tine, 


there ought heen then a Tender made of Wm the . 


becauſe the Party is to be uncore priſt. Six Months Notice given to pay in the Mort Me 


ney at Lincoln's Inn Halli tho! this be not the Place mentioned in the Proviſo of the 
where Money was lent in Town, and no Objection made to the Notice, no Reaſon bor: a pe 
ſonal Tender, or to make a Man _y_ a great Oe toa Perſon i in * J ic F > 


f 14 


RN 2 ex that on th > Day before the ** & - 


March 1722, the Mortgagor gave perſonal Notice in 
Writing to the Defendant the Mortgagee, that he would 
tender the Money and Intereſt between the Houts of 
ten and twelve in the Morning at Lincoln's Im Hall on 


the 2 5th of September 17 22, which accordingly was done. 


Objett. by Solicitor General Talbot, Lineolw's Im Hal 
is not named in the Proviſo in the Mortgage D Deed, as 
the Place for the Payment of the Money, and” there 
fore the Tender mult be to the Terſon. en 
Lord Chascelbor: The Money being kent er n. Len 
and after perſonal Notice given for the Payment there 
of, and no Objection made by the Mortgages to the 
Place at the Time of the Notice, it would be very 
hard to make the Mortgagor travel with this Las Sum 
of. Money to Oxford, where the Mortgage Led. 


But in this Cafe it ought to appear, that the Mort 
gagor from that Time s oi kept the Money 'ready 


I wheres 


th 
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arg) the contrary. — being proved, that * 
Mortgagor was not ready to pay. it, therefore the In 

tereſt muſt run on; and decree the Wen ue to re- 
aſſign to the Mey or _ r u. 


F 'T 1 5 4 F b 
5 i i . - i ; 


—Teunſend on "OP 
gs th ARG WT \ Lord Ch 
Lawton, 1 5 „ Law oed, 6: 


1 4 11 41 


Jun and Montague. 


Y a Settlement on the W e of — Defendant On Mar. 
John Lawton Senior, Lands were limited to his - 4 "poo 
Uſe for 99 Years, if he ſhould ſo long live, Remain- { Yar, 

der to the Defendant Montague and at Truſtees (of f den 4 
which Moygague was the Survivor) for the Liſe of Jule le 
Lipton Senior, to preſerve. contingent Remainders, Re- _ 
mainder to his Wife far Life, Remainder. to the firſt 2. to ſupport 
and ſecond, c. Sons of the nee \ * by al Male woo owl 
lucceflively, Remainders over. 1 
Ge. Son of A. A. has two Sons, C. and D. A. the Fathbr You FS: Premiſſes 
he and his Son C. covenant to ſuffer a mt and to procure . the Truſtee to join, B. 


the Truſtee by Anſwer ſubmits to the Court: Court will not 7 the Truſtee to join, un- 
es D. the ſecond Son of the TO will conſent, 


The Wiſe Was s dead, and the Petend aged Edward 
Lawton and Joby Lawton were the only Iſſue of the 
Marriage, and the Defendant ohn Lawton the Father 
haring mortgaged the Premiſſes to the Plaintiff, and 
the Defendant Edward Lawton. the Son being come of 
Age, the Father and.Son entered into Articles with the 
laintiff, and thereby covenanted, that they would 


ſuffer a Recovery, and procure Mr. Mont ue me: ſur- 
wiring Truſtee to join therein: But, 


RNemainder 


| 


Mr. Montague refuſing to join in making a AH to 
the — the Plaintiff brought this Bill to compel a 


ſpecific 


380 De Te erm. o Michaelis, D 


- ſpecific Performance of the — . that 1 
Montague W N in during the ee | 


Mr. Montag ue - by Nukes Conia to 10 as the 
Court ſhould direct, and ohn Lawton the young 
Son was 2 Defendant. 


* F FL # \\ 


1 
5 > 


| 
| 1 90 Lord nn bed it the ounger W 
| ; . cCunſent that the Truſtee E in in makir Pg Te. | 
a nant to the Præcipe? and being is No; bis Lordſhi 
| ſaid, then he would not decree the Truſtee to Join, i | 
| that he vos not take ny any Man' $ . ö 
| 


3 


 Hereupon it was :nliſted, that ther Court had 0 

(a) 1 . the like in the Caſe of (a) Mr. Miunington the eldeſt 
a Abe Son of Sir Francis Winnington, upon his Son's Marriage 
& 24 with Mrs. Read, where Mr. Minnington the Father - 
brought a Bill zagainſt the Truſtee for preſerving con | 
tingent Remainders (he himſelf being only Tenant for 

99 Years) to compel him to join in "raking: 4 Tenant 

to the Præcipe for a common Recovery, and the Court 
decreed he ſhould do it, in order to. make, a new. Mar 

riage Settlement. e 


Caſe to come before me; in the Caſe cited, the Truſter 
Was decreed to join, in order to preſerve the Eftate 1 in 
the Family; but in the principal Caſe you would 
have the ſame done, with a View only to alien. Dif t 
miſs the Bill as to Mr. Montague and the younger don 
with Coſts ; but decree John Lawton the Father, and 
Edward the Son ipecifeally to pagers ak 9 


with the . | 


1 

] 

1 8 

Lord Chancellor: 1 alſo would do 1 were the lik 
| 

8 
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Duke of Devon verſus Atkins, drt 1s. 
fron Kinton being ſeiſed of a Leaſchold' Eſtate for An Eftate 
three Lives, and having upon his Daughter's Mar- fer © 


| . Lives grant - 
riage ſettled the ſame upon Truſtees, in Truſt to the « to 4. bis 


Daughter for her Life, Remainder to her Huſband, . 


Remainder in Truſt to her Children, and for Want of firators, isa 
ſuch Children, then in Truſt to the ſaid Aaron his Ex- — 24 
ecutors and Adminiſtrators; and the Daughter being n 
dead without leaving any Child, . 1 


NO his Debts by 
ſimple Contract as a Leaſe for Years would be. 


Aaron Kinton makes a Will, and deviſes the Rever- 
| fon, which was thus reſerved to himſelf and his Exe» 
cutors, to his Wife for Life, and afterwards to his 
Siſter, and then to his Siſter's Son, and dies, 


On a Bill brought by the Duke of Devon who was 

a conſiderable Creditor of Aaron Kinton, to charge 

this Eſtate with his Debts,” it had been decreed by (a) (e) 2 Vern, 
Lord Cowper, that the Reverſion of this Eftate for Lives ''*: 
reſerved to Aaron Kinton, his Executors and Adminiſtra- 
tors, was by the Starute of Frauds and Perjuries made 
perſonal Eſtate, and being made ſuch could not be de- 
nled away by the Teſtator in Prejudice of the Credi- 
tors, but ought to be liable to his Debts, and ſold for 
that Purpoſe. ES 


But the Deviſee in Remainder after the Death of : A 
Aaron Kinton the Teſtator, not being made Party to 


that Suit, and the Teſtator's Wife the Deviſee for Life 
being dead, he now- brought this Matter over again. 


And it was inſiſted upon by Talbot Solicitor Gene- 
ral, that tho the Remainder-man could not be bound 
Vol. II. Wks 5 ee 
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y ther 
to, yet ſo far might that Decree be made Uſe of, 4 | 
ſhew it to have been the Opinion of that great Ma 
my Lord Cowper, that an Eſtate pur auter vie, when 
limited to Executors, was perſonal Eſtate, and as 
(a) diſtributable within the Statute of Diſtribution, 


by the former Decree, not having been a Part 


Mr. Attorney General. Before the Statute of Fraud 
and Perjuries, it is plain an Eſtate pur auter uis was no 
conſidered as perſonal Eſtate; and that Statute ſays, that 

| Where it is limited to the Heir, it ſhall not go to the 
Executors or Adminiſtrators. Put the Caſe, that one. 
ſeiſed in Fee ſhould convey to the Uſe of himſelf fir 
Life, Remainder to his Executors, would that be per 
ſonal Aſſets? And if the Executors are ſpecial Occy | 
pants, or take by Occupancy, then it cannot be Alle, 


Lord Chancellor : The Caſe 2 of Lands in Fee be 
ing limited to Executors, is different; here the Execy- 
tors and, Adminiſtrators are made ſpecial Occupant | 
and alſo take as Bxecutors, whereby the Premiſſes ar 
erſonal Eſtate as naturally as if limited originally to 


Erecutors. 


Wberefore I ſhall decree this to be perſonal Flats, 
and conſequently that it could not be deviſed av 
by the, Teſtator from his Creditors; neverthelels be- 
ing a 1 ecific Deviſe, all the reſt of the Teſtatgr's pe- 
ſonal Eſtate not ſpecifically deviſed muſt be ff ap 
plied to pay the Debts, and if there be any other 5 


/ 


(a) Vide Salk. 464, & Carth. 76, Oldham. verſus Pickering, cs. 
However, though in the Spiritual Court an Eſtate pur auter vit be not 
diſtributable, on account of its being a Freebold, yet it ſeems a if 8% 
Court of Equity it ſhould be diſtributable, and that the Admin 
ſmould be taken to be a Truſtee for general Legacies, if any; and 
no Will, then for the next of Kin: And as the A iniſtration may be 
| Eranted to.one only as principal Creditar, he ought nat w wer ik 
e Reſidue of the Eſtate pur auter vie, as Adminiſtrator. 


* 
ww 5 * 7 
* * 
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ic Devils, che ſame ought to come in —— * 
this and pay its Proportion; but if that will not 
ſerve, all muſt . wy the Teltator's 132 


. 


n 


B Jackler verſus W ebb & 3k 
gell poſſeſſed of a conſiderable. 


” Caſe 116, 


whom being dead leaving Children, made his Will Cite, + 
lated the Third of December 171 5. and after feves 2.5; 2. 
ral Legacies, thereby given, bequeathed the lus dead leavi 
of hs perſonal Eſtare equally to his Son Janes, and are, 
to his San Peter's Children, to his Daughter Travorſs f. Wiliche Te- 


and to his Daughter Webb's Children, and his Due x Sriks 


ſole Executor. 3-98 | 8 * 
g and to .“ 


n Petra aammmR 
oe TORY * n, 


N 


| 5 


11.1 
ter ue: was in low Circumſtances, and } been 5 
twice a Bankrupt, and therefore the Teſtator M * 55 
Wil made ſome. roviſion for her Leparate Ule. . | 


The ole was, Po theſe Children and Gd | 
Quldren ſhould, take, 7 her Virpes or per Capita? ? 


Mr. Solicizor General inſiſted, that the Grandebildren 
hould take per Stirpes,, it not being likely that the 
Teſtator mould intend his own Children, his Son James 
ad his two Daughters Traverſe and Man to take 
5 greater Share his. x perſona Eſtate than each of. 7s 
7: Grandchildren, ſoma of which were of very tender: 
cars, and whoſe Maintenance and Subliſtence would. 

con- 


Lord Chan- 


Hume — cell King. 
Eflate, 2 — had ſeveral Children, ſome of One having 


ter Man, ne, eee 9 N 8154] 


Children, and to his Dengler C. and D. © "IR and to his Daug ter E. 3 D. is living 
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. tly require a very mal Expence; but that the 
Conſtruction in this Caſe ſhould be according to ſe 
Statute of Diſtribution of Inteſtates Eſtates, where, 

Caſe of Children taking, they take only the Shane 1 
their deceaſed Parent and as mn of ' the j 
Stock, 


Mr. Ag General contra: Such Part of the Sur 
plus of the , perſonal. Eftate as is given to the Grand. 
children muſt be the ſame, and have the ſame Con - 

ſtruction, as if the Teſtator had particularized each 
Grandchild by Name, as John, Thomas, Wc. when 

there could be no Queſtion but that the Grandchildren 

mult have taken per Capita and not ber e 35 


% 4d. as to the Statute of Diſtribution, it is not 
likely that the Teſtator in this Caſe underſtood the 
Statute or the Conſtruction thereof, or had any Alu- 
ſion to it; neither could this will come within that 
Part of the Statute of Diſtribution, in regard the Te- 
ſtator's Daughter Webb was living, and therefore ber 
Children could take 9 * W wn 
thar Statute. 


Jo which it was added, Hint a Ws 2 1 p 

| Reaſon why the Children of the Teſtator Daugb 
Mebb were inſerted in the Will, becauſe their Father 
was in very low Circumſtances and unable to provide 
for them; and as to the Teſtator's Children, they all 
had Portions given them before in his Life-time; and 
this being additional, it was but reaſonable that the 
Grandchildren ſhould take an equal Share of the * 
_ with the Teſtator 8 own Children. 


b 

Lord Chancellor at ry nel inclinable that the u 
Grandchildren ſhould take Per Stirpes only; yet # f 
W he decreed that the Teſtator's Foo and 1 


I the 
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the Children of the Teſtator's deceaſed Son Peter and his 
Daughter Traverſe, and the Children of the. Teſtators 
Daughter Mebb, and his Daughter Mau, (being in all 
fourteen in Number) ſhould each of them take per 
Capita, as if all the Grandchildren had been named by 
their reſpective Names; and that the Grandchildren 
could not take according to the Statute, or in Alluſion 
thereto, foraſmuch as the Ieſtators Daughter Webb 
was living, and ſo her Children could not repreſent - 
her; and to determine that the Grandchildren ſhould 
take per Stirpes would be to go too much out of the 
Will, and contrary to the Words, when the Meaning 
of the Teſtator might be according to his Words, and 
that Meaning a reaſonable and ſenſible one. 5 


(Firſt Seal after Michael mas Term, before the Maſter o 


the Rolls, in the Abſence of Lord Chancellor.) 
A Sequeſtration was granted, unleſs Cauſe, againſt 


\ che Defendant Lord Clifford for Want of an An- 2 


& ? 


{wer ; afterwards he put in an Anſwer, which being A Sequeſtra- 


tion niſi is 


reported inſufficient, it was now moved for a Seq ui 
ſtration abſolutely, an inſufficient Anſwer being no ag dig or 
Anſwer, and in ſuch Caſe the Plaintiff is to go on Member of | 


where he left off before the inſufficient Anſwer w * 


; aS Commons, 
put in. +,» + tho! this is 

3 8 : 2 ) ã wn, 8, wn: Jiu , -— ſome Hard 
ſhip; but if there be a Sequeſtration ui againſt a Peer for Want of an Anſwer, and the Peer 
puts in an Anſwer which is inſufficient, yet the Order for Sequeſtration ſhall not be abſoluts 


Maſter of the Rolls : As in Caſe of a Peer, or Mens 

of the Houſe of Commons, it is an Hardſhip 
upon them that a Sequeſtration, which in ſome Re- 
pes is in Nature of an Execution, is the firſt Proceſs; | 
o when a Sequeſtration is granted againſt a Peer nif 
Wh I. em 
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for Want of an Anſwer, it 1s good Gu. againſt fit, 
Order ni,, to ſhew that the Anſwer is put in, which | 
muſt be allowed for Cauſe, and when that Anſwer ix 


reported inſufficient, the Plaintiff muſt move again 4; 


novo for a Sequeſtration nifi, which Goldsborough the 
Regiſter ſaid was the Courle of the Court. = 
Caſe 118. Serle verſus St. Eloy. 
At the Rolls, FFF = | . 
One deviſes NE ſeiſed in Fee of Lands near Godalmin in Surry 
4 ogy ye S— that were in Mortgage, and likewiſe ſeiſed in 
=) an Fee of other Lands, deviſed his Lands in Godalmin to 


Ageoftwen. his Couſin and God-daughter Jane Styles at her Age of 
ty-one, fub- twenty-one, ſubject to the Incumbrances that were there 


ject to the 


Incumbran- upon, and ordered that the Rents and Profits of the 


ces there- 
upon, and 
the Rents 
during the 
Infancy to 


be paid tober the Teſtator's Debts. 
Father, and | | . | | 
deviſes all his other Lands to Truſtees to pay his Debts, the Lands in D. being mortgaged, this 
Mortgage ſhall be diſcharged by Monies ariſing from the Sale of other Lands. 


Premiſſes ſhould, during the Infancy of his ſaid God. 
daughter, be paid to her Father for her ſole Uſe, 
and deviſed other Lands to Truſtees, in Truſt to pay 


- 


Obj. The Lands in Godalmin are deviſed ſubject to th WAN * 
Incumbrances thereupon, for which Reaſon the Deviſce 
muſt take them cum onere, and be contented to pay off n 
the Mortgage. = 


Maſter of the Rolls contra: The Deviſe of the Eflate 
ſubject to the Incumbrance is no more than what it 


implied, for the Teſtator could not do it otherwiſe; j 
but when the Teſtator deviſes other Lands to pay bus 

Debts, this muſt be intended all his Debts, and con. qu 
ſequently the Debt by Mortgage of Godalmin is Fart df bey 
thoſe Debts which are to be paid off out of the Money Bl .. 
ariſing by Sale of the Truſt-Eſtate; and this 3 the Lin 


ſtronger, by the Teſtator's having appointed the Rent 
and Profits during the Infancy of his God-daughter ® 


2 


* 
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be be paid to the Infant's Father for the ſole Uſe of 7 | 
Infant, which is as much as to ſay, that they ſhall not 
go or be applied in Diſcharge « of the Mortgage. 155 


And tho the Infant by her own Bill had lubmitted 


to pay off this Mortgage, yet his Honour ſaid, he muſt 
take Care of the Infant, and not ſuffer her to be Weder 
by any Miſtake of her Agent. 


Wherefore paying the Coſts af the Dq, Jet the 15 
fant amend her Bull. 


* Anonpmus. 5 Caſe 119. 


| OTE; the Courſe of the Court is, That where a Where the 
Cauſe is brought on upon Bill and Anſwer, and Such 


the Plaintiff's Bill is diſmiſſed as againſt a Defendant, cul only en Bill 
in ſuch Caſe only 40 s. Coſts is to be paid by the {; ne 


Plaintiff ; but if the Plaintiff has a Decree againſt the N. 75 
Defendant, though upon Bill and Anſwer only, if the dhe D. 
- Plaintiff has Coſts given him, it mult be Cofts to be — 


on 6. 

| taxed, . ; 

| | be paid; but / 

er againſt the Defendant, tho? only on Ba and Os there Coſts 
m taxed, 


Peck verſus Halſey. ie 190. 
At the Rolli. 
T HE Teſtatrix Mrs. Peck by her will inter 4, after One be- 
Legacies given to ſeveral of her lations: be- . 0 
queathed to her two Grandchildren A. and B. ſome of _— 
ter beſt Linnen, and made I. 8. reſiduary Legatee. bet Linnen; 
the Uncertainty ; 


yet the Court recommended it to the Executor to give ſome of the beſt 
Linnen to the tee, | : 


i Min FI ao gays 


Maſter 


* 
.” 
* 
3 


A Bequeſtof Maſter of the Rolls: This is a rold Legacy bh the 


ſuch of the 
beſt Linnen 
as the Exe- 
cutor ſhould 
think fit, or 
as the Lega- 
tee ſhould 
Chuſe, had 


Caſe 121. 


Lord Chan- 
celly King. 


Tenant for 
Life of Coal- 
Mines may 
open new 
Pits or Shafts 
for the 
working the 
old Vein of 
Coals. 
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Uncertainty ; the beſt of my Linnen is uncertain, | by 
ome of my beſt Linnen is more uncertain till ; if | 
were ſuch, or ſo much of my beſt Linnen, as 


ſhould chuſe, or as my Executors ſhould chuſe for a 
them, this would be good, and by the Choice of the 
been good. Legatees or Executors is reducible to a Certainty, bt 


in this Caſe it is merely void for the Uncertainty, 


However, afterwards foraſmuch as theſe were ſo 


near Relations to the Teſtatrix as Grandchildren, and 


having no other Legacy by the Will, and fince it W 


plain the Teſtatrix intended ſome Linnen, his Honour 


did by the decretal Order recommend it to the reſidum 


Legatee, to give ſome of the beſt of the Teſtatrixi 
Linnen to theſe Legatees 4. and B. which Recommends 


tion in the like Caſes (he ſaid) the Court had ſome· 


times made. 


Clavering verſus Clavering. 


HE Defendant was Tenant for Life of Lands in | 
- Durham, but not without Impeachment of Walt; 


the Plaintiff was the Remainder-man in Tail, and in 


theſe Lands there were ſeveral Mines of Coals, 


which | 


were open before the Defendant the Tenant for Life 
came to the Eſtate, and the Tenant for Life opened 


the Earth in ſeveral Places, but (as it was ſaid) wih 


Deſign only to purſue the old Vein of Coals. And 
the Plaintiff moved for an Injunction to ſtay the De 


fendant from opening the Earth in any new Place. 


Lord Chancellor : This was determined in the great 
Cauſe of Hellier verſus Twiford, in which I was af 


Counſel; the Matter was tried at the, Aſſizes in 
= 


Dev 
ſort 
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ſire before Mr. Juſtice Powel, and held great Part of 
| the Day; there it was proved by Witneſſes to be the _ 
Courſe of the Country, and a Practice well known 

in thoſe Parts among the Miners, that any Perſon ha- 

ying a Right to dig in Mines may purſue the Mine, 

and open new Shafts or Pits to follow the ſame Vein; 

and that otherwiſe the working in the ſame Mines 
would be impraCticable, becauſe the Miners would be 
choaked for want of Air, if new Holes ſhould not be 
continually opened to let the Air in to them; and the 
{ame Vein of Coal frequently runs a great Way, and 

(as Lord Chancellor expreſſed it) the fame Mine of Coals 

was very knowable and eaſy to be diſcerned ; beſides, 

that to ſtop the Working might be the Ruin of the Hazardous 
Colliery for ever; and in the 3 Caſe it appeared . 26 
that there was a Fire- Engine kept by the Tenant for e gay the , 


0 


Life of theſe Mines, which carried off the Water, Working | 
without which the Mines would be loſt, and the Mine. 
working of this F ire · Engine coſt 40 or 50 l. a Week. 


Then it was objected by the Attorney General, that One ſeiſcd of 
theſe Mines were not opened when the Settlement was herein 
made ; having been opened by the Perfon who by that there are 


Settlement claimed an Eſtate-tail, and was ſince dead 2 
vithout Iſſue, whereas the Settlement gave only the Be- fettls the | 
fit of the Mines then opened to the Tenant, for Life. ir Tal, Ke 
nent of the Mines then opened to the Tenant, for Life. in Tail, Re- 
B. for Life, A. opens the Mines, works them, and dies without \Iflue ; B. may continue 
working in all Mines lawfully opened. | e 


: 


Sed per Cur”; It ſeems as if the Tenant for Life may 
vork all Mines which were lawfully opened by the pre- 
cedent Tenant in Tail, tho ſubſequent to the Settle- 
ment... PR 00 be 


v deny the Ehud. 


7 : 
: ; . * : E 
þ 4 ” 5 
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Ele 122. Thomas Davis Leſſee of 


John Peirce, | Pf laintif „ 


Creſwick Norton & * 
Us 


A. beiſel in Hs was an Ejectment tried at Chelmsford Sun. | 


OS, mer Aſſizes 1726, and the Lands in Queſtic 


a Siſter C. being of {mall Value, and depending merely on the 
Co * . . R | Py 
viſcs bis Words of a Will, it was by Conſent made a Caſe to 
Lands to his el tow 4 ini | ice Dawn: 
3% be determined by the Opinion of Mr. Juftice Reynold, 
Tail gene- who tried the Cauſe. | I | 
ral, and if Eg £4 | 5 Log | 

his Son B. ſhould die without Iſſue, and his Wife ſhould ſurvive him, then the Wife to have 
the Premiſſes for Life, Remainder to C. in Fee; B. the Son dies without Iſſue, but Teſt» 


tor's Wife-dies before him; C. is not intitled to the Remainder in Fee, becauſe the Conti 


gency is annexed: to all the Deviſes over. 


The Caſe was, Thomas Hooker the Defendant's Unde 


was ſeiſed in Fee of Lands in Seeward-Stone in the 


Pariſh of Waltham-boly-croſs in Eſſex, and had a Wit 
Alice, an only Son William Hooker, and a Siſter May 
Stratton. „„ 1 


ä Thomas Hooker the Father, by his Will dated the 
fifth of July 1705, deviſed his Lands to his Son 
Williams Hooker and the Heirs of his Body, and if hv 
ſaid Son ſhould die without Iſſue of his Body, and 
the ſaid Teſtator's Wife Alice Hooker ſhould ſurwv 
his the ſaid Teſtator's Son, then the Teſtator's Wik 
Alice ſhould enjoy the Premiſſes for her Life, and- after 
her Deceaſe, that the Premiſſes ſhould be enjoyed b 


the Teſtator's Siſter Mary Stratton for her Life, and a | 


ter her Deceaſe [the Teſtator's Son William Hooker be. 

ing dead without Iſſue as aforeſaid] then the Teſtator 

deviſed the Premiſſes to the Leſſor of the Plaintiff 

John Peirce, and to two others Pigborn and 125 
1 


Defendants. 
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both ſince dead) and to their Aſſigns for ever. 1 The 
Teſtator Thomas Hooker died, the Wife Alice did not 


ſurvive the — Son William — but died bes 


fore him. 


The ſixth of Seprember 1709 the Son William 


premiſſes for her Life, and died the eench ' Offober 
1723. 


died, and the other Deviſee John Peirce ſurvived, and 
was the Leſſor of the Plaintiff ; and the Queſtion was, 
whether John Peirce the ſurviving Deviſee took any 
Thing by this Deviſe, in Regard Alice Hooker the 


Son dying without Iſſue in the Life-time of the 

Teſtator's Wife had not happened, and whether this 

Contingency was annexed to all the ſubſequent Eſtates 

and Limitations, and prevented any one of them from 
taking Effect? 


— ' 


deviſed to Alice Hooker the Teſtator's Widow was a 
ielted, and not a contingent Remainder ; ; 


2dy, That if the Remainder to the OT s Wis 


gency did not extend to the ſubſequent Limitations ; 
but the Deviſe to the Leſſor of the Plaintiff (Peirce ) 
uss to be taken as a ſubſtantive Deviſe, W any 
Regard had to the Contingency of the Teſtator's _ 
Vie without Iſſue in the Life-time of the Teſtator's 
Vite; That the principal Caſe did not differ from the 


Iſſue 


Hooker died without Iſſue; upon which Mary Stratton 
the Teſtator's Siſter and Heir entered, enjoyed the 


Pighory * Randal: two of the Deviſdes over in Fee 


Teſtators Widow died in the Life-time of the Teſta · 
tors Son William Hooker ; fo the Contingency of the 


ObjeRed by Serjeant Baines, 1 ft That the Header 


dow was a contingent Remainder, yet this Contin- 


Cale of a Deviſe to my Son 1 m Tail, and for Want of 


it <a radi 
* 


Shen 
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material and inſignificant; for if the Teſtators Wie 


cauſe B. could not take unleſs he ſurvived A. 


Wife for her Life, it might be reaſoriable to take 0 


come to twenty- one, then theſe Wor 


ther, and therefore not within the Rule of Boraſton's Cale. 


De Term. J. Michaelis, 1726: 
Iſſue of my Son the Remainder to my Wife, or of | 
Deviſe to my Son and the Heirs of his Body, and if 
he die without Iſſue, - then the Remainder to my Wiſe; 
in which Caſe the Words [if] or [then *] would he 
inſignificant, and no more than the Law implied, |! 
expreſſio eorum que tacite inſunt nibil operatur 3 and that 
in the Limitation of the Remainder to the Wife fo 
her Life, the Words | in Caſe ſhe be living at the Time 
of the Son's dying without Iſſue] muſt plainly be im- 


was not then living, ſhe could not take; and it was 
the ſtronger, as it was but an Eſtate for Life which 
was given to the Wife, and was the ſame Thing as if 


the Deviſe were to A. for Life, and if B. ſurvives 4 


then to B. for Life, in which Caſe this would be z 
veſted Remainder in B. and the Words | if B. ſurvine 
A.] would be void, and no more than implied, be 


Or ſuppoſing this to be a precedent Condition, or 
a precedent Contingency to the veſting of the Eſtate for 
Life to Alice the Teſtator's Wife, yet. the Deviſe of the 
Remainder in Fee to Peirce and the two others upon 
the Death of the Teſtator's Son without Iſſue, was 4 
good Subflantive Deviſe, and conſequently the Leſſor 
of the Plaintiff well intitled. + © 


Mr. Juſtice Reynolds : If the Deviſe had been to 
the Teſtator's Son and the Heirs of his Body, and 
if the Teſtator's Son ſhould die without Iſſue, and 
the Teſtator's Wife: ſhould ſurvive. him, then to the 


4 | 
ben and Then are Adverbs of Time, and when they refer to 

a Thing that muſt of Neceſſity happen, as when an Infant mien 
5 do not make a co t Ke. 

mainder, 3 Co. 2 1. 4. Boraſton's Caſe; but in this Caſe it is wholly t 
certain whether the Son ſhould die without Iſſue in the Life of the 


8 hy =; 6 pg 
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be a veſted mw 2 common Remainder to the Te- 
ſtators Wife, upon the Son's dying without Iſſue; 
but as it would have been plainly otherwiſe, if the 
Deviſe had been to the Wit: in Tail, or in Fee, in 
Caſe the Son ſhould die without Iſſue, and the Te- 
Rator's Wife ſhould be then living; ſo in the pre- 
ſent Caſe it is the ſame as if the Deviſe upon this 
Contingency had been to the Teſtator's Wife in Fee, 
becauſe all theſe Remainders are but as one Eſtate a- 
filing upon the lame ae and as em one 

Root. N 


Moreover this Deviſe to Pierce and the two others 

in Fee, on the Teſtator's Son's dying without Iſſue, can- 
not be taken as a ſubſtantive Deniſe, becauſe the De - 
vile is to Pierce and the two others in Fee, the Teſta- 
tors Son being dead without Iſſue ' as aforeſaid; which 
Words | as aforeſaid | imply as in Manner aforeſaid, or 
as if theſe Words had — repeated, (via) in Caſe my 
Sn dies without Iſſue, my Wife then living; for which 
Reaſon the Contingency not happening, the Deviſe to 
Pierce and the two others is void; and if this were but 


doubtful, yet om men, Words an I's 1 15 not to 
be diünberited. 2 


4. 2 | 1 | 
Whereupon the! we _—_ FIN Days ali in con- 8 
lidering of the Caſe, delivered out the e vn the De- 
fendant, with theſe Words ſubſcribed, | 


I am of on thas the Haabrier limited to «i 
Leſſor of the Plaintiff by the Will of Thomas Hooker is 
2 contingent Remainder depending on the Death of 
illam Hooker without Iſſue in the Life of Alice the 
Teltator's Wife; and as that Contingency never hap- 
pened, the Remainder which depended thereon could 
ever ariſe; therefore let the "Aſſociate deliver the 
Vol. II. 5 H _ Poftea 


394 be Term F. Mir baelis, 1726 
Dies in this Cale to | the Defendants or their 4 At. 


torney. 
Dec. 19. 1 ee. 
Caſe 123. Anonymus, On Petition, 
Lord Chan- 
cellor King. TH 
Creditor P ON, the Deion of a ; com complaining 
coming in A that 4. one of his Creditors had come in unde; / 


Commiſion the Commiſſion and proved his Debt, yet had ares 


88 the Bankrupt, and praying to be diſcharged : The Coun- 


to prove 71 {el « the «her Side inlifted, that by the Statute of 
5 227 — 


poſe the 
Bankrupt's 
obtaining his 
Certificate, 
yet he ſhall 
5 ſue the 
pgs at 


ſion, not on- i and 1 not other wiſe, rag upt is charge 4 by 
„ Aichotray Debts, yet in this Caſe the Ck was not within 


ividends, 


but as to his the latter Statute, {o 48 * have his Debts: diſcharged, 
votinga- he having not got his Certificate allowed, and ws 


Pankrope' within the Statute of the 13 Elis. liable to be ſued by 


Gen: bis the Creditor for the Debt, eſpecially in this Gale, th 
Creditor coming into the Commiſſion for 90. other 
Reaſon but to oppoſe the Bankrupt's having his Certb- 
cate, which he would have had, if the Creditor 1 


not come in and proves oy Debt. > 10 
That the Creditor was. willing 10 2 jy Fl 
Advantage of the Bankrupt's Effects or Rflate, aul 
therefore it was fit he ſhould be at Liberty to ſue de 
Bankrupt at Law, he not having got any Oertißcate, 


een me 2 might be under a ar 99 17 


— 
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had not come in, the Bankrupt would have gained his 
Certificate ſigned by four Fifths of his Creditors in 
Number and Value, and now he had come in, though 
for no other End than to oppoſe the Bankrupt's having 
the Certificate, yet Endeavours were uſed to deprive 
him of the Benefit of the Law againſt the Bunkrupt. 


Lord Chancellor. It has been the Conſtruction of the 
Court of Equity, upon the latter Statute which diſ-  _ 
charges the Bankrupt of his Debts, on his procuring 
a Certificate ſigned by four Fifths of his Creditors, and 
allowed by the Chancellor, that where a Trader be- 
comes a Bankrupt, and any one of his Creditors 
in before the 2 to prove his Debt, "nd with 
Delign only to the Bankrupt's Certificate, yet 
this P o&f the Creditor is an Election to Nee 


- _— 


his Remedy for his Debt under the Commillion, and 
if pending that, the Creditor {ues and arreſts the Bank- 
ap, a . . pink in I 
the Creditor at his own Ex 9 diſc arge the B nk- 
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ſuch Creditor to proceed at Law againſt t 
fir his Debs, en 
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Caſe 124. "4 arte FT | L Indi ii 
Lord e ; 1. 1 C of the E aff India Com P any. 
cellor King. | B 


as” Trader contracted with the Company at 'ohe of | 
3 at 1 Þ their Sales for the Purchaſe of a Parcel of Baſt 
Common India Goods, to be paid for at a future Day, and before 


Law, none 

ſhould come the Day of Payment he became a Bankrupt, +. 
in on a Com- 75 in ; 1.7 + - 

miſſion of Bankruptcy but ſuch as were Creditors at the Time of the Bankruptcy, beczuſt 
the Bankrupt could not afterwards charge his Eſtate. But now (ſince the 1. x, cap. z.) 
if A. gives a Note under Hand payable, at a future Day, before which Day A, becomes ; 
Bankrupt; in this Caſe ſuch Creditor by Note ſhall come in. But a Contract by A. at in 
Eaſi-India Sale to buy a Parcel of Goods, before which Day A. becomes a Bankrupt, thi 
not within the above-mentioned Statute: Neither is a Bond or Note to pay Money on a Con- 
tingency, before the happening of which Contingency the Obligor or Giver' of the Note be- 
comes a Bankrupt, within the ſaid Statute, ORF RU TE Ter, 


"In * | | 


Lord Chancellor. Formerly in caſe a Trader contra! 
a Debt payable at a future Day, and afterwards (but be | 
fore the Day of Payment) became, a Bankrupt, this not 
being a Debt.until after the Bankruptcy, at which Time 
the Bankrupt could not do any Act to alien or leſſen 


his Eftate to the Prejudice of his Creditors, ſuch Con WW 
tract was held void, and the Creditor not allowed to | 
come in for a Satisfaction under the Commiſſion. | 
1 

0 


7 Geo. 1. cap. 3 1. was made, But the preſent C 


- 
. Et 
* 


within that Statute, becauſe the Goods were not del 


vered, nor was the Contract ſigned by the Party @ 
| I 5 | 13 8 


(a) See the Statute, in which there are no expreſs Words to this Purpoſe 


—_— 


A 
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Anqd at this Day, if a Bond or Note be given by a 
Trader upon a Contingency, and before it happens the 
Trader becomes a Bankrupt, and then the Contingens 
cy happens; this is not within the Act, neither ſhall 
de Hebt ariſing (a) after the Bankruptcy be ſatisfied 
under the Commiſſion. V 


Bays verſus Bird. OB aw 

; „ 5: Tor hows 
Me Zouch late of Odybam in the County of Hants r King: 

deceaſed, by Deed of Settlement in 1702 cre- gfe in, 

ated a Term of 500 Years in the Manor of Odybam, demiſed the 

and the Waſtes and Commons there, in Truſtees the .. Tue, 

Defendants Field, Fervoiſe and Redyard, in Truſt to pay B. C. and 

Debts, and for a Charity, upon which Premiſſes there GS 5 

was great Quantity of Timber growing, and the Term 1 ok pay 
was not without Impeachment of Waſte. _ 16 


ſot a Cha- 

N | | %%_ 1:74 ; T1 9.00 

of the Truſtees being in Poſſeſſion, and as a Receiver appointed by the Court, cuts down 

1000 l. worth of Timber, D. one of the other Truſtees conſenting ; B. the Truſtee for the 

Charity, or as Receiver, ought not to take Advantage of his having Poſſeſſion, without which 

he could not cut down the Timber, yet the Timber muſt be valued according to what it 
would be worth at the End of the Term of 500 Years, . 2 


Upon Zouch's Death the Reverſion de ſcended to his 
Heir, who ſold the Reverſion and Inheritance to Field 
one of the Truſtees of the Term, who was alſo ap- 


- 


pointed Receiver of the Eſtate by the Court. 


Field cut down from the Waſtes and Commons of 
the Premiſſes above 1800 J. worth of Timber, but 
iet ſufficient for Repairs and Botes for the Tenants. 
. * wy PM 
hr! I. TR 
12 But if the Contipgency 7 before the Bankrupt's Eſtate be 


7 diſtributed, ſuch \ 1 
ie parte Carel ; 55% Creator come in pro rata. Vide poſt 497 
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ATrifteof down any Timber; and it was compared to a On 


deren Lord, or to the Owner of the Inheritance, yet un 


he does be Which in the preſent Caſe ought to be eſtimated a ed 
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The Queſtion was, whether the Defendant Fill 
ſhould make any, and what Satisfaction to the Tr 
for the Timber which he had cut down? 


f 05. for the Charity: Tho the Timber was 12 oe 
the Inheritance, and Field was Owner of the. Inben. 
tance, yet if he had not been a Truſtee of the Tem 
nor Kiev of. the Eſtate, he could not have juſtified 
entring upon the Premiſſes duting the Term to cit 


1 . where, tho the Right to the Timber be in 
r to d, yet cannot the Lord enter to cut it down; ke 
ns Jar the the Timber if Blown down would belong to th 


Fee; be would be the Act of God; but the Lond or Reverſion 


8 ir cannot by his own Act entitle himſelf to the Timber 


Sie ing to the Rate and Value it would yield at the nl 
to the Cha- of the Term of 500 Years, at which Time, if 
"uy. it would however be decayed und rotten and of l 
Value; and tho the Defendant Field was a 'Trulllee, be 

ought not to make Uſe of that Poſſeſſion to the Preps 

dice of the Truſt, much leſs make an ill Uſe of ie 
Poſſeſſion he had as Receiver, that being to be looked 

upon as the Hand of the Coutt, and therefore the 

Court buphr to make him pay as much as it woll 

have been worth his While to have given the obe 
Truſtees for their Leave, if it had been asked for ths 
cutting down this Timber, Which ought (it was füt) 

to be Half, and that it would be very well Werth th 
Defendant Fitld's While to'yive Half for fuch'Licen 

in regard whatever he got thereby, was clear Gain, : 

the Termors had a e N in the 1 Trees, 

to the Maſt and Shade. e 

| e js Ppa 
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Upon this it was proved by * the achten an- 
Timber; and as to the Termors of the Maſt ” 
and Shades, it would hardly ſatisfy the Charity to have 
an Iſſue to try the Value of the —— or Saale ae 
the Term. 


That during the Tum, and s 1 
of, it was likely by ſame Tempeſt or Accident the 
Trees might be blown down, and then Fiad would = 
be entitled thereto; alſo that this being a Common 
or Waſte, (and not Iacloſures) the Jury would give 
but little Damag = for the Leſſor's rr ren u 
Lao wad cutting the Timber. 


lu Chancellor : We 
chaſer of the Reverſion could not enter upon the Pre- 
milles to cut down the Timber; 1 
Co-Truſtee's Aﬀent to the. Cutting down of the Tim- 
ber, it was a Breach of Truſt in bim, of which the 
Defendant Field ought not to-take any Advantage, ſo 


that ſomet ht to be ay: or 
Tr for des Lon WT w 


And on his Londglaraconking a 20k, vo Paris | 
agreed thereto, and ſo che Blatter vs compron 


Another Point aroſe in this Caſe, which o * add =_ 
the {aid Mr. | Zoweh by his Ded in 1702; granted his = 
1 and Manor of Ochlum in Hlanmpſbine, and his 
Manor of Woking in Surrp, and all bis Manors, Lands aud 
bremiſes in Obes _ Woking afioxclaid. — 


The, Queſtian was „ "Whether the Grantar's:Manor m e 
of Hartleraw, which was Within che Hundrad of Od 4 Bond 
ban, but not within the Manor of Odybam or Woking, 
thould pak by this Deed ? And after Debate, | 
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One ſeiba in Lord Chancellor: Ani Hundred is only a Franchif. 
Hundred Conſiſting of a Court called the Hundred Court, and 
andof Lands probably has the Return of Writs, and b ev Grant | 
dred, grants the Franchiſe pales, but not all the e r's Lands 
= Hun- within that Franchiſe; wherefore by the Word: Hun. 
paſſes only dred] the Manor of Hartlerow not being named in the 
— 44 Grant, does not paſs, and the rather in Regard J hea 
not tee it {aid and offered to be made oiit, that the Manor df 
Hundred. Harrlerom and the Hundred: and Manor of Ochban 
came to Mr. Zouch's Family by different Purchaſes, and 
at different Times 3j but where Mr. Zouch grants hi 
Hundred and Manor of . Odyham, and his Manor of 
Woking, and all his Manors, 1 and Tenements in 
Odyham and Woking aforeſaid, the Words ¶ Odyhum afore | 
ſaid] muſt have Reference to, and intend the Hundred 
of Odyham, eſpecially as the Grant is of all the Gin. 
tor's Manors and Lands in Odybam en ſo that 
tho there may be a Manor within a Manor; pet it i 
not likely that Hartlerow Manor ſhould de i Manor 
within the Manor of Oqhham, nor is it [pretended ſo 
be, neither does it appear that:Odyhans is menridned a 


a vill. in the Deed, but only as an For: (ON 


But it being obſerved, that 1 _ Me! a3 
well as Odyham ; whereas Woking:couldinot by-iſiteided 
as an Hundred, but rather as a Vill, and e muff 2 


when 1 N 


CET) 7 4 3 for g 
oF * 15 a 


Land aer Then * he bs nie! in a 9 
ue at the next Aſſizes for Hants, whether: compriſe 
or not compriſed within this Grant of 17053 and i 
Mr. Field be Defendant, and the reſt of the Truſtes 
Plaintiffs, and let the Deed be admitted to have been 
executed by Zouch, and that Zoueh was at A! uy 
Nee 2 Lands 1 in en ene | 


| Hy John N. apt er ver ſus Lady Effingham. Caſe 126. 
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Lird Chan- 
 'cellor Eing, 


IR John Napier Nephew and Heir of Sir Theophilus gie sf the 
J Napier” the firſt Husband of the Defendant Lady | pe- 
Efingham, (who after the Death of Sir Theophilus mar- cree agai 
ried and ſurvived Lord Effingham) brought his Bill againſt ug Cg 
the Lady Effingham (inter a) to be relieved againſt a within ix 
Conveyance gained unduly by Lady Effingham from her . 
firſt Husband Sir Theophilus Napier, whereby he ſettled w Ay, the 
divers Lands lying in the Middle of his Eſtate, and ant 
likewiſe the Manor of Sbirlington, a Manor that had make a - 
been long in the Family, of which there are about 200 examine | 
Tenants, and this Manor named in the Middle of the Wieſe 
Parcels, amounting in the Whole to above 600 l. per 
annum; whereas the Defendant by her Anſwer admit- 
ted, that the Lands agreed by Sir Theophilus to be ſet- 


tled were not above 400 |. per Annum.. 1 1 | 
And the Defendant Lady Effingham preferred her croſs 
bill (inter a7) to eftabliſh this Settlement, = 


vol. IL. 5 K 


Lord 
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Die Term. . Hill 1726. 


a new. Bill, ſnewing that his Cauſe had been miſma- 


(a) 19 Feb. 
1724. 


the Rolls, and after hearing Counſel on both Sides, ths 


ſhould be 


Lord Chancellor Parker (among other Things) xe. 
ferred this Matter to be ſtated by the Maſter ; and x. 
terwards the Plaintiff Sir John Napier, an Infant, en. 
hibited his Petition to his Lordſhip for Leave to bring 


naged by his former Solicitor, and making out the 
ſame by Affidavits, upon which the Court gave Leave 
to bring ſuch new Bill. = 0 


But the Defendant Lady Effingham (a) appealing fron 
this Order to the Houſe of Lords, ſhe was let into the 
Poſſeſſion of the Premiſſes, but Leave was given the 
Plaintiff to ſhew Cauſe within ſix Months after be 
ſhould come of Age. 8 5 

And now Sir John Napier petitioning the Court that 
he might have Leave to amend his original Bill, or be 
allowed to bring a new or ſupplemental Bill as he 

l 3 and alſo to amend his Anſwer to 
the Croſs Bill; _ OM 


Lord chancellor called to his Aſſiſtance the Maſin o 
Day the Opinion of the Court was delivered. 
As to what is prayed concerning amending the or- 
ginal Bill, there does not appear to be any Precedent 
in this Court of an Amendment to a Bill in a Pat 


wherein it has been diſmiſſed upon the Merits. 
| The Plaintiff Sir Joby Napier, now he is of Apt 


ought to be well adviſed how he goes on in this Caule, WW 

as it is inſiſted at the Bar that there was a Particul 
given in by Sir Theophilus for inſtructing Counſel to drs 

the Settlement in Queſtion, which compriſed this Mr Bi 

nor of Shitlington. ö | | 
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But as to the preſent Queſtion concerning the Man- 
ner in which the Plaintiff ought to ſhew Cauſe, and 
bring this Matter before the Court, it is not to be ima - 
rined that Sir John is tied up to the former Proceed- 
ing only, for that would be the moſt imperfect Re- 
lief which could be given. = 


Therefore this Cauſe is to be conſidered as if there 
had been a common Decree againſt an Infant relating 
to his Inheritance, with a ifs cauſa within fix Months 
after he ſhould come of Age, in which Caſe it would 
be plain the Defendant might amend his Anſwer. _ 


All Infant Defendants by their Anſwers put in an 
early Claim to the Care and Protection of the Court 
in Relation to their Right, and-ought to have it, for- 

aſmuch as they are ſuppoſed unable to take Care of 
themſelves z which _ from the general Superin- 
tendency this Court has over Infants ; all Decrees 
apainſt them give ſix Months after they come of 
Age, to ſhew Cauſe; and therefore Sir John Napier in 
- preſent Caſe ought to have Leave to put in a new 
Anſwer, PEE fs 


And the Maſter of the.Rolls ſaid, he look d upon this 
4 a Matter of Courſe and of Right, believing that 
be had granted the (4) ſame upon a Petition ex parte. 


Note ; The Conſequence of an Infant's putting in a 
new Anſwer is, that he may examine Witneſſes a- new 
to prove his Defence, which may be different from 
What it was before. PAR 


Gardiner 
(a) See the Caſe of Fountain bn Cain and Teffs, 1 Vol. 50h re- 


lun to this Matter, wherein ſuch Order was made by Sir John Trever 
alter of the Rolls. FL 1 ES 
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. Gardiner verſus Griffith. 


vovſon on- 


h be mort- the Advowſon of Eckington, made a Mortgage there 


and be Mortgage is forecloſed (tho the Mortgagee be in Poſſeſ- 


Church till 


| cloſed, (a) See alſo 2 Vern. 401. Amburft verſus Dawling; 2 Vern. 549. Attorney Gnow 


* _— 


404 De Term. F. Hill. 1726. 
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Lord Chan- | | | | 
ogg _ SA Gardiner the Plaintiff's Father, bein | 
OM.” ſſeſſed of a long Term for ninety-nine Year d 


beams to the Defendant by Way of Aſſignment of the Term 


void, it ſeems Upon Condition to be void on Payment of the Mon. 
in this Caſe '/ | | 
the More- gage-money and Intereſt at the End of the Year, and 


gagee is to there was a Covenant in the Mortgage-Deed that o 


preſent, e- 


ſpecially it every Avoidance of the Church the Mortgagee ſhoull 


in the | | 
the Agree. Prelent. 
ment be that the Mortgagee ſhall preſent, 


| Several Years after the Mortgagor died, "1 


One mort: It was admitted by Lord chancellor and by the Com 
dee 2 Ma- ſel on both Sides, that if there be a Mortgage made d 


nor with an 


Advowſon a Manor, and an Advowſon appendant, before the 
appendant, 

Church be- ſion) yet the Mortgagor ſhall preſent if the Chu 
omes void, . i ow; oy 
Mortzagee, becomes void, for the Preſentation is to be preſumed 


tho' in non to yield no Profit, and conſequently cannot be account 
not preſent ed for, nor go towards Satisfaction of the Mortgage; 
tothe for which was cited Wood and Hinchman verſus Sir Ti 
the Mor- mas Stanley, and alſo Mr. Serjeant Selby's Caſe (a). 


gage is fore- 


verſus Hęſteth; and Preced. in Chan 7 1. Fory verſus Cox. 


But the principal Caſe was ſaid to differ, nothing 
being mortgaged here but the Advowſon, ſo that the 
Mortgzgee could have no other Satisfaction than by 
providing for a Child, Relation or Friend on the AF 
vow ſon's becoming void, and the rather for that i 
was the expreſs Agreement in the Mortgage-Deed, iht 
as often as the Church ſhould become void the Mort 

gagee ſhould prefent, which expreſs Agreement 1 
I . 
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be good even in Caſe of a Mortgage of a Manor 
with an Advowſon appendant, and this was till ſtron- 

ger, as it was the Caſe of a. periſhing Term, where 
every Preſentee or Incumbent would have an Eſtate 
fr lig in the Chinch to wich the Court, though 


* 9 Ih 
: 
TS 
1 
_— 


it gare no Opinion, yet ſeemed to inclin 


„I 
Verv's; 
ln 


But it .appRATG; ».FAaRt this Bill againſt the Mort- Mortgage. 


ter Inſtitution, Lord Chancellor diſmiſſed the Bill, de- ente; H 


< 


daring, that as a Dare impedit was confined to the by Mong: * 
fix Months after the Death of the. laſt. Incumbent, ſo brought 


the Bill ſeeking to compel, the Defendant to reſign, and Bienen 
conſequently to deprive him of his Living, ought by the ame 


the ſame Reaſon to. be limited to the ſame Time; and Vane = 


the relieving againſt this would be to relieve againſt N. 
an AQ of Parliament, which had punctually been ob- 
ſerved for ſome Hundreds of Years, ever ſince the 
13th of Edward 1. and that the Tempus ſemeſtre ought 
to be as much obſerved here as at Law, in regard it 
A . 


tended to the Peace of the Church. 
Indeed, had a Quare impedit been brought with 


. 


EY 


in 
| the fix Months, and the Bill been preferred after the 
ix Months, the Court might, on a proper Caſe, give 
Directions in Aid of the Quare impedit, that t. Mort · 
gage ſhould not be given in Evidence, &c. but here 
there was no Quare impedit brought, and the Bill came 
out of Time. Wherefore FFI 


Per Cur”, diſmiſs the Bill as to that Part which ſeeks. 
to compel the Defendant to reſign his Living; but let 
the Plaintiff redeem the Mortgage on Payment of Prin- 
pal, Intereſt and Cs. 


WI 5 L. | Anonymus 
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Lord — . | 
cellor King. 

A Witneſs Ar Witneſs 2 tor the Dellen FR one * 
11 ᷓ — 4 the Interrogatories depoſed ſeveral Things very 
OO == reflecting upon as that he was a vexatious Man, 
. and a Stirrer up of Suits, Ec. for which the Witnel 
he onto ot WAS ordered to pay Colts, | 


it e the Commiltioner's Fault to take down ſuch Depoſition. | 


And now Mr. Melmath ſecanded y the PO: 02 
neral moved the Lord Chancellor to dilc charge that Or- 
der, inſiſting it was more the, Commiſſioner's Fault, 
who upon ha Comiſſion i in the Country, took theſe il * 
Depoſitions, than tlie Witneſs's; for the Witneſs might 
be an ignorant Perſon, and not know what was pto- 
per to put down or depoſe; but the Commiſſioner 
mult be ſuppoſed to underſtand this, and therefore if 
an Anſwer be reported ſcandalous, or impertinent, the 
| Coſts by the Rule of the Court are to lie on the 
Counſel. | 


£ 3 3 
3 1 
3 þ * 5 


Lord Chancellor: 1 find the Commailii oners. on a bot 
Sides attended at the Examination, ad ſince it ws 

the Commiſlioners Fault to take down any Depoſition 
that was ſcandalous or ene e * 
the Order. 


py | Quere, If the Interrogatory. had led. t to it? for it 
ſeems in the principal Caſe it did not, it being ths 
laſt general a gs 
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Ex parte Lefebore. | Cale 129. 


* Lord Chan- 
Gives 4 promiſſory Note p oe 6 Octet; pas 
for 200 J. Value reteived, B. e it to 0. 3 
who indotfes it over to P. a 200 l. paya- 
1 3 5 
B. indorſes it Cie 43. e Fae 
On, 5 11 the it wE. A 2822 the £ | — Jas =— in 
1 2 Creditor for hal be ae Nr LT. omen 
more than 150 J. it | <1 
A. becoming 4 Bankrupt, a Cohn of" Na 


ruptcy iſſued out agu s, and D. comes in as 4 
Creditor, and pays his Contribution money as 1 
a Debt of 200 J. and proves the Debt. 


Then B. becorties 4 Bankrupe, and bci 
ing taken out againft him, D. in like Matine 5707 ag 
pays his Contribution to this Cortiillon. as' for the | 
vhole Debt of 2 00 L and proves it. Rag 


Afterwards C. the kult Indorſor Becomes nee 
ad on a Commiſſion xaken out againſt him, P. (as 


re) pays his Contribution-Money as for the' whole 
of 200 J. and proves the fame. + | 


The Aſſignees under dle Commit of Mitt 
Yanſt A. the firſt _ pay a Dividend to D, after 
the 


De Term Poſche, 1227. 
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of 2001. ſo they ought to allow H. 4 Dividend for the 
ſame; and eſpecially in regard all the Dividends: which 
were like. to come to him out 
three Bankrupts, would not be near ſufficient to Pap , 
bis juſt Debt; and that as to D. — 
and the two Indorſors were equally his Debtors for abe 
Whole; wherefore it was prayed, that D. the Petitioner 
ſhould: have hie Dividend out of the Eſtate of B. the 


duced te 1504. by his having 


Debt due to the Petitioner upon this Note; far. 7 
in the Pound is paid in Part of the Debt, by nece 


5 for a Debt of 15041, only unpaid upon the Nate; but 


dorſor beyond the Debt of 1501. 8 due 00 
the ſaid Note let has be bo ard . 


Eſtate, 111 

then the Aſſignees in the Corhmiſſion of mcg 

againſt B. propoſe to make a Dividend out of B. 

Eſtate, but refuſe ta pay Des Dividend 48.0 

for the whole 200 %. hut only fa 

the 200 1,” being pid off, by the 
4. che firſt Bankrupt's Eltate. 


Upoi this, D D. ni perkidadd 2 Lord Chancelbr, * ſd 
ed; that as the Commiſſioners in the Commiſſion againſt 
B. took D.'s Contribution - Money, as of the whole Debt 


the Eſtates of the 


— the firſt Drawer 


Bankrupt for his full Debt of 200 J. and not as 1. 
received the * e 1 
5 4. in the Pound out of the Elite of A. + 


145 Chancellor : The 72 in 7 5 "WR 2 2 3 
ru D. has received upon the Dividend out of the 
Eſtate of 4. muſt be taken to reduce and leflen the 


Conſeq uence ſo much leſs of the Debt — 4 — 15 
and . the petitioner muſt take > 1. 


with regard to ſo much of the Contribution Mone) : 
the Petitioner D. paid to the Aſſignees in the * rg 
fion of Bankrux ptcy ſued out againſt B. the fiſt l. 
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Leg verſus Turnbull. 


or antes oth 1 Vil. o' gw, 4 8 
Copyholder in Fee by Will charges his Lands with A Cory- 
| Payment of his Debts; the Lands lay in England, Fee by Will 


bur the Heir of the Teſtator was an Infant, and lived chars bis. 


| Lands with 
in Scotland. Payment of 
| his Debts, 


che Lands being in England, the Heir an Infant in Scotland; the Creditors bring their Bill to 
have their Debts paid out of the Copyhold Premiſſes; the Heir appears, and there is an At- 
tachment for Want of an Anſwer ; but the Heir being an Infant, the next Step is. to bring 
up the Body; the Infant being in Scored the Plaintiff is at a Stand. The Infant mi 
anſwer by a certain Time, or ſhew Cauſe why a Receiver ſhould not be appointed, 


A Bill had been brought againſt the Heir for Satisfa- 
Gon of the Debts out of the Copyhold Eſtate, to which 
the Heir appeared, but was in Contempt for not an- 
ſwering 5 a e nb.) FRG of fog 


Whereupon Mr. Solicitor General Talbot. moved, that 
the Plaintiff might have the like Proceſs againſt the De- 
endant the Infant 48 if he were of Age, Or elſe that the 
Court would appoint a Receiver of the Eſtate in Queſti- 
on; for that as the Defendant the Infant enjoyed ſuch | 
Eſtate by the Protection of the Laws of England, ſo the 
lame ought to be ſubject to the Laws of England; and if 
the Court ſhould not make ſome Order in this: Caſe for 
the Relief of the Plaintiff, there would be a Fallure of 
| Jullice, ſince the Defendant being an Infant, the Proceſs 

alter an Attachment was for a Meſſenger to bring up the 
Body to anſwer, which could not be in this Caſe, in Re- 
card the Defendant the Infant was in Scotland; but if he 
vere of Age, the Plaintiff might proceed to a Sequeſtra- 
a of the Land in Queſtion, and by that Means have a 

emedy. | . l 


Lord Chancellor: The Court ought to lend its Aſſi- 
nce in this Caſe, in order to prevent a Failure of 
Juſtice ; and if the Defendant will not anſwer, the 
Lands being in England, I will ſtop the Rents in the 
Tenants Hands ; but let the Defendant anſwer by the 
Vol. II. e ſecond 


\ 


%% ono 


— 


a . . 2 Paſebe, 1727. 
. Seal ** Term, or bew, 0 * why Procel 
ſhould not iſſue againſt him as if he was of full Age, 
or ul a Receiver ould not be appointed of te 


Prem es. Oy 
Caſe 131 | | +34 Ira} N | 
Lord Char "Sir Robert Drrerr verſiis D; Pert. 
cello ing | Ke £6 


1 N the Proofs of this Cauſe the Plaintiff had proved 
a certain Deed, and the Defendant on Petition to the 


Rolls, that the 
Ae bow Maſter of the Rolls got an Order for Leave to inſpect 
e Deed the Deed, becauſe (as was ſaid by Mr. Solicitor General 

Pe Cauſe in Support. of the Order) the Depoſition of the Wirnek 
and referred referring to the Deed ay the lame, Part of tt De 


to by the 0. 9 7 
Depoſition poſition. | LN N 
as being Part 1570 IK: e 
thereof, diſcharged by Lord Chancelte, * that he Defendant before Haring is * 90 fe 
the Strength of the Cauſe, or any Deed to pick Holes in it. oak 


Mr. Lutwyche. moved to diſchargs this Orc der, for | 
that the other Side cat have no Right to ſee the 
Strength of my C Cauſe, or the Evidence of my „Tit 
before the Hearing and if this were to be 
fach Motions whe? be made every Day, fince it would 
be every one's Curiofity to try to pick Holes in the 
Deed or Settlement by which 28 is difinherited, and no 
| ſuch Order in the like Caſe was ever yet made. 
; a Js at nn i 1340 14 © 

Which Lord Chancellor chought very "reaſonable ant 
therefore diſcharged. the Order.” Hin: 


Sa ai — * 


£5 wh 11 


o ] ORE parte Manning,” : 
Maſter of . | 
the Rel, AN WY which was the Reverfion' * an 0 Wok B 


A Reverſion 
a ah in Northampton expectant OD 4a Life, Was decreed 


Lit b 4. to be ſold to the beſt Purchaſer; i 45 S. was en 


creed to be ht + | BONNY 
ſold, B. is | | | 

confirmed the beſt Purchaer, and the 3 are g 1 fan. 1924. On the the ----DY 
of January 1126. B. is ordered to bring his Money into the Bank; the 'Life drops; if the 
Life had dropt the next Day after the Report, of B.'s being the beſt Purchaſer, made ad 
Jute, the Purchaſe muſt have ſtood; and as from that Time the Life Was wearing; ſo trum 
that Time the Purchaſer ought to pay Intereſt, | 


— 
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the beſt Purchaſer, and that Report abſolutely con- 
cmed the firſt of January 1724. but the Conveyance 
of the Reverſion was not executed to the Purchaſer 
until 1726. two Months before which, the Purchaſer 
was ordered to bring his Purchaſe-Money into the 
Bank, and about that Time the Life fell in, 1o that the 
Purchaſe proving a beneficial one, it was now betitioned, 
that the Purchaſer Thould"pay Intereſt for his Purchaſe- 
Money from the firſt of January 1724, which was the 
Time he was abſolutely confirmed the beſt Purchaſer. 


Maſter of the Rolls : From that Time the Purchaſer 
was ſure of his Title and of his Purchaſe, tho" the Te- 
nant for Life had died the next Day, and from that 
Time the Life was wearing, which, is equivalent to the 
taking of the Profits, and in caſe the Purchaſer had 
taken the Profits, he muſt certainly have paid Intereſt : 
Alſo from the Time of the Report confirmed abſolute- 
h. the Eſtate is bound, and the Party who was to con- 
rey is become but a Truſtee for the Purchaſet? 
oupht to have the Money read 7/7. 
r te nog ae eee ene 

And as it does not appear that the Purchaſer from 
that Time kept the Money dead by him, ſo he ought 
to have no Advantage of the Uſe or Intereſt thereof, 
which ſeems to belong to the Seller, or to thoſe Truſts 
for which the Eſtate was to be ſold . 


Ar r che th NINA 5 

Therefore let the Purchaſer pay Intereſt from the 
Time of his being confirmed abſolutely the beſt Pur- 
chaſer to the Time of his bringing tlie Money into the 


En. u en ins: 


* a ” is 17 
| : „ £ KALE; #4 7 „ -# 4 * 1 1 4 : -4 1 f . 2 n ; þ 
< . 
* ; . : 1 
* 3 £ 7 : S, 1 1 bad ; . 
4 * 8 * * ; 4 
r 
# : * ' ' 5 8 * «A | of . 5 
| * 7 * 
if . * * + 45 * . 
5 7 " 
— 1& „ 46+ .-.4 
f 8 : 
& x Es * 
my $0 4 %n# of 4 3 s £b 


412 


DE 8 
Term. 8. Trinitatt 


if 1727. 
Des verſus Dag. 1 
Caſe 133. | 
Lord Clan- We an Appeal from 4 Decree at the 10 | 


cellor King. 


B ILL was brought by the Ciedizoth «8 x 
wn Deg the Defendant's Father (ſome of 
| £ A. which were Bond-Creditors and ſome Simpl- 

Contract Creditors) for the Payment of their Debts out 
of a perſonal Eſtate, and out of a Truſt- Ros * 
by the Will of Simon Deg for chat ROE 


On the Marriage of the ſaid: Simon Deg with Sil 
Williams, Sir Simon Deg the Grandfather of | Simon Deg 
did by Deed of Settlement in 1595. ſettle Lands in 
Derbyſbire and Staffordſhire to the Uſe of Simon Deg for 
Life, Remainder to Silena his Wife for her Life, Ne- 
mainder to the firſt and every other Son of that Mar- 
riage in Tail Male ſucceſſively, with divers Remainden 
over, Remainder 1 in Fee to one Deg a Relation, vith 

a Covenant in the Settlement, that 3500 l. being the 
Wie's Fortune, ſhould be laid out in a Purchaſe of 
Lands in Fee-ſimple, in the Names of Truſtees, and 
ſettled to the ſame Uſes. " 
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" 3 ow, of S; \ 4 | ad - A 1 ? . 
{I 7 2012 to FIG iaÞ P14 '. „ een 


ing thtee Sons 


In 1 e Wie de leur 
ty this Marriage, 'the'Defendn "Simon Dog, William 
2 ch, ee ee 2913 4 ave enen ine 
99 2 2 had 1.44428 da 15 mY 7. 11 nn 
tion "Is | 780% im che Purchaſes Lande nd buy 
dem in hig'6wn Nabi {1016 itt 77 oo eee 

| | 9 Rog 

A Simon Deg arte the Plaintiff ane „ his 
ſecond Wife; with Whom he bas 2000 J. Portion, and 
covenants to add 2000 ll e her 2000 J. and to miſe 4 
further Sum of 4000 1. by 200 L. per Amum, and to 
lay the ſame all out in Land- to be ſettled to the Uſe 
of himſelf and his Wife Jau for 4 their Wives“ with 
Remainder to their Children. r BUT 63. 01611 


us x . | _— 
£21 me wot: 1 1. * 1 Bat 4 


224 * f 
But during hu Bick Aarriug 700 eres 4 
and Releaſe dated th-1ft ant 00 Fob. 1105," regiting | 
the Covenant for layinng out che 35. im the Pu 
chaſe of Lands and lenitg them in the ſame Manner 
3 the ſaid Lands were ſettled upon Sileng's Marriage, 
and reciting further, that this 3 500 L. had been 1 re- 
ceived by Simon Deg the Defendant's Father, a allo 
that Lands in Derby, together wih Lands in M 

hal been purchaſed with Part of this Truſt- Money, 
and that Nt ag Defe&t in the ſail Setglengent © 
made upon the ſaid bein Marriage, in that there was 
00 Froviſion made for younger Sons of that Marriage; 
therefore Simon Deg, fn ſupplying that Defect, and in 
furſuance of the Truſt, conveyed the Lands in Derby- 
lire and Maplerow to Truſtees, to the Uſe of Simon 
Vez the Defendant's Father ſor Life, Remainder to the 
lad Truſtees for 1000 Years, in Truſt for raiſin ſuch .. 
"uns for the Benefit of the two younger Sons by Si- 
ena (not exceeding in the whole 400 


mon Deg the Defendant's Father ſhould appoint, Re- 
Vol. II. 5 N 
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the ſaid Silana in Tall Male Remainder to- the 


Eſtate to Truſtees, (A Lord A 


* 1 Vol. 
Benſon ver- 
ſus Benſon, 
130. 


(a) See Pre- 


ced. in Chan. — 


84. Kirk ver, 
Webb, and 

168. Halcott 
_ verſus Mar- 
tant, | 


by „ 4 20 Witneſſes, and therein by. 
Derby ad elſewhere i in the 982 of. 


GY. ng rn We Simoy Deg. — „ len 


| . 570.4, by Simple C 


i to the Guſt, Ve. Son w the Gig Simon 


= 
Wc, Son- of the ſaid S Deg. by any. Wh Wike oy 
Male, Remainder over to the ſame 
mited in the Deed of Settlement made pon wü la 


Silena's Marriage, wich n Power of Revoratiag gelervet 
to the ſuid Simon Deg (the e ; Faber by ay 
me A in ds atteſted þ | 


1651148 8 7 
. . Ti . 931 ttt: Aren 


471. Men De, mankes- warne 


17 


ies bis. Lands in Stafjord/bire and, all, his 


Poole Eſq; and to their Heirs, Merch * Adm. | 
viſtrators, in Truſt that they ſhould fell. - 
vile. W E JBELNET W | 


%% I e e e hace; 1 


Sons by bis ſecond Wiſe, being i 1 

s. by Marriage Articles (which, 5 FE by! he 
Rents. and Profits received by Simon. Deg: 1 463 ful 
Wife's Death, from an Eſtate © thes xp0n ee 
his faid firſt Wife 1 a 9. 11 Defendant 
Neg his clap Son. Kb 2 wan ik we 


And upon this Cale the. fac fi * wing: Pai 
— and were ( rape „ Le bee _ 2 


> the bi 4 44 coolant '- 
t | 


— 2 = 2. 2 2 F r / and. ern oor 
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much that if a N wet e 


5 in — — 4 Land, er if 1 a 


hould realize all bis Tae Ae and. eee "OF 
lie. inſalvent, yer a, Court ;of-bquiry cannot Charge no Fu- 
c< be Land: eis in the [ig rag ale, mo 7 
obere che Deſendungs Father Son Deg by k | 
had owned. the Receipt, of pry oth bat he had * 
lad out the ſame in the Purchaſe of Lis % 

and Mapleten, this: was reſolved. 19;-gmount, o 
— A ere 1 | | 
Wares. iche > 1571215 11 

nt {x Purchaſe of Ws Bak, n WAN 
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here. | for Life of 


| ihe EDI I of 155 1 K — 
no „aber! An 


A ds there than a 1 by 
not amount to 2 ALS 3 


any 
55 ting, Cc. to 


Dea, (he Teliztor 1 455 
the Lands in Queſtiqn) di 


ton of the Settlement in 150! 


. revoke 


: lhe 555 to di different it the 0 ance | limit new 
by the Power Were obſerved, 255 oY Tober — fag 
iff was # rar ih which Quelth on, Was refet- wards by 
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$ " now held, 
= the legal ke „ fi 
eclared for nd Bene 
* the eldeſt Saß 
tired, be 8 7s # Ve e 5 a 
don fo it * 5 4 dern 1 for the Be. 


cutors of an 


0 OT. wad Av. 1 £7” Gs be 5 NO \Executors Equity of 
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_ De vum . Trim woes. 


Executors and their Heirs, to be ſold for Nn of 
Debts, theſe Lands (according to the Cafes in 1 Ero. 224. 
Alexander verſus Lady Ga 1 Lev; 22 46 Dethickverlyg 
(a) See . Carravan, 1 Ro. Ahr. 920. plac. 6. and (4) Hall. N 40%. 
Grin wer. Berwell and Salter verſus Core any) were legal Aſſets, and 
fs Poul... conſequently the Debts mult be paid its Sone * wi] 
miniſtration ; otherwife, if the Devil were to Triſtetz 
who were not Executors; or to Executors ud Ah t 
a third Perſon a Stranger, in either of which Cue 
they would be only e quitable Aſſets; but in, che pre. 
= Caſe the deviſes Pretnilles bein . — Aſſets, mult 
be adminiſtred according to Law, and conſequ y 
| Special brs were to, have, the reference 
melt e een at the ict Be the. M4 75 j 
Rolls ſeemed not to agree, in Regard generally De 
viſes for Payment of Deb ts are v EO + Ph ot 
2 Vern. 133+ . accord. | vn e tt ble of e 
T1 LE J as 7 Off | 


However, it was noy re fad” that 5 mn 
| deviſed being mortgaged in Fee by the Teſtator, ae | ple 
having 0 be but an Equity of Redempti 

be only pars Adſers, and conſequently 955 A + 
mong all the 1 equally; ſoraſmuch as 
by Judgment and, a e buf 10 oner: 


TD © 
_ Conſcience, equal. * 4 hls 1 Wn +. 


4. deviſeeall --.| , | 1 
bis real and EY The next Point ( and what 11 prioci 


ee | pemben from in his Honour's Decree) was, that he had 
Executors (5) decreed, that tho the Specialty Creditors were 1 


3 Liberty to Kod faber 11 erence out of the perſoui 


Truſt to fell Eſtate, yet in Ca ſe thele ſhould come in upon the Lank 


ray? = deviſed 1 in Truſt to pay all the Debrs, they ſhould full 


bis real E= — bri 
ſtate being * d 


only equitable Aſſets, and the Teſtator leaving Debts by Bond and Simple Contract: IF the Bond 
nen paid Part out of the perſonal Eſtate, they el bring i it back mr ca 
if they would be paid any Thing out of the real E Eftate, 2 


* 5 4 > I = y N E qo 
'& * % 4 4 1 R 9 * 1 * . 75 


ti 


_ ou the Fey Marte of the Maſters $ "Rapid 16 wy 1724+ 
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bring into Hotchpot what they had received out of the 


BEE 


Againſt which it was objected, that the Specialty 
Creditors, as to the perſonal Eftate of the Teftator, 
were to have the Preference and to be firſt paid; and 
for the Reſidue of their Debts remaining unpaid, they 

ought to come in with the Simple - Contract Creditors 
upon the (a) Truſt-Eflate ; that the Teſtator had no 
power over the perſonal Eſtate, ſo as to exempt the 
fame from his Debts, or from Payment in a Courſe of 
Adminiſtration ;: and therefore, if the Deviſe were of the 
perſonal Eſtate to be equally divided betwixt his Spe- 
cialty Creditors, and Simple- Contract Creditors, this 
would be void, and the Specialty Creditors would have 
all; ſo that the Deviſe of the perſonal Eſtate be- 
ing void, it was as if it were intirely omitted out 
of the Will, or the Deviſe was only of the real 
Eſtate for the Payment of Debts; and for the Pay- 
ment of Debts muſt ſignify the Payment of all his 


' Debrs, which would take in | thoſe by Specialty 2 
well as by Simple Contract; beſides, in this Caſe the 


Fatt happened to be, that if the Specialty Creditors 
vere to bring into Horchpot what they received oujt 


of the perſonal Eſtate, they then would receive little 


or nothing out of the real Eſtate; and conſequently - 
the Deviſe, as to them, for Payment of their Debts 


be vain. 


| 


However, this Part 
the Lord Chancellor, i regard the Teſtator had conneCt- 
ed together his real and perſonal Eſtate with a View 

Yor IL c ain lo MS. 


(a) Vide the Caſe in 1 Vol. 228. of Carr verſus Counteſs of Burli: 
neg Accord”, tho in that Caſe the Teſtator does not ſeem to have con- 

ed his perſonal Eſtate and the Truſt-Term together, ſo as to have 
made them but one intire Fund for the Payment of his Debts. 


vith the other Creditors out of the real Eſtate, would , 74s 


t of the Decree was affirmed . 3 
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chat all ſhould go e to pay his Debt 1 TH 
might give his equitable Aſſets in what Manner any 
upon what Terms he pleaſed : For Inſtance, he might 
diſpoſe of them in Truſt to pay his Simple: Cent,! 
Debts only; tho it was true he had no Power"by hy 
Will to diſpoſe: of his perſonal Eſtate from hig Cre | 
ditors, or to deviſe it for Satisfaction of his Simple. 
Contract Creditors, in Preference to his Spec 
Creditors; but theſe equitable Aſſets being init. 
ly within his Power, he might let in the Specialy 
Creditors for a Satisfuction een under what 
Terms he ſhould think proper; and it was A her il 
Argument to ſay, that the ecinley C Creditors had x- 
ceived ſo much out of the perſonal Eſtate, us to make / 
it not worth their While to bring it into Hotchpot; 
for the more they had received of the perſonal Rute 
the leſs Need they had of the Aid of a Court 18” | 
Nei nyt on, * 


1 


The Teſta- In the laſt Place it was objefted, chat "er | Deſcod 
tor's Heir t Simon Deg the Heir ought not to be let into this Fund | 
oppoſed the of the equitable Aﬀers deviſed for the Payment of 
Pelle b. Debts, ſince the Darby Eſtate was Part of the Land 
Landser. Geviſed to pay the Debts, and the eldeſt Son oppoſed 
10 pay Deb, this Eſtate s being ene liable to them, in Which he 
ber being a Oppoſed his Father's Will, and hindered as much as he 
dn ke into could its taking Effect; and in caſe the Defendant the 


the Reſidue eldeſt Son would take any Advantage of the 1 * 


2. =» F 


th 


raiſed 17 — ought to {abide by t the whole WA: 


Will for the 
Payment of 1 of 


* 1 14 
bt 4 : 


"je to OR it was IE ant refelved; 

te Derby and Mapleton Lands, taking it chat the De 
 Fendant As eldeſt Son had a ſpecific Lien Thereupo, 
then they were the Defendant Simon Deg the Son's 9m 
Lands, and it was not to be ſuppoſed, that a Court of 
, would compel a Perion ro admit 4 _—_ 


dor: 
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tors e Deviſe of Lands, which were not he "Teftator ; 
own, but the Lands of the Creditors, who would: came 
n upon the Fund given by the Teſtator for the Pay- 
ment of Debts; ſo that as to the Lands in Derby, the 
Teſtator the Father s Deviſe was as much void, as if the 
Faber had deviſed any ther: Part of the. Eſtats ** 20 


| Nicholls i, 5 . 1 ce . 
; At the Rolls. 


NE Mrs. Powel by Will, aſter * Legacies, 8 _ 
deviſed her HouſhJ1d Goods to J. 8. iy the Sur- _ verſus 
plus of ber perſonal Eſtate, which was about 3 oQ 1. 

to her Niece (being an Infant of about pate, to Heeg 5 


begs d to ber at her _ of ano Jean and fane about 
11 
deviſed to 


ml ie in Lands to the ſaid Niece in rr — ray 


| _ perſonal E- 
dente at b -one ; the Niece fhall have che sel bald ther l hs mean Time, 
tho the Surplus be 


iſed over, if the einn the De- 
"ie over being but 2 9 ition b : . ; 


On the Death of the Teſtatrix, the Queſtichs le 
i, Who ſhould have the Produce and Intereſt of this 
Surplus during the Hog of the Niece * * pt en, 
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24h, Whether by the Deviſe of the Houſhold Gods 
the Plate ſhould paſs 4 | 


Object. This W ” "EPR to be ld 1 up 1 5 
the Niece ſhould come to twenty-one or be marrie 
nd be then paid to the Niece, but if ſhe ſhould die 
before, in ſuch Caſe it ought to be paid to the De- 
= over, and that nothing was to be paid before the 

Niece ſhould come to twenty-one « or be married, becauſe 
i © Was not due ci then. 8 
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| 1225 to the Niece payable at twenty-one ar Mu- 


Infant, to be void if the Infant ſhould die beſat 
N e tho the Infant ſhould die before twe. 


| ſhould have the Intereſt till his Death; "neither we | 
there any Diverſity betwixt a Deviſe of a \ particul 


br 


by Computation be reduced to à Certainty. 
when the Deviſe is of a Surplus to an Infant, and if | 


then the ſame to go over, the Deviſee the Infant 


For the Niece it was Cat, that the Surpls I 


17 8 this was Debitum in praſenti, though Solvent | 
ro, and the Deviſe over, in caſe ſhe ſhould de 
re twenty-one or Marriage, being in Nature of; 
Condition ſubſequent, could not defeat the firſt Dr. 
viſee of the bs Profits accruing before the Dei 
over took Effect; as if I ſhould deviſe Lands to a 


ty-one, yet would he be intitled to the meſue p 
ts until the Time of his Deceaſe. So if I was tods | 
viſe to one 1000 J. and if he dies before twenty-one, 


Sum, and the Deviſe of a Surplus, for” this laft 


be dies before twenty-one, then to go over, the du. 


count, but reſerve the Point, whether the Infant {hull 


Infancy, and let it be ſpoke to in Court, it not being 
| fit) to be determined on a private Hearing by © 


Plate in | 


common 


Uſe paſſes 


by the De- 


viſe of Houſ- 


hold-Goods, notwithfandingany Parol Proof that it was not intended ol. Vide 1 


during the Life of the Infant, added to what was ide 
Surplus at the Time of the Teſtator's Dearhy * which 


upon the Maſter' . Report, "OT tho there . 


plus deviſed over is the ſame Surplus which was deviſe 
to the Infant; whereas it would be a different and 
greater Surplus, were it to carry the Intereſt accruing 


ſeems not to have been intended, . |. . 


Maſter. of the Rolls - "Lew the Maſter if the 7 


be intitled to the Intereſt of the Surplus during be 


Afterwards 3 in Trin. Vac. 1728, this th came a 


Ps => 


2 pon 


De Term. © Trin. 1727. 


— a Inventions and Delete of "A Te- 
ſtatrix as to the other Point, that ſhe did not intend the 


plate ſhould paſs, yet the Maſter a chat the 
Plate was commonly uſed in the Houſes 1) 4 


His Honour hid all the Evidence aig the 
Intention of the 


Party, there being à compleat and 
plain Will in Writing, Dich 1 not be We N or 
influenced by parol Proof. 1 


But as to the mean Profits = " ſtate, 100 Coker 
took it clearly, that the Infant Niece was intitled to 
che Profits and the Intereſt of the Surplus which ſhould 
incur from the Death of the Teſtatrix, and in the Life- 
time of the Niece, tho' ſhe ſhould: happen to die be- 


fore CA ee her Aga 4 WO c. eee OI - 
| n * 


— p- 4 
0777 * N · 
1 


Maddox verſus Sta rain, 1. 


HOMAS Lord polteſſed 01 a confidalahly perſ 


Eſtate, did by his Will in 1720. after ſome Le- 
gacies, deviſe the Reſidue of his 


Niece Alice Staines, Wife of John Staines, for her ſepa 


Produce thereof to be for the Maintenance and 
cation of ſuch Children as ſhe ſhould have by the ſaid 


ons ſhould come to twenty-one, and the Daughters 


AG. > oh er 


then all the ſaid Eſtate to 85 f to 5 d bf Sa- 
1b Maddox. * 


thr repeQtive Portions to be paid ibs; "and 15 wane. of ſuch Ide dia 0 Þ 


— * 


as [for want of ſuch on] We: 
Vol. Il | = 


8 ” 
* — N TIE 
* — 
* 


Mi | Caſe 135. 


F * oy - 1 e + Lord Cban- 
. cellar King. 


Deviſe of a 
perſonal Eſtate to his 32 


. 8 for 


rate Uſe, and after her Death, the yearly Intereſt 2 — 
Edu- Ae: 3 


Produce to 


for 
Joon Staines, until the Ages following, (ix. ) until the 1 


nance until 


to eighteen, who at ſuch their reſpective Ages were ſhould be 
to be paid their Portions ; and for Want of ſuch, Iſſue, n e 
bro 


. ſpeive Age 
route the Dyiſs over $0 B. Pen is Words [for Waat of fuch Ie] bring he | 
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or other perſonal Eſtate after a Death without Iſue, 
or in Failure of Iſſue, would have been void; but 


. thole Ages the Principal 


De Term. F. Trin. 1727. 
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Alice Gaines died without Hue, and the Children G 
Sarah Maddox brought their Bill againſt the Rxecuton 
of -Staines for an Account of this perſonal Eſtate. 


And now Dr. Henchmas and Dr. Pinfold, togethre 
with the Attorney and Solicitor General, argued that the 
Deviſe over of this 
a Poſſibility, it being deviſed over for Mam of I. 
of Alice Staines, and particularly Mr. Solicitor - General 


perſonal Eſtate was after too remote 


inſiſted, that if the Words ¶ for want of fuch Iſue 
ſhould be intended to fignify ſuch Child or Children 
of Alice Staines as ſhould attain the Age of twenty 

if Sons, or eighteen if Daughters, yet this woill | ex- 
ceed the Rule which confines theſe Bequeſts (eſpeciall 
of mere 


Son juſt born, which would be carrying executory De- 
viſes further than had yet been done; for which were 


cited 1 Sid. 37. Witmore and Weld. 1 Vern. 326. ad 


Lord Chancellor : A Deviſe over of ab for Lean 


here the Deviſe being to Alice Staines for her Life, and 
then the Intereſt. and Produce thereof for the Mainte 
nance and Education of her Children, the Sons till 
twenty-ove and the Daughters till eighteen, and 2t 
| to be paid to them in 
equal Shares and tions, therefore for want of 
fuch Iſue, muſt be intended, for wan of ſuch Chil 


% 


dren, and whether Alice Staines ſhall leave - Children 
will be known at her Death; if ſhe does leave Chi 
dren, then thoſe Children are to have the . and 


perſonal Eſtates) to Lives in Being, for ths | 
might be above twenty Years after the Life of Aire 
Staines, in regard ſhe might* die and leave an Infant 


De Term. &. Trin. 1727. . 


paoduce of the Eſtate for their Maintenance, until they 
come to Age, before which Time if they had the ab- 
lute Intereſt therein, they could not by Reaſon, of 
their Infancy diſpoſe of it; but as ſoon. as they do 
come to that Age, then they are to have the intire 


Property, and therefore this is a very good executory 


bee the Caſe of Mafingburgh verſus Aſh, 1 Vers. 234, 
257, 304. and Vol. II. of the Chancery Rep. 8vo, 275. 
where the like executory Deviſe of a Term for Years 
was decreed to be good by Lord K 
Advice of all the Judges of C. B. who certified the 
ſame under their Hands the 17th of February 1684. 
que Chief Iuſtice, Leuing, Chariion and Streas, Juſtices, 
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eeper North, by the | 
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| Caſe 136. Gabe s f Gai neborough verſus Gifted 


At the Rolls, 
T HE Plaintiff brought her Bill to As reliere] 

againſt a Contract which her Broker had male 

for the Purchaſe of twelve Shares in the Stock of the 

Welſh Copper Company from the Defendant for 54 1 jr 

Share, to be transferred by the Defendant to the Plan- 

tiff at the then next Opening of the Books; the Con. 

tract was made on, the 12th of Auguſt 1720, andthe 

next Opening was on the 22d of the ſame Month, © 
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Ihe Defendant brought his Action on the Contrad, 
and recovered a Verdict for the whole Money, dedud- 
ing _ for what the Shares ſold at. 
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The Counteſs firſt brought her Writ of Error, and 
then her Bill in this Court; and the Injunction being 
diſſolved by the Lord Chancellor, the Countels paid the 
Money recovered at Law and the Coſta. The Bill in. 
ſiſted that the Defendant had not ſo many Shares nl 
bad ie the Contradk. 
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But the Defendant, in order to recover tlie Coſts in 
this Court, ſer down the Cauſe ad requiſttinnem defen- 

It was argued for the Plaintiff, that the Defendant 
by his Anſwer had confeſſed he had ſold her Shares 
on the 22d of Auguſt at 341. per Share, and that this 
being the Produce of the Plaintiff the Counteſs's Shares, 
which ſhe had bought, the Money belonged to her. 


Upon which the Defendant's Counſel inſiſted, that 
this was a Miſtake in the Plaintiff's Office Copy, the 
Original of the Defendant's Anſwer being other- 
wile, which was: then alſo produced, and figned by 
the Counſel's (Mr. Hunger ford) own Hand, wherein it 1 
was not {aid her Shares, but it was ſaid ten Share. 


His Honour immediately ordered, that the Anſwer 
elf ſhould be lent for from off the File, and in the 
mean Time it was urged for the Defendant, that even 
ths was what . ought to have been inſiſted upon. by 
the Defendant at Law (the now Plaintiff ) at the Trial, 
in Mitigation of Damages, and that a Court of Equity _ 
oupht not to give Relief to a Defendant at Law who 
might, but neglected to make a proper Defence. 
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Soon afterwards the Record itſelf of the Anſwer be- 
ng taken off the File, was brought into Court, and 
the Word in Queſtion. appeared to be [Her] as in the 
Office Copy, and not [Ten] as in the original Draught 
of the 2 FFF WAS! 


. IQ fa 


Maſter of the Rolls. I do agree the Court-ought t 

very tender how they help any Defendant” after a 
Trial at Law in a Matter where ſuch Defendant had 
an Opportunity to defend himſelf. l e 
W. 1 But 
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— 


13 But fill ſuch Caſes there are, in which Equi vil 
Caſes Equi- relieve after a Verdict, in a Matter where the * 


ty relieves 


after a Ver- dant at Law might properly have defended himſelf. 


dict at Law, A 
and where the Plaintiff in Equity might properly have defended nn as where a 8 
from the Plaintiff at t Law i is found after the Verdict. PEE | 


As if the Plaintiff at Law recovers © Debt apainſ 
the Defendant, and the Defendant afcerwards finds | 
Receipt under the Plaintiff's own Hand for the very 
Money in Queſtion. Here the Plaintiff recovered : 
VerdiQt againſt Conſcience, and rho' the Receipt vere 
in the Defendant s own Cuſtody, yet he not 
then appriſed of it, ſeems intided to the Aid of Equi 
ty, it being againſt Conſcience, that the Plain 
ſhould be twice paid the ſame Debt; ſo if the Plan 
tiff's own Book appeared to be croſſed, and the Mone) 
paid before the Alen brought. 


Now the principal Caſe is within the fe kala, 
If the Defendant in this Court, who was Plaintif at 
Law, has been paid great Part of his Money by the | 

Sale of thoſe Shares, which he had contracted to {ell | 
to the Plaintiff, the Money raiſed by this Sale ought to p 
be applied towards the Diſcharge of the Debt which the 
Plaintiff the Counteſs owed him; and tho? it were in 
poſſible for any other Perſon to know one Share from 
another, yet the Plaintiff at Law, who is the Defendant 
in this Court, might himſelf know that theſe Shares 
which he ſold on the 22d of Auguſt 1) 20, were tie 
very Shares he contracted to ſell to the Plaintiff 
the Counteſs ; - and the Court muſt take this Confel 
ſion of the Defendant in his Anſwer to be an . 
ous Confeſſion of the Truth; more eſpecially, * 
the Price of 341. per Share was much more than 
the intrinſic Value of the Stock, and it appears that 


the Rate which the Stock bore at the Time the 9 50 
1 ] 


28. —2—2 
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dict was given, tho ho very low, was yet not + fully 
allowed to the Plaintiff the Counteſs ; nor would his 
Honour hear of any Proof that the Record of the An- 
ſwer was miſtaken in being Trade Oy to 1 ori- 
ginal Draught. <p 1 WIS. 1 | 


But as the Defendant i in \ his 2 at 14 had re- 
covered his Money againſt Conſcience, the Court de- 
creed him to pay back to the Plaintiff the Money for 
which he had ſold the Shares, confeſſed by the ee 

to be her Shares, deducting what had been allowed at 


A Trial to the e for the then Value of the 
{aid twelve Shares. | 


But e upon very full Affdarits by the An Anſwer 
Solicitor and his Clerk, that "thi was only a Miſtake *=ended af- 


in the Perſon that ingroſſed the Anſwer, * the foul an Hearing, 


and Decree, 


Draught being Paine upon ſolemn Debate before on Ande- 


Lind Chancellor, aſſiſted by the Maſter of the Rolls, the Saicior and 


Court gave the Defondane Leave to amend the Anſwer, 3 | 


and to {wear it over again, tho no Precedent could be 8 
ſhewn that this was ever done after the Cauſe heard, n, irres, 


» ſing the An- 
and this Matter had been before denied on a Fetition, {wer from 


n ? the Dra 
and on a Motion. 25 A * 


1 and the 
515 Few x 55 bod produced. 
Small vorſus 2 8 af s ee 597. 
At the Rolls. 
05 E Norcourt had long followed the Buſineſs of a 4 OO 
Goldſmith, and On Michaelmas Day laſt, after he . g up 
tad ſhut up Shop, being indebted to ſeveral Perſons nie Shop, be- 


g greatly 


much beyond what he was able to pay, in Contem - indebted, 4. 


Plation of his Bankruptcy, and to give a Preference — hi the 


in Payment to the Plaintiff =_ who in Friendſhip Wine. Trade 
* was con- 

q + cerned, to 

j s _ a particular Creditor, wit to ſecure his Debt * 3 ui Knowledge of 


and becomes a Bankrupt the very next Day. $. brings a Bill to have the Benefit 
this Alienment; and decreed for him, * 


428 De Term. J. Michaelis, 1 


* — 


FY 


had then lately advanced a conſiderable Sum of Mone 

did, in order to ſecure to the Plaintiff Small the Mo 
ney due to him from the {aid Norcourt, make an A. 
ſignment to him of two Leaſes, and alſo of two Thick 
of his Stock in the Wine-Trade, which he was an. 
cerned in with the Defendant Oudley, being about the 
Value of 300 J. and this Aſſignment was made without 
the Privity of the Plaintiff Small; Norcourt never openel 
his Shop again, but the very next Day after making 
this Aſhgnment went off, and was afterwards found 
Bankrupt, and to have become ſuch the Day fe 
Michaelmas Day, and all his Eſtate was aſſigned by the 


Commiſſioners to the Defendant Man. 


The Plaintiff Small who was the Aſſignee of thele 
two Leaſes, and likewiſe of the two Thirds of the 
Stock in the Wine-Trade, brought his Bill againſt Ma 
the Aſſignee in the Commiſſion, and againſt Owdly the 
Partner' in the Wine-Trade, to make them account, 


Objected for the Defendants : This Aſſignment made 
by the Trader, when it was reſolved by him that 
he would be a Bankrupt the very next Day, and in 
Contemplation of ſuch-Bankruptcy, and to give a Pre 
ference to this Creditor before others, by which the 
equal Diſtribution of his Effects intended by the dt 


tutes is prevented, muſt be a void Aſſignment. 


| Beſides it is an Aſfignment in general of all his Sock 
in the Wine-Trade, which is the ſame, as if it hat 
been of all his Stock in Trade; then this Aſſignment 
being made without the Privity of Small the Aflgnet 
is therefore fraudulent, there being no Account it 

on the Trade for Wine to the Bankrupt, nor from tt 
Aſſignee Small to the Bankrupt ; after all which, Snal the 


9 * 


a | Aſſignee comes to have this eſtabliſhed, and through 


on Partiality aſſiſted in a Court of Equity, — i : 
x | | wy 1 , Joey 


\ 


« oy . 
—_— 0 S EE SY ä — "OI . ad. th. a —— 
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_ will effectually ſet aſide ſuch Parts of em 
gatutes as give an equal Diſtribution of the Bankrupt's 


pſtates to all his Creditors, 

Maſter of the Rolls: This is a Caſe of great Conſe- 
quence, as it affects Trade in general, and as it tends 
to fruſtrate the ſeveral Statutes made for the equal 
Diſtribution of the Effects of Bankrupts; but Riill 
[ think that the Aſſignment by Norcourt to Small the 
Plaintiff is good, and the Plaintiff is intitled to an 
Account of this Wine-Trade againſt the Defendant 


iſ, As to the Matter of Bankruptcy, that is a Term 
not known to our Common Law, but introduced b 
ſeveral Statutes; the 3 H. 8. cap. 4. which is the fel, 
is very imperfect, the next of the 13 Elix cap. 11, is 
more large, and that Statute ſince inlarged by ſeveral - 
ſubſequent ones. 3 | 


Now theſe Statutes do aſcertain what Acts make dah. - 


a Bankruptcy, and there can be no ſuch Thing as an Thing . an 


Wehre) mu be « legal one. 
2d, There may be juſt Reaſon for a ſinki 


} 


> Y © Oc» 


| ng Trader be Net 
to give a Preference to one Creditor before another, to for a Bank- 
one that has been a faithful Friend, and for a juſt Debt en oy 
might be due from him as a Dealer in Trade, wherein 
lis Creditors may have been Gainers; whereas the other 

may be not only a juſt Debt, but all that ſuch Credi- 

tor has in the Word to ſubſiſt upon; in this Caſe 
(L fay) and ſo circumſtanced, the Trader honeſtly may, 
ay ought to give the Preference. | 


Vol. II. „„ Ne kak And 


equitable Bankruptcy, it muſt be a legal one. Blnkruptcy, 
N n | but the 


nt to him in Extremity, when the reſt of his Debts ditor before 
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yes rh 22 03 however, what diſtin guiſhes the preſent Caſe in 0 


to Equity; 


no where Conveyanes. of any legs ate. 


0 Decreed thy Lord Macdfeld, Paſche 1722, 


" De Term. &. — 1727. 
Not the And 340 In ſach Caſe it is not the Time When ju 
1 ray the Aſſignment was made by the Trader that is ms re 


ment made terial, Ni it be made before the Bankruptcy, bu 


ial, 
ui bebeiere the Juſtneſs of the Debt 1s Oy material. 


the Bank- Wn 
3 but the Juſtice of the Debt. 


No Objec atby, What has been objefted, that Small the Al. 


tion that the 
2 ſignee did not know of this Aſſignment, ſeems rather 


was made an Advantage to the Aſſignment, for this ſhews there 
by the Tr was no Fraud, no Importunity uſed by the Aſſignee, 


der without 


Notice to and oftentimes, upon the Account of mere Importy 
re Farty, nity, a Trader has, when in Trouble, been Ho 


ſhews it was upon to make ſuch Aſſignment. 
without the 


Creditor's Importunity. 


2 ws 5thly 7 An to the Cr editor the N. 8 coming int 


ſigned to the Equity, J admit, that every Perſon who comes ”y 


{ingle Credi- 
tor by the Equity ought to come with an innocent and a 8 


Bankrupt is Cauſe, and the now Plaintiff (for ought appears) 


no Ohe Favour 1s, that the Ana being of a 
to ſuch Aſ- 


ſignee that Action, he could, in the Nature of the Thing, —1 
be comes in- no where elſe for Relief, or to have the Benefit of the 
for be can ge Aſſignment, but in Equity. Secus if it had been a 


elſe. - | (i 


Precedents And as to . the ſame was A in the 
. Caſe of cock and (a) Goodfellow, where the Aſſignment 


juſt before was made by Mrs. Cock in Contemplation of her Bank: 
_ ruptcy, and in Truſt for her own Children, and as to 


_— art Part, it was but a Direction to her Truſtees to aſſign her 
Ot nls 


to ſome par. Stock in the Bank, Vc. and Lord Macclesfield declared 
ticular Cre- that this was ſo far from being an Act of Fraud in 


ditors to 


vive them a Mrs. Cock, tho it was for her own Children, that it 


de gorge . to be juſt and commendable. 80 in the = 
| 0 


0 2»„2„ꝛ ä 


—_ — PR "Tg it. — 


ure 


of Jacob and Shepherd, where Shepherd the Trader was 
juſt on the Brink of Bankruptcy, and the Deed brought 
realy ingroſſed to him, which he executed a little be- 
foe his Bankruptcy, and in Contemplation thereof, to 
vive a Preference to ſome of his Creditors; indeed I 
doubted of this; but on the Appeal Lord Macglesfield 


: . 


ordered a Tri 


al, to be informed when the Trader be- 
came a Bankrupt, and the Execution of the Deed be- 
ins found to have been before the Bankruptcy, the 
Decree was in Favour of the Deed. 


The like happened in Sir Stephen Evans's Caſe, wh 
having executed a Deed immediately before his Bank- 
ruptcy, and with a View to give a Preference to ſome 


of his Creditors, the ſame prevailed. 


90 that this, having been ſettled,  tho' it. may have 
2 miſchievous Conſequence in preferring ſome Creditors 


* 


in Hopes of Fayour from them afterwards, yet ac- 
cording to hel Precedents, I muſt ecree in the pre- 


ſent Caſe in avour of the Deed giving a Preference 
to the Plaintiff, VVV 


| | „ BS ZE B -& 4 197 
Nez His Honour ſaid, that if the Aſſignment, had But ir-the - 
been of all his Goods, and Effects, or of all his Eſtate, dfzrment 
or of all his Stock in Trade, as Goldſmith, &fc. this whole Bank: 
ud been too general, and would hardly have ſtood : S 
but here it was not of the Trader's own Trade as Creditor, |. 
ſmith, but a ſmall Branch of a different Trade, of rd 
dock in Wine, the whole not above 300 J. and but 
0 Thirds of that, = e 
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8359 1 


Cuſe 1 38. e Marchioneſs of Annandale 'verſu 


arris, & econtra. 


irs pg HE Marquiſs of Annandale had unlawfil Famili- 


Chan. 8). rities with Anne Harris who was before a mode 


3 Woman, but the Marquiſs ſeduced her, and had 
an innocent Child by her; 3 and after wards by Deed Poll reciting | 


oman, 


mn having that he the Marquiſs had given a Bond to the fail 


2 5 Ban N Harris for the Payment of 2000 1. to her within 
Y ner, 


gives her a Year after his Death; now by this Deed the Mar- 


riting gail agreed that this 2000 1. ſhould be laid out in an 


obliging 


bingo Annuity for the Uſe and Benefit of Aune Harris and the 


_ Fey 20004 Child for their Lives. The re ages died, and the 
Death for Marchioneſs his Widow adminiſtred. 


3 $4. 


the purcha- 


ſing an Annuity for the Woms and the Child for their Lives. The Man 4 56h 
compel a Performancs of this Agreement, | 


\ 


There was (it ſons) hs one Witneſs to the Bond; 
and tho his Hand-Writing was proved, yet he ſweat- 
ing that he did not ſee the Bond ſealed and delivered, 
the Plaintiff Anne Harris was nonſuited at Law. 


2 | The 


„ ma. aA * 1 


— —— 
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upon an unlawful and wicked Conſideration ; and Anne 


Haris brought her croſs Bill to be paid the 2000 l out 


of the Aſſets of the Marquiſs. 


duced; but the Deed Poll reciting the Bond, and con- 
taning a Covenant that the 2000 J. ſhould be laid out 
in this Annuity was proved and read. 2 85 


It was urged on Behalf of Anne Harris, that the 


| Man to give ſuch Bond or Covenant, in ſuch Cafe 
Equity will relieve ; but where the Man ſeduces a Wo- 
| man who was before a modeſt Woman, and pives ſuch 


band or Covenant, there the Obligor who has done the 
| Injury, ſtates and aſcertains himſelf the Damages which 
eso be the premium pudicitie, and no Relief to be had 
| in Equity. 5 | | 
. On the other Side it was objected, that ſuppoſing 
n WY Equity would not relieve againſt ſuch Bond or Cove» 
+ WY ant, yet it being a Matter of Turpitude, Equity ought 
rot to intermeddle, the Conſequence of which would 
be, that both Bills ſhould be. diſmiſſed, and that this 
N Court ſhould not lend any Aſſiſtance, either on Account 
af Aſſets, or otherwiſe in ſuch a Caſe. 
] But to prove the contrary, the other Side cited the 
Cale of Ord verſus Blacket, where Sir William Blackes 
„bring ſeduced Mrs. Ord a young Gentlewoman of 


good Family and Fortune, afterwards ſettled an 
annuity on her for Years; but the Eſtate was in- 


You ll: 7 .5S brought 


The Marchioneſs brought her Bill in Equity to be 
relieved againſt the Bond and Deed Poll, as gained 


This Bond could not be proved, and ſo was not pro- 


known Diverſity was, where the (a) Woman has be- (a) 1 Vern. 
fore been a common Strumpet, and draws in a young _— 


cumbred, and Mrs. Ord dying, her Adminiſtrator 
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hails a Bill ; in NE to diſincumber the Land wha 
was charged with this Annuity, and was relieved ar 
cordingly. 


| 4 ee They ds, ad * Caſe of Carew 1 Saft ord de. 
a Woman creed in the Exchequer about two Years ſince, where 
had ſedueed, the Man granted an Annuity to the Woman out of the 
out of his Manor of D. when in Fa be had no ſuch Manor, 

— TT upon 'which that Court decreed him to ſettle this 0 


had 1 85 nuity on the Woman out of other Lands. 
te; 
will make ay ſecure the Annuity out of other Lands. 


Lord Chancellee : If a Man does miſlead an innocent 

925 Wemes, it is both Reaſon. and Juſtice he ſhould mak 

ber a Reparation ; but this Cale is ſtronger in Relpet 
of the innocent Child, whom the Father h. has occaſioned 
to be brought into the World in this ſhamefnl Manner, 
and for hi in Jultice he ought to provide; and the 
the Child be now dead, yet the Caſe is to be taken 2 
it was when the Bond — Covenant were green, and 
then the Child was kving. | A 


2dly, Phe Recital in the Deed 1 that the Covenantor 
had given ſuch a Bond, is a ſufficient Evidence of there 
having been ſuch; it is a Confeſhon by the Obligor 
himſelf. and ſtronger than a verbal Confeſhon, it being 
under his Hand ry Seal. Wherefore, if the Coun 
allows, this Covenant to ſtand, it muſt then be in the 
fame Caſe as any other Covenans or Bond; conſe- 
quently 1 it is a Debt, and being fo, * ſhall decree 

it to be paid out of Aſſets. 


"Chis Dee whs affirmed in the Houſe of Lac 
March 1728. 


2 


dne 


* Agreeable to this Decree-was thad by Lord Talbot in Crey ve 
Cray and Rooke at Lincoln's Inn Hall, December 11, 17 3 8 
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Steward verſus Roe. dn , 
| | Lord Chan- 
1 F | TR, ; c.᷑.ellor King. 
HE original Bill is to be firſt anſwered, but if the The original 
Plaintiff in that Bill will, after the Croſs Bill BY! is tobe | 
; Sa 4 TT „ e 2 CS 1 anſwer- 
fled, amend his Bill in Things material, this amended ed; but if 
Bill, as to the Amendments, is a new Bill, and the ff ca 
Plaintiff in the original Bill ſhall be bound to anſwer cro6 Bil 
the crols Bill, which was filed prior to the Amend- Shi k 
ments made to the original Bill, before ſuch Time as A 
the ſaid Plaintiff in the original Bill ſhall have an An. 
ſwer to his Amendments, and as the amended Bill muſt 
be anſwered all together, ſo the Priority ſeems in fiich 
Caſe to be loft as to the Whole. | 8 


Walter Edwards and Mary his Wift,} | Caſe 140 
only Child of Richard Freeman Eſq; | Lord Chan- 
late Lord Chancellor of Ireland, by > Plaintiffs; ur Kus 
Elizabeth his firſt Wife, one of the OO Chief For 
Daughters of Str Anthony Keck, | e, Rab, 


Anne Freeman Widow and Admint- bl e Pics 
fratrix of ” ſaid Richard Free 
man, and Richard Freeman Eſq; N. 

and Anne Freeman Hinſter, Þ 2 Jendants, | 
Children by the \ſaid Richard Pre | 


. 


HE Plaintiffs brought their Bill to have a diſtri- Husband by 
butory Share of the perſonal Eftate of Richard Seen 
Prema Etq; he dying inteftate, and leaving a Wi- ns 
dow the Defendant Anne Freeman, and one Daughter 8 
bis firſt Wife, (ue) the Plaintiff May, and a Son . 0 B. 


and fault of Iſſue 

bone Daught 2 = ee, eee 

; ughter only, the Husband ſurvives that Wife, and marries again, leaves Iſſue by the 

ws Wife, and dies inteftate, the Daughter 42 firſt Marriage being an Infant and her 

2 en not then due; if the Daughter lives till the Portion is due, it is an Advancement 
tante, and muſt be brought into Hotchpot as to the other Iſſue, 


1 A, — 


De Term. J. Hill 1727. 


Anne. 


The Caſe was thus: Richard Freeman the F ather on 


his Marriage with his firſt Wife Elizabeth, one of the 
Daughters of Sir Anthony Keck, by Articles dated the 
19th of February 1693, in Conſideration of the My. 


riage and of 4000 l. Portion, covenanted for himſelf 

and his Heirs, with Sir Anthony Keck, that he the (gl 
Richard Freeman or his Heirs would, within fix Months 
after Requeſt by Sir Anthony, his Heirs, Executors o 


Adminiſtrators, ſettle all his Lands in Battsford, Gt. in 
Glouceſterſhire to the Uſe of himſelf for Lite ſans Waſte 
Remainder to Truſtees to preſerve contingent Remain- 
ders, Remainder to Elizabeth his then intended Wk 


for her Jointure and in Bar of Dower, Remainder to | 


the firſt, &c. Sons of the Marriage in Tail Male ſuc 
ceſſively, Remainder to Truſtees for 500 Years to niit 
Portions for Daughters, if but one Daughter 50001 if 
more 60001. payable at Eighteen or Marriage, which 


| ſhould firſt happen, and to raiſe Maintenances for fuc | 


Daughters till their Portions ſhould become payable 
80 l. per Annum if but one Daughter, and —— per A 
num, if more than one. e 9h 


Mr. Freeman covenanted, that theſe Premiſſes which 
were but 366 J. per Annum, were 500 J. per Annum er. 


cepting Parliamentary Taxes, and gave a Bond in 800ol. 


Penalty for the Performance of the Articles. 


The Marriage took Effect, of which there was Iſue 


only a Daughter the Plaintiff Mary, and Elizabeth the 


Wife died ſoon after the Birth of the Daughter, no 
Settlement having been made purſuant to the Articles. 


About three Years afterwards Mr. Freeman married 


the Defendant Anne Marſhal, and ſettled great Par 
= OS © the 


2 


and a Daughter by the ſecond Wife, (vix) Rickin wg 
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„ 


the Lands compriſed i in the Articles, 230 l. per Annum, 
without giving any Notice of the Articles, and had 
Iſſue * Defendants Richard and Anne. 


the 20th of November 1710, Mr. Freeman died in 
elad inteſtate, and his Widow the Defendant Anne 
freeman took out Adminiſtration to him, the Plaintiff 
Mary being then eleven Years old ; Who having ſince - 
intermarried with the Plaintiff Walter Edwards, they 
brought their Bill for their diſtributory Part of the 
meat Mr. Freeman's perſonal _ but did not 
pray the 5000h | 


The Defendants by Anſwer ſet forth the Articles 
and Bond, and inſiſted, that thereby the Plaintiff Mary 
had a Portion of 50001. ſecured to her, and ought 
not to have any Part of the perſonal Eſtate of the 
lnteſtate her Father, unleſs ſhe would bring that into 
Hotchpot, to the Intent the Eftate of all the MnO 
= be made equal. | 


This Cauſe. having been often argued, Was at 
Jn oth decreed by the Lord Chancellor King, with the 
Miſtance of the Lord Chief Juſtice Raymond, Maſter of 
the Rolls, and Mr. Juſtice Price, who all agreed that 
this 50001. ſhould has brought into Hotchpot. 


Mr. Juſtice Price, he? not preſent at the Reſolution, 
uid acquaint the Lord Chancellor with his Opinion. 


Sir Foſepb Fekyll Maſter of the Rolls: iſt, I do not Porn 5 
take this 50001. to be a Debt due from the 22 go by 
or to be paid out of his perſonal Eſtate ; for tho there 2*t*fLands, 


or articled 


sa Bond for Performance of Covenants from him, & to be, are 


not to be 
Jet there is no Covenant for the Payment of the Por- paid out of 


tion; the Covenant 1 is to ban Lands, and to 1 aiſe a the perſonal 
Vol. II. 8 1 : Term 
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Term of 500 Years out of them for ſecuring the Por. 


tion of 5000 l. 


2dly, Tho' this Settlement is "we to be made on 
Requeſt, and none has been made, yet this cannot 


prejudice the Party to whom the Portion is due, ſor 


(a) V 


the Covenantee is only a Truſtee, and the N eplett of 


i Vol. . ſuch ſhall not (a) prejudice the Ceſtui que Taft. Which 


Trevor verſus 
Trevor, and 
 Brederich 
_ verſus Frede- 


rick, 710, 


here is the ſtronger, foraſmuch as the Ceſtui bag Th 
was an Infant. 


3d! ; Suppoſing there was a x Covenant to a ablo- 
lately within fix Months, and it were broken, ſo that 
Damages might at Law be recovered z nay, tho there 
had been a Covenant to pay the Portion, yet the Party 
to whom the Portion is due, ought to come upon the | 
Land firft, and in Caſe of a Deficiency there, then 


reſort to the perſonal Eſtate; for the Articles to ſettk 


particular Lands are in Equity a Settlement, and from 
the Time of making theſe Articles Mr. Freeman became 
a Truſtee of the Loney: a Truites for the Thabb i n 
the Articles. 


It bas been obj ected, that bad there bows a \ Cor 
nant -to- pay the Rs this had been like. a Mort- 
gage, and the perſonal Elias ſhould have exonerated 


th he Land. 


| borrowed, but here the original Agreement was, that 


(3) Ante 
222. 


Reſp. This is not like a FOES. in the Caſe of 
Mortgage, the Land is only a Pledge for the Money 


the Portion ſhould be raiſed out of that very Land. 
And for this I would only cite the Caſe of Count!) 
and (H) Coventry, where the late Earl of Coventry coe 
nanted on his Intermarriage with the Counteſs Dow 
ger, that he would, according to the Power given 


him by his s Family Settlement, o otherwiſe lettl 
1 Lands 


— 


th \ 8 * © 12 
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Lands of 500 1. per Annum on his then intended Wife. 
have this Jointure made good to herr 


It was contended, that the Counteſs ought to re- 
ſort to the perſonal Eſtate, for that here were no par- 
ticular Lands covenanted to be ſettled, and the Cove- 
nant was to ſettle Lands of 500 J. per Annum purſuant to 
thePower, or otherwiſe ; but decreed by the Lord Chan- 


that this Covenant did bind the Land, and that the 
Jointreſs for her further Security, in Caſe the Power 


not to be made uſe of to her Prejudice. 


/ r AS Ra C 


be made good out of the real Eftate contracted to be 
lettled, ſuppoſing there is enough left unſettled ; but 
It muſt be agreed, that the Land actually ſettled by 
Mr. Freeman on his ſecond 2 without Notice, 


bor be a Breach of Truſt, yet ſuch ſecond Settle- 
1 ment is good, and muſt take place againſt the Articles, 


0 more Lands being liable to che Articles than are 
omitted out of the Settlement on the ſecond Marriage. 


* 


» WH. © vv the cond Point, wherher the 5000 1. Por. 


$ to be brought into Hotchpot, before ſhe ſhall come 


IS 


1am of Opinion it ought ; - the End and Intent - of 


dle Statute of Diſtribution being to make the Proviſion 
for all the Children of the Inteſtate equal, as near as 


could be eſtimated; and therefore this 5000. onght 


to 


and on a Bill brought by the Counteſs Dowager, to 


cellor Macclesfield, with the Aſſiſtance of the Judges, 

Words or otherwiſe were intended in Favour of the 

ſhould fail or prove deficient; and if fo, they were . 
$ that T do not think this is to be conſidered as a 


Debt which by leſſening the perſonal Eſtate would di- 
miniſh the diſtributive Shares, for this 5000 l. ought to 


. * 
— 


0 7 
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1 


* to be collated into the perſonal Eſtate. The Defin | 
oe 4 Di. of the Act Was to do, what a good and a juſt Parent 
ſtribution ought for all his Children; nor is this Equality to 


was to make 


the Provi- be confined to ſuch Eſtates as Children claim by wo 


ſion for all 


fon fora". luntary Settlements only, for (generally) Proviſions fo 
equal, and Children are by Settlements made on Marriage, which 
3 alone is a Conſideration; and the Statute would be a 


bee Fa little Effect, if it were to extend to make a Child brio 
0 do ln be only that into Hotchpot which ſuch Child took by a0. 
Children. Juntary Settlement; Marriage Settlements are moſt fre. 


quent, & ad ea que frequentius occurrunt, Oc. 


n admit, that a Proviſion for a Child by () vil 
nb. ss, (for a Caſe may happen, that as to Part of the per- 
ogy rv ſonal Eſtate the Teſtator may die Inteſtate) is not a 
for a Child Advancement to be brought into Hotchpot; neither 
10 A es ſhall Land given by Will to a younger Child; for a 
into Hotch- Proviſion to be brought into Hotchpot muſt be {ud 
P ovifien of AS is made by an AC in the Inteſtate's Life-time ad 
Landfor an not by Will; any Land Proviſion to the Heir at Lav 
bock the Inteſtate, however given, is privileged by the 
Statute of Diſtribution, and not to be brought ito 
Hotchpot: Thus there are great Variety of Proviſion 
which may be made by Parents for Children; and it 
could not be expected the Statute of Diſtribution ſhould 
enumerate all of them; but as a contingent Proviſion, 
when the Contingency has happened, is a Proyilon, 
ſo is it within the Act; alſo as there are great Vari 
of Proviſions, the Times when they are to take Effect 
may be various; but yet if ſuch Proviſions be to tak 
Effect in a reaſonable Time, they ſhall be within the 
Act. A Child may be provided for by Land, Freehol 
or Copyhold, or by a Charge upon either, or by Mv 
ney, Goods, Stocks in Companies, and thoſe. in ſome 
Companies pretty precarious, Some Proviſions i 
be payable to the Child when of Age, or upon Mar 
riage, and theſe Contingencies framed upon r. 
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Variety, as the ſeveral Circumſtances of the Parties 
may require, which rendered it impoſſible for the Act 

to mention all of them, and therefore it was 11 = 
the Legiſlature to make Uſe of general Words as they . 
have done. eo & | 1 


The Statute of Diſtribution does in the Beginning 
take Notice, that if a Child (other than the Heir) 
have a Settlement of Land made on him by the In- 
eſtate, this ſhall be brought into Hotchpot. 


Now to think the Statute did extend to Land it= One fettles a 
ſelf when ſettled on a younger Child by the Father, DR 
and not to 4 Charge upon Land for ſuch Child, Wa younger \ 
ſtrange. Suppoſe it were a Rent out of Land, this dd. 
| would be an Advancement, and why not when a vancement 
| Charge upon Land? But the preſent Caſe comes nearer “e ' 

to Land, than if it had been a Charge out of Land; 
for the Truſt of the 500 Years Term being only to 
raſe this 5000 J. Portion, and the Plaintiff Mary Ed- 
wards being the Perſon who is alone intitled to it, ſhe 
a to this Purpoſe is in Effect the Owner of the 500 
Tan Jam: oo: 53 TP 


' The Occaſion of making the Statute. of Diſtribu- e 
tion, was to put an End to the long Conteſt which king the Sta- 
had been betwixt the Temporal and Spiritual Courts, tute of Di- 


- N: ibution. 
ey for when the Spiritual Courts ordered any Diſtribution, 
{3 WY Bond to be given by the Adminiſtrator for that Pur- 


pole, the Temporal Courts ſent a (a) Prohibition, be- (a) Vide 
ng of Opinion, that the Adminiſtrator had a Right 7,V® 7: 
to all, and that the Spiritual Court could not break Smith, and = 
into that Right; and ſo this Statute was made in Fa- I. 233 
rour of the Practice of the Spiritual Court, which 
proceeded to order Diſtribution as often as the Common 
Law Courts did not prohibit them, and the Act in- 
tended to make the Children's Proviſion equal, which 

You I ON 4U--— Was 


3 3 8 - 3 . 
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was agreeable to the Civil Law, where Goods moveabl, 
and immoveable (i. e. Lands) are conſidered as the 
fame, tho our Law would never let the Civil Lay 
erg rage meddle with Lands. In Swinburne 165. it is ſaid, thy 
Father upon if a Father by Deed ſettle an Annuity on his Chill 
Adu n to commence after his Death, this is an Advancemen 
ment pro pro tanto; and by the ſame Reaſon, a Reverſion ſettled 
, on a Child, as it may be valued, is an Advancement 
alſo. The Proviſion within the Statnte for a Child need 
not take place in the Father's Life-time, a future Proviſion 
is a Bar pro tanto, a Portion aſſured or ſecured to a Chill 

tho” in futuro, is a Proviſion according to its Value, 


* 
* 


— 


A Provifen But it is,objeCted, that this is a contingent For. 
= a Child ſion, and therefore not an Advancement within th 
tho! contin- Statute, and being in Contingeney, it cannot be cl 
ent, yet lated ; for Inſtance, ſuppoſe it were a bare Poſlibily | 
Contingen- Or what is not Debitum in præſenß © 
cy happens, 8 5 | „„ | 
is an Advancement pro tants, 


The Right Reſp. I do agree, this Contingency did not veſt uti 
butive Share the Plaintiff Mary came to eighteen, for tho the Tem 
3 did ariſe before, yet no Truſt for her Benefit could. But 
ſtribution the Statute of Diſtribution does not appoint any Time 
A when the Diſtribution ſhall be made, it mentions i- 
the Int deed when it ſhall not, vis, not within a Yer; 

Death. and according to the Reſolutions, the Right to the d. 
| ſtributory Shares veſts immediately on the Inteſlates 
Death. The perſonal Eſtate of the Inteſtate may con · 

ſiſt of Monies or Debts payable at ſeveral future Days 

or upon Contingencies, ſo that it may be impollibl 

to make a Diſtribution thereof at any certain Time; 

it may conſiſt of Debts ariſing upon the like Continger- 

cy as is annexed to this Portion, and ſince thoſe Debt 

as they fall in, may be diſtributed and valued, why m 

not a contingent Portion be eſtimated and brought into 

Hotchpot ? But all that Difficulty is over, by the Con- 


e . K 
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ingency's having happened in the preſent Caſe, and all 
Inequality, as to the Proviſions for Children, is pre- 
rented, which is the Intent of the Ad. e 4 FI 


* 


Lord Chief Juſtice Raymond : I agree with the Ma- 
fer of the Rolls, that this 50001. ought to be brought 

into Hotchpot by the Plaintiff ' Edwards and his Wife; 
the Statute'of Diſtribution does not break into any Set- 
tlement that has been made by the Father; it only 
welle with what is left undilpoſed of by him, and 
of that only makes ſuch a Will for the Inteſtate, as a 
father, free from the Partiality of Affections, would 
himſelf make; and this I may call a Parliamentary Will. 


The Intention of making the Proviſions of the Chil- Nite. 
dren equal, goes throughout the whole Act; firſt it tion ates 
gives the two Thirds of the perſonal Eſtate (the Mo- uin Pant 
ther being allowed her Third) equally among all the undiſpoſed = 
Children. But then the AQ takes it into Conſidera- 2 un order. 
tion, that there may be ſome of the Children who Fragen of 
have received a Portion or Advancement before, but wed = 
not ſo much as to make up their full Share; in that n away 
ce fuch Child fo advanced but in Part, ſhall have ſo jus ben g- 
e much more out of the Inteſtate's perſonal Eſtate as Cd. 
. uli ſuffce to make his Share equal to that of the other 
Children. The Statute takes nothing away that has been 
given to any of the Children, however unequal that may 
tare been, how much ſoever that may exceed the Re- 
mainder of the pap ny Eſtate left by the Inteſtate at his 
Death, the Child may, if he pleaſes, keep it all; if he 


0 te not contented, but would have more, then he mult 
1 bring into Hotchpot what he has before received; this. 
er manifeſtly ſeems to be the Intention of the Act, ground- 


ed upon the moſt juſt Rule of Equity, Equality. There 
may be many Caſes in the Books, where, in regard 


m 
5 o beneficial and remedial Laws, the Judges have gone 


o 


beyond the Words to make the Intent of the Act _ 5 
: . place 


fans. 


» — 


*** 
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place, as in Plowden 467, Nc, Here the Words will 

bear the Conſtruction which I put upon them, and 

which is intended by the Act, tho not drawn with 
the greateſt Correctneſs. wo : 


A Provilon As to the Settlement made upon the Children, it 
Child either was objected, 1ſt, That this Statute extends only to 
Ste. voluntary Settlements, and not to ſuch as are made on 

ment, or for Marriage, wherein the Iſſue are Purchaſers ; and this 
+ cory is ſaid to be as if an Eftate had been ſold to the Child, 
an Advance- Which ſurely had not been within the AQ, |, 


ment pro 


Reſp. If the Child pays Money for an Eſtate, this is 
not a Settlement upon, but a Sale to the Child ; and it 
cannot be within the Words or Intent of the Act that 
ſuch Purchaſe ſhould be brought into Hotchpot. The 
Words of the Act make no Diverſity betwixt a vo- 
luntary Settlement and a Marriage Settlement, they 
mention Settlements in general. The Eſtate thus 
ſettled (tho on Marriage) upon the Children, may 
have been purchaſed by the Father, and leſſened that 
Part of the perſonal Eſtate, which would otherwiſe 
have gone amongſt all the other younger Children. 
Great Hardſhips might follow from that Conſtruction 
which the other Side labour for; as ſuppoſe the Father 
who made this plentiful Proviſion of 5000 J. for the 
only Child by the firſt Marriage, (which in the pre- 
ſent Caſe exceeded the Plaintift s own Mother's Portion 
by 1000 1.) ſhould die leaving but 200 J. in ſuch Cale 
it would be very hard the Child, who has already had 
a Portion of 5000 J. out of the Eſtate, ſnould yet take 
away ſomewhat out of the inconſiderable Portion C1 
2001. left for the other Children; it cannot be in. 
tended, that if the Inteſtate had made a Will, he would 
thereby have ordered any ſuch Thing. Indeed the 
Parliament intended, that if the Inteſtate had 
any of his Children, given them a Portion adequ 
a — . | | 


ate 
to 
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to his oo his chen Eſtate, and * eee in the World, 


* 


bad afterwards improved, that the Children 0 118 | 


ranced ſhould have the Benefir of ſuch hene: 


0hjes. But this is not a Portion alvanced. for the f Rr 
Child in the Father's Life-time. T not gd, yet 


if ſecured to 


8 the Chil pontoon g- ae en te ce 


Who: 3 ow AY 2. EET k 
1 That i is not required by the AQ; - if it be ſe: 


cured to the Child in the Life of the Father, it is 


ſufficient; but it is no ways material in hat Man- 


per the ſame is ſecured. Suppoſe the Father had co- 
venanted with Truſtees to pay his Child 1001. a Weck 
after his Death, as the Covenant would have been 


Plunly bac, foi it had en a Portion n the Act. 


6 pt 2; 


But it is A debe hy upon a a Con. 
tingency ariling n ny nn $ Death. 


- + . * | 


- dh Then I wells put : the Caſe 4 11 further: 
Suppoſe I covenant to 46s a Child 1000 if living'a 
prevent Tp 
its being a Portion ? prevent its being brought —_ 


Week after my Death, would this Conti 


Hotchpot? Suppoſe the Contingency were, that if tge 
Child had been living one, two or three Years after 


the Inteſtate's Death; ſurely this had been a Portion, 
and to be brought into ar Suppoſe it had; been 


2 Bond inſtead of a Covenant, or a Mortgage inſtead 


of a Bond, this would have made no Diverſity ; I grant 
i could have been no Proviſion, until the Contingency 
lappened ; but it cannot be denied that when the Con- 


ingency Va happened, it is a proviſion. Tho L 


| 
4 
if 
| 


— — — 


— —— E—j ers 
Os ES cs” ei eo 


[- 
' 


agree the Contingency ſhould be fo limited, as to ariſe 
in a reaſonable Time; and here it is ſo, at Eighteen 


or Marriage, which is providing the Portion as 100n as 
it can be wanted, with Maintenance in the mean Time, 


Can the Parent of a Child ſo provided for With ſuch 
Vol. II. x Certainty 


da the ln. there be a 
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Certainty intend ie no Regard ſhould be bad to this 
Proviſion in the Diftriburion of his Eftate _ hi 
other „ ? 


1 agree any Legacy given to a Child (u poſi 
Teſtator dies inteſtate as to the of his Eftar 
ſhall not be _ into Hotchpot, becauſe this Legs. 
cy is not a Proviſion ſecured by the ren in his Like q 
time. N N 


22 you wm oo ep, DD eu a — — 4 


Object. Upon the. Death of che E 655 Sun of 

92 ; Mod. the perſonal Eſtate veſted (a) in the Children, and con- 

Vern. 40,, ently the intire Share of the eldeſt Daughter velted 

2 Vern, 274. n her, — Regard to the Portion ſecured y the 

Settlement, which being contingent mult” be loſt, if fl 

the Daughter had died before her Age of eighteen or 
Marriage, at which Time the Portions 1 was e 


SS 2 


3 Reſp, The diftributive Share does not in all Event 
Share veſts veſt in the Iſſue on the Inteſtate's Death, 'becauſe if 
000: poſthumous Child, ſuch Child ſhall be let 
Death, but in for its Share, e e the mae 


not ſo as to 
exclude a poſthumous Child. 


Object. if this onder! is not to be ag into WS 
Horchpoe until it happens, what muſt become of the 
Diſtribution f m the mean while? „ 


1 Reſp. In this Cafe, as the Plaintiffs have tal thei 
Bill for the Daughter's diftributory Part, and the, Defen- 
dants by their Anſwer have pur this, which was on 2 
contingent Proviſion, before the Court and in Iſſue, | 
do not fee but that the Court may make a Diftribs 
tion, and order, that if this Contingency ſhould hap 
pen, then the Money ſhall be fo Aribured, as fo 

make the other Chil by the ſecqnd Marriage 

in their Portions with the Plaintiff the * Dax 1 
| — 


SS SSS SSS 


Q | 
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i. tht fit Marriage. If an Exanitor: pays a W oe. 
a on Suppoſition that there are Aﬀets to pay all the Ter cutar pays a 


Legacy on a 
other Legacies, and there happens a Deficiency 7, the Suppoſition 


Court will make tha Legatees who is paid his full Le- = 
gacy _— 4 = — will the O in the principal — 

Gal when ent Portion is not paid, ordey and 1 

that only 10 much of it ſhall- be paid to the firſt warde there 


is a Defi- 

Paug hrer, 28 will put ber 1 an a Ta ow tho Coney of 
"| of the Chidren. SO: Fig) * 
55 | muſt reſund. 


07 There is no Brocedent of fach 2 De 


R . Ee 
1 . the AQ of Parliament, he By was uns 
ſo plain a Caſe, that no Body ever 
| thought it worth While to bring it as a Queſtion before 
he en ſo I am of Opinion this 5000 J. ought 
to be brought into Hotchpot oe rpms gre 
only Daughter by. ih Marriage. ef” 


Lord Chancellor: Mr. Juſtice Price, my * hindered | 
by bis Indiſpolition from being preſent, has ſignified to 
me, that he is of the ſame Opinion with the Maſter 
of the Rolls and my Lord chief Juſtice, and 36 I my+ 
ef am, that this 50004, thus fecured to the Plaintiff © 
uh, the only Daughter of Mr. Freeman by the, firſt 


Marriage, out to be into des and, 
2dy, That the Lands not included in the Settlement 


made on Mr, Freeman's ſecond Marriagg muſt ſtand li- 
ole for the railing of this 5000 * The Statute of 
Adu ſays, one Third ſhall | to the Wife, 
ud the other two Thirds to the Inteſtate's Children, 
except ſuch Children as ſhall have hol Sheng 
de Inteftare in his Listing. 


The Occaſion of making this Statute was, to put Zr Sn. 
d End to the Controverſy betwixt the Temporal k 


ing the Sta- 
te of Di- 
and 8: ſtribution. 


Time of ma- 
Timedtmu- cute of Diftriburion, it was uſual to for Chi 
rute to make dren by Settlements, and therefore with great Realen 


be tak 
= And dren 15 the W fame Reaſon, * Oo ? $ 55 
ment pre 1 11 be fe” 
tanto. 
8 ! Agh * o the Obj * enn — 


a. FRF" 


— Spiritual Cours - The — Frm took 
Bonds from the Adminiſtrator to make: Diſtribution, 
and thoſe Bonds were at Law adjudged void, and the 
Adminiftrator intitled to all the per rſonal it "Eſte 
Hughes and Hughes, Carters Nep. 125. 1 Leun 235. 
One died inteſtate leaving a conſiderable an Elta, 
and à Son and a Daughter, the Son adminiſtred, ad 
the Daughter contended for à Share in the be 0 
Court, where it was thought an Hardſhip that the $6 
ſhould have all, and yet the Daughter was prohibitel 
at Law. However this Statute of Diſtribution takes 
away the Adminiſtrator's Pretenſions (which he * 
had made with Succeſs) of retaining the Whole. It 
is true, that in Caſe any Child had been advintel 
a Freehold, the Spiritual Court would not meddle with 
that; but the Act of Parliament has thereſote game 
further than ever the Spiritual Court intended to gd, w 
make this Freehold ſettled upon a Zeuge Child * 
the Father, be brought into Hotchpor., e 


Uſual at de It is danse that at the Time of making is N. 


for Children ſuch a Proviſion may be taken to be an-Advancc 
ang pro tanto; ſo an Annuity out of Land, or a Charge 


ment, and 


therefore this Upon Land is to be brought into 9 * Wy 


ment, anf, this was voluntary in the Parents 
who might have applied all of it for the Benefit of the 
eldeſt Son. Indeed, if the Child had been a Purchaſer 
or Creditor. of the Father, it could not be intended, 
that what was the Child's Purchaſe or Debt {bout ie 
Tt into > Honchpex: | 

M1. 4.652 E190 133 SOT 
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Object. This is a future and contingent e 
and to be taken as it was at "the Time of the F ather' 8 


Death. 


This I admit; but as als contingent” -Debts a n 
to the In teltate are within the Clauſe of the Statute, prom 
2 to a Diſtribution; ſo it is equally reaſonable that the Statue, 
future contingent Proviſions: ſhould. be conſtrued Ad- —.— = 
yancements pro tanto, as to the Children; but this Con- ions for 
tingency muſt be limited to take Effect within a rea- Cree 
ſonable Time, as in the preſent Caſe where it is pay- 

able at 18 or Marriage, with a Proviſion for Mainte- 

nance in the mean Time. If the Father advances for 

2 Daughter in Marriage ſo. much for a Portion, this is 

a Portion given for a valuable Conſideration, Marriage 

and a Settlement, and for that very Reaſon an Advance- 

ment to the Daughter within the. Statute of Diſtri- 

bution. This is an Advancement pro tanto within. the 

Cuſtom of London, upon which (a) Cuſtom the Statute () Ante 

of Diſtribution was in a good Meaſure founded; and it 17% , 
can be no Injuſtice to the Child, becauſe it is left to Nadricl. 
the Election 2 the Child thus advanced, whether ſhe 

vill collate or not; if the Child be contented with 

what ſhe has received, ſhe may keep it. If the Plain- Mainte- 
tiff the Daughter i in the preſent Caſe had come before ne, —_— 
her Age of eighteen | demanding her diſtributory Part, Chil 8 
there had been ſome Difficulty, whereas now there i 18 an Advance- 
none, the Contingency being over; but as to the Main- ment, C. 
tenance Money, 80 L. a Year ſecured. by the Father to 

the Plaintiff the Daughter, we. are. of Opinion, this is 

not to be brought into Hotchpot, no more than what 
allowed or ſecured * the Parent for the. Education 

of the Child. | * 
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Caſe 141. | Evans verius Cogan 58 "ads. 
Lord Chan- | | L 
cellor King. 


A Bill was brought to compel a Conveyance of 
Mother Te- A : x: * Ot an 
nant for Life Houſe at Briſtal. purſuant to an Award, - 


of a Houſe, ; | | | 8 | | 0 
Remainder to her ſix Daughters in Fee, the Mother and J. S. ſubmit to an Award touching 

the Title to this Houſe; Arbitrators award that the Mother ſhall procure the © 
join in the Conveyance thereof; the Daughters are married, and one is dead leaving an Inf 
Heir; J. S. brings a Bill againſt the Mother and Daughters and their Huſbands, and the Daug), 
ters examined in a former Cauſe ſay, they are willing to convey; they are not bound touch 

ing any Title to the Freehold and Inheritance, 15 „ 


The Cafe was, Thomas Cogan being ſeiſed in Fee d 
an Houſe at Briſtol, deviſed it to his Wife for Lit, 
Remainder to his fix Daughters in Fee equally, the 
Plaintiff ſtopped up the ancient Lights of che Houle, 
by building too near, and the Widow bringing 
her Action for ſtopping the Lights, it came on to 
Trial at the Aſſizes at Briſtol, and all Matters in Dif 
ference, as alſo the Title to the Houſe, were referred to 
Arbitrators, who awarded that the Plaintiff ſhould pay 


1 5 J. Cofts to the Mother, and alſo 155 l. to the Mo 
ther for the Purchaſe of the Houſe,” and that 'ſhe on 
A 8 thereof ſhould convey the Houle to the flir 


tiff in Fee. 


The Plaintiff paid the i5h, Coſts and broug 6 ohit a kl 
againſt the Mother praying that ſhe might convey the 
Houſe, and procure the Daughters to join in the C 


veyance, 


Some of the Daughters were examined by the Mo 
ther the Defendant in the former Cauſe, and proved, 
that it was the Plaintiff's own Fault he had not 
the Conveyance, for that he had Poſſeſſion of the 
Houſe delivered to him, but occaſioned the ConveF 
ance to be delayed by being unwilling to part with the 
om Bog Y „ purelaſe 


_y fu => wy > — — 2 
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Daughters, and againſt the Huſbands of ſuch as were 


kel to convey when of Age. 


It was much infiſted upon, chat = cou of he 
Danghters as had been examined as Witneſſes for the 
Mother m the former Cauſe, wherein they ſwore they 


3 Soon after the e * L | 
the Plaintiff now brought à new Bill apninſt the 


married, in order to compel them to convey, and to 


an Infant Heir of he hel and eh * 


were willing and ready to join with the Mother in the 


ſhe was willing to convey, this was ſufficient to — 
their Conſent to the Award. 


On the kw Side ! it was gad, that the Awand cou 
only bind the Mother, whoſe Aſſets the Plaintiff w 


tho! they might be willing i in their Mother's e 
to make her eaſy, and rather than diſoblige her, join 


what induced them before to join, was at an End. Be- 


des four of the Daughters were married Worten, 
and ſo their Anſwers could not bind the 


bound, neither was he a Party. 


* N | * 
* 


Lord dn: 1 che beben tall Gli dle, 1 


Award, and have decreed them to 
one * 2 them being under Coverture, 1 t being 


the married Daughters can bind themſelves, as to their 


pollble to bind the Infant Heir. Wich regard to the 


Conveyance, and the Mother by her Anſwer ſwearing 


x full Liberty to follow ; but as to the Danghters, 


in the ee yet now the Mother was dead, . 


bould have taken their Anſwers to be a Conlent to thi 
; but all bur | 


a Inſant Heir of the deceaſed Daughter, who is no 
Party to the Bill, I do not ſee how the Anſwers of 


Inheritance, much leſs their Huſbands, and i it is im- 


nor their Huſbands; and that one of the Daughters 
vas dead leaving an Infant Heir who coufd not be 


Le... 


rr 
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. 


n 
Caſe pa 9 Goodwin oe” Archer. g 
IF an Am- * H E Plaintiff who brought this Bill was, a . 
3 vant to the Genoeſe Ambaſſador, and conſequent 


— that the Plaintiff ſhould not go on in his Bill, until be 
Coſts, as be- 


(a) 7 Reems a Precedent was cited; where the. like Order was made 


* 


3 


— 
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— 
pe Daughter: who. is! a: Feme: Sole. ber undivided 
Part, if it were decreed to a 1 6 ou be f 


no Uſe to him. 


bee Aſie hs Bill ibis cos is 6 . 
Part then as prays a Conveyance. - But wich reſpeg 
to the Proceeding againſt the Executrix of the Mother 
to be; recompenſed out of her Aſſets, tho the Execy. 
trix denies Aſſets, yet the Plaintiff, if he thinks it 
worth his while, ſhall be at Liberty to proceed to be 
repaired in Damages, for 1 not Ts! - * the 


9 a Bill, kl Perſon privileged by the (a) late AQ; ; it was.mored 


anfwver gave Security by a Bond in 40 l. Penalty for the Pay: 
ing a Perſon ment of Coſts of Suit, if awarded againſt him, in the 
privileged. ſame Manner as where a Plaintiff is Hyg Sea; and 


cp. 12 in the Caſe: of an Ambaſſador's Servant, Plaintiff in 
this Court, dated 25th of Jahr zi of the late Queen. 


Whereu pon the Defendant obtaihed an Order that ] 
the Plaintiff's Proceedings ſhould ſtay until he with 2 


Surety gave ſuch gk in 40. n os . 


Coſts, if . 
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Balſh verſus Hyham. fy 9167990? ga 143. 


HE Plaintiff was a Truſtee for the Defendant of , n , 


10001. South. Sea Stock, and at his Deſire in Truſtee for 
1720, borrowed of the Company 4000 J. on a Mort- 3 %s“ 
rape of the Stock; the Defendant the Ceſtui que Truſt — 2 the 
received the Money borrowed; afterwards the (a) Act be 
of Parliament was made, which provided, that if any _ 
of the Borrowers would pay to the Company 10 J. the Com- 
per (ent before ſuch a Day, they ſhould be diſcharged peng nag: 
of the reſt of the Money borrowed. | Money, 4. 

1 A ee pays the 10 I. 
fer Cent upon the late Act to be diſcharged of the Loan; tho B. forbad the Payment, yet he 
ls lable. (a) 7 Geo. I, ſel, 2. ſect. 7. TO) rnd 9h. | 


: 


The Defendant the Ceſtui que Truſt directed the Tru- - 
tee not to pay the 10 J. per Cem, alledging that he 
thought the Borrowers were not obliged to pay to the 
Company the Money borrowed, but that it was in the 
Election of the Borrowers to forfeit the Pledge. © 


There were ſome Attempts to prove an Agreement 
by the Plaintiff the Truſtee and others to pay the Mo- 
ity borrowed in Compallion to the Defendant the 
Vol. II. CE ES | Ceſtui 
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F Ceſtui que Truf, and in regard to the Loſſes by * 
ſuſtained, but that Proof was deficient. 
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I) be Plaintiff who had thus mortgaged his Stock to 
the Company and had permitted the Defendant to re. 
_ ceive the Money, paid the 10 J. per Cent, and brought 


a Bill in Equity to recover it as laid Out for the De. 
fendant. „% 1. = 4 


Whereupon for the. Defendant it was inſiſted, that 
this was an officious Payment made of the 10, r 
cent againſt his expreſs Directions, which (as the De. 
fendant's Counſel objected) was not recoverable at Lay; 
for the Act of Parliament, had the Money been te. 
coverable there, would have given to the Company | 
more than 10 J. per Cent for the Money borrowed, o | 
at leaſt would have made it compulſory upon the Bor- 
rower to have paid this 10 l. per Cem; and altho there 
had been a Verdict at the Suit of the Company again 
one of the Borrowers, yet that was not againſt the De- | 
fendant: It was Res inter alios acta, and might he 
been recovered on a faint Defence, and therefore ought 
not to be any evidence againſt the Defendant ; quod Gur 
conceſſit. „ 1 


Then the Caſe was put, If there were a Truſt cee 
ated for the Payment of Debts, without ſpecifying 
them, and as to one Debt, the Party intereſted in the | 
Eſtate charged, ſhould forbid the Truſtees to pay it, . 
ledging it to be at leaſt a diſputable one, and that be 
thought it no real or juſt Debt; if the Truſtees ſhould 
afterwards ſpontaneouſly pay this Debt, they ought 
not to be allowed it: Or ſuppoſing this in the princips 
Caſe to be a Debt, then as the Plaintiff the Trufiee 
had paid down the Money for: the Defendant the 2 
que Truſt, it was recoverable at Law in an Accion for 


Money laid out to the Uſe of the Defendant ; o 
1 ˖ 


the b Plaintiff — a 1 — at Lo ought not to 
come into Equity for the Recovery thereof. 


Lord chancellor : If the Defendant had not buy for 
bid the Payment of this 10 J. per Cent, but had alſo 
offered Security to indemnify the Truſtee in Ref pect of 
ir, this had been material, had the Plaintiff 8 
raid the 10 J. per Cent. But the Plaintiff had good 
Reaſon to think that he was liable to pay the whole 
Money borrowed. When Money is borrowed it ought 
to be paid, and though a Pledge was given for it, if 
that proves inſufficient, the Borrower ought to be liable, 
if a Mortgagor borrows Money, though there be no 3 
(a) Covenant in the Mo Mortgage Deed to pay it, yet his ; 1 Vern 436. 
Executor has been decreed to pay the Money in Diſ- Chan. 
| charge of the Land deſcended to the Heir; but if in _ 
the preſent Caſe there was only a Hazard, the Trufee 
ought not to continue liable to ſuch Hazard; on the 
contrary, as it is a Rule that the Ceſtui que Truſt ought 
do fave the Truſtee harmleſs, as to all Damages relating 
to the Truſt, ſo within the Reaſon of that Rule, where = 
the Plaintiff the Truſtee has honeſtly and fairly, with- | > 
out any Poſſibility of being a ne, laid downy 2175 85 
ney, by which the Defendant the Ceſtui que 
dilcharged from being liable for the whole Loos ws hn 
or from a plain — great Hazard of N * the 
Pann ought to be repaid, 


Chan, a. 


Therefore let the Defendant pay to > the Plaintif the 
101, per Cent paid by the Plaintiff to the e 
"ith Intereſt and Coſts. 75 . 
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any waysin- Lands and Tenements in the Pariſh of D. which he 
' to 4. for then ſtood ſeiſed or poſſeſſed of, or any ways intereſted in, 


_ to preſerve Life of the Plaintiff in Truſt to ſupport contingent Re- 


_ paſkas well Remainder to her firſt, Tc. Som in Tail Male, Remain 
- hold; der to the Teſtator's Brother-in-law Thomas Delabay in 
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Caſe 144- Addis verſus Clement. 

Lord Chan- 

cellor King. 

One cet ( Homas Addis ſciſed in Fee · ſimple of che Lak 
5 * and poſſeſſed of a Leaſe for twenty-one Years bell 


Leaſe for Of the Church of Hereford, of other Lands in D. al 


eventy-one in the Poſſeſſion of 4. and B. "Tenants thereof at cer. 


Lands in D. tain Rerits, and it being by Reaſon of the long Unity 
devices 2% of Poſſeſſion very difficult to diſtinguiſh the Fee-fimple 
whereof he from the Leaſehold Premiſſes, 77 his Will dated 
- (cif, o 159th of October 1717. and deviſed all his Meſſuges, 


tereſted in, 


Life, Re- and which were in the Poſſeſſion of 4. and B. unto hi | 


mainder to 


B.in Tail, Wife Fane for Life, Remainder to his Brother Jane: 


Remainder Addis and the Heirs of his Body, if then living, (af 


Life, with Which the Teſtator much doubted,) Remainder, if hi 
Power to Brother James were then dead, or ſhould die without | 


make a 


Jointure, Iſſue, to the Plaintiff Fohn Addis for Life, with a Power 


Remainder 


Tt. to make a Jointure, Remainder to Truſtees during the 


contingent 


Remainders, Mainders, . Remainder to the firft, Wc. Son of the Plain 
8 Decreed tiff John Addis in Tail Male ſucceſſively, Remainder to 
hold ſhoulq the Teſtator's Siſter Eleanor Bradſhaw for Life, wi 


as the Free- 


| Fee; and all his Goods and Chattels, Money and 
perſonal Eſtate, after ſome Legacies thereby given, 
were bequeathed to his Wife Jane Addis, who vs 
alſo made Executrix. Soon after the Teſtator died; 
the Wiſe, after ten Years of the twenty-one wele 
expired, renewed the Leaſe with the Church of Her 
ford for twenty-one Years, for 36 J. Fine, 4 and 1 
Guinea to the Clerk for the drawing and ingroſlirg 
the ſaid Leaſe; after the Death of the Teſtator ad 
the Widow, "Ws Executors all along paid the = 
1 | : 


* 


— 


1 Church, tho the Leaſehold together with the Free- 
told were all enjoyed by the Plaintiff, 


$11 


. 


The ſole Queſtion in this Caſe was, whether by the 
Will of Thomas Addis the Leaſehold Premiſſes did paſs 
x well as the Freehold to the Plaintiff who was the 
' Remainder-man for Life, or whether they belonged to 
the Widow Y and Executrix of the Teſtator Thomas Addis 
as Part of his perſonal Eſtate? N 5 11 5 ft. 7 


Againſt the Plaintiff it was objected, that the Leaſe- 
hold premiſſes, eſpecially for ſo ſhort a Term as twen- 
ty-one Years, could never have been intended by the 
Teſtator to pals either for Life or in Tail, or to Tru- 
ſtees to preſerve contingent Remainders, or that he 
thought of impowering the Plaintiff the Deviſee for 
Life to make a Jointure thereof; but that here being 
ſome Fee · ſimple Eſtate which would ſatisfy the Words, 
the Leaſehold ſhould go to the Executors, and be in- 
duded in the Deviſe of the perſonal Eſtate to the Wife, 
the Leaſe for Tears being perſonal Effate. That the 
conſtant Diverſity was, where the Teſtator had only a 
Leaſe for Years and made ſuch Will, there, rather 
than the Will ſhould be void, the Leaſe ſhould pals, 
and comply with the Limitations as far as the Nature 
of the Eſtate would admit of; but where there was 
0 Fee · ſimple Eſtate as well 48 4 Leaſehold, \ there 
the Will ſhould operate only upon the Fee-fumple E- 
late, and be ſatisfied with that, as was exprelly re- 
lolved in Cro. Car. 292. Roſe and Bartlet, where a Man 
taving Lands in Fee and Leaſes for Years, deviſed all 
his Lands and Tenements to his Wife for Life, with Re- 
mander over, this only paſſed the Fee-ſimple Lands. 
Now this was pretty near the principal Caſe; the De- 
"le of all his Lands there, could not be a Deviſe of 
mare than all, qui omne dat, nibil excipit, and in the 
Preſent Caſe the Deviſe was of all the Lands of 

Vol. II. 6A which 
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which the 'Teſtator was ſeiſed or poſſeſſed, ot any 
ways intereſted in, which Words could not alter the 
Caſe, ſince they would amount to no more thun 
All, and the Words All that the Taſtatur mas in Rien 
_ of might paſs thoſe Lands which ware in his Poſſeſſion, 
as theſe Words which the Tuſtator was any ways intra 
in muſt be intended to ſignify the Land- Ahich he 
was any ways intereſted in either in Law. ur Equ. 
ty, and need not neceſſarily be intended td paſi the 
Leaſchold Eſtate; beſides that ſuch general Words 
were (in all Probability) put in by the Serivener with- 
out any Inſtructions from the Teſtator fur thut Pur- 
poſe, who, if he had intended to have paſſed the Ln 
hold Premiſſes, and that they ſhould have gone accorl- | 
ing to theſe very improper -Limitations, / would hae 

expreſly mentioned this Leaſehold in his Will. 


4 * A 


| 2dh, As to the long Unity of Poſſeſſion of the 
Leaſehold Premiſſes with the Feeel 


ſimple, it was fad 
to be high Time for the Safety of the Church, (that the 
Leaſehold ſhould be now ſeyexed and: diſtinguiſhed from 
the Freehold, and that the longer this Unity'dontinued, 
the more difficult would it be 'to- diſtinguiſh! them, 


 3dh, It was argued that the Plaintiff having per WW 
mitted the Executors. of the Wife to pay the Rent for WAN © 
the Leaſehold Premiſſes, this was giving Judgment i ( 
gainſt himſelf, and owning them (the Executon) to t 
have a Right to the Leaſehold, and to be Tenants th 


Thomas Addis, is whether the Leaſehold palles with the 
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| muſt own the witations ate in proper,” bur then 
the you 5 the 3 are Wy Grong | | 


intereſted in, 
properly refer 
the preſent Caſe pawn that of Baſe nas — 2 


| the Words poſſeſſed n ways Imereſted wn er 


be found. HIC 'e i S003 5: 

And as this « for twenty-one Ye as held of 
the Church. Be renewable, t 1 . Who aan 
was the Teſtator, _— look upon himſelf, from tee 5 
Right he had to rener, as haxing a a pexpetial 'ERate © 
therein, a Kind of Inheritance; and therefore the 


Leaſchold Premiſſes rue (I LS to erer this” ot 
Will. | mine 4 — | 


* » © # : 5 * « o — 
» 11 2 N 9 1 * A F 


trix of the Widow wh had laid 4000 the . 7 Fine, . 
* Aar Ae Jor. ſuch Fine. 0 wy oh 1 


But the Court denied this, i in regard ſhe.y was w 
ter Life in the renewed Leaſe by Virtue of the Will, 
and tho ſhe perhaps might not outlive the firſt Year 
of the Leaſe, yet ſhe had her Chance for it; ; ſo the 
Court denied bl Intereſt for the. 1 but n 
the Charges of ob Renewal. 


And foraſmuch 55 n Leibe Wy not 1 a Coun- 
ter. Part of the Leaſe, which, the Church of Hereford 
bad infiſted u pon, to the End that they might have the 
Corenant of Fe Leſſee for their, Security, for which 
Reaſon the Leaſe remained in a third Perſon's Hands, 


ad was not del ivered over to > the Widow, and Executrix 
of the Teſtator: 8 


P 
— 1 0 is 
uh " 


2 — — — OY 3 _— 


188 
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afo' .. iv Teri tn FOO. 
The B ordered that the old Leaſe ſhould be fv 
rendered, and that the Church of Hereford ſnould male 
a new Leaſe ſor the old Term which would be gool (x 

| to commence A aſt) to the Plan 
the Deviſee of the real Eſtate; and the Plaintiff top, 
pay to the Executors af the Widow, what Had ben 
by them to the Church forthe Rent Sen bs 


after the Widow' 8 Death. 5 0 
n . | * verſus Coker... 
N IR. Farewell employed one Nw of ib 


Client em. = 1 merſetſhire as his Solicitor in a Cauſe in 
ploys an At- and Bower the Salicitor employed Mr. Malter Elo 


to or 
— in as his Clerk i in Court. 
the Country 


in a Cauſe in Chancery, the Solicitor employs a Clerk in 8 the Client i in Guse 
pays his Solicitor, but the Clerk in Chancery is unpaid. The Client not bound to pay u ut 


1 Fm TRpems Le ORs be may retain dage-, 


: 41 


| Mr. Farewell paid Bower at ſeveral Times abai fool 
which he alledged was more than was due to him upo 
his Bill. Mr. Bower died, and his Widow ad 
to him. Mr. Edwards the Clerk in Chancery Bill 
continued unpaid, and he delivered out ſeveral Papen 
Copies of Depoſitions, and Orders to other Solas 
for the Uſe of Farewell in order tc to an 1 ſſue 1 in tho due 


: Me. Farewell on Petition mat an Ole" to tar 
Bowers Bill, alledging it was overpaid ; upon v 
Edwards got an Order ex parte from the Maſter of the 
Rolls, to ſtay the Taxing of the Bill and, a, 
ings till his Bill paid. 


N 


on Petition to the Lord Chancellor to ber cit thi 
Order, many Things were urged, as that the Clerk 4 
2 


BY = 


þ 
» @ 9 
"# 


. SL AAAS wat S „ 


— 


— 


De Term. Paſcbæ, 1728. 


| 


— 


by the Court as their Officer ; That even at the Hear- 
ing of the Cauſe the Lord Chancellor has ſtopped the 
{ame from proceeding, on the Clerk in Court's inſiſt- 
ing to be paid, or ſecured his Bill; and that it is at 
the Peril of < 


are at Stake. 


Lord Chancellor : The Cl ient in the Country em ploys 
only the Attorney or Solicitor in the Country, and 


knows nothing of the Clerk in Court, where it is a 


Cauſe in Chancery, or of the entering Clerk where it 
is a Cauſe at Law; and on the other Hand, the Clerk 
n Court, or entering Clerk, being (generally) perfect 


Srangers to the Country Client, give Credit to the 
Attorney or Solicitor in the Country only; ſo that if 


Court was the {worn Clerk, and to be taken Care of 


e Country Client to enquire -and ſtop 
Money for the Payment of the Clerk in Court, to 
whom both the Country Solicitor and Country Client 


the Country Client pa s his Principal, is who 1s the | 


Country Attorney or Solicitor, he is thereb 


LU 


LS: „ 4 1 


s hereby diſcha - 
gel, and muſt not pay the ſame Debt twice. 
| - » % Py 2 F 14 


All I can do for the Clerk in Court is, 00 take no 1 
faper out of his Hands till paid; and if any Thing be 


emaning due in Mr. Farewell's (the Country Client) 
Hands, I will ſtop it, and the ſame ſha] be paid to 


Edzards the Clerk in Court. Alſo: here being ſome 


Tools by Affidavits of Farewell s retaining Edwards to 


lake Care of the Cauſe, let that be tried in an Action 
i Law to be brought by Edwards againſt Farewell. 


' | ; 
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Caſe 1460 Carleton verſus Bright wards 
Maſter of | 7 | « 2 

the Rolls. | 
A Modus for  N a Bill for Tithes in Kind, the Defendane ul 
Tithe of on ſeveral. odus's, one of which was, that the 


828 Inhabitants of ſuch a Tenement with the Lap ulwl- 


of fucha ly enjoyed therewith, had been accuſtomed to ro puplub 


Tenement 


and the a Modus for Tithe Corn. 5 
Lands there- | 


with uſually enjpyed, void for | Uncertainty, in oy the (ont mn * i 


the Lands 1 with o other Fir 


Wert + 


[ and 1 
„ 8 * S 
1 


cur. This is quite pern, FE Houſe may fol 
down, or be uninhabited, and then no Modus wil be 
payable; alſo nothing can be more uncertain than 
3 IS d uſually v4 od with the Tenement, ſince the 


| let with a Hog may, 1 " often 
ſed. 


are 5 Y Tithes being demanded of Tui it was ob- 


but if Tithes jected that 1 in Moor 599, ( Hugton verſus Prince) it was 
Ee nad ſaid, that Turkies were Things Fer Natures and no 
en richable, any more than Partridges, and that Tu- 
1 kies were not brought hither from har 66 Sea befors 


Queen Elizabeth's Time. as: 


— 
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cur. 1 cannot foe but that Tatkies are Birds as tame 
zz Hens or other Poultry, and therefore muſt pay 
Tirhes; it is true, if Tithes be once paid of the Eggs, 
there can be no Demand made a ſecond Time in re- 
ſpe of the Chicken hatched afterwards. | 


zah, There was another Demand made b by the Bill FS 
o the Tithe of a Corn-mill, and 1 1t was inf ted, that 
erery 10th Toll-Diſh was due. © I Show. 20 * Oumble 5 
rerſus Falkinghan. Carth. 215. Wet LN 5 8 
But it was replied, that this Itter was Aden! Mills are 
in the Caſe of (4) Chamberlain verſus Kneate in the ty are to 
Houſe of Lords, upon an Appeal from a Decree of Sm iy 
the Court of Exchequer, where the Bill'was brought Tithe of 
for the Tithes of a Malt-mill in Tiverton in Devonſhire, OO 
and where the Lords determined, with the Aſſiſtance all Manner 
af eight Judges (whereof Hol C was one,) that Mills * of Chops 
were Nithable,. but that the ſame was a perſonal Tithe, 100 * 1706. 
and fo ought to be out of the clear Gain after in Eq. 366. 
all Manner of Charges - Expences deducted; upon 
which Authority the Maſter of the Rolls. decreed the 
Mil in Queſtion to pay Tithes, but that they ſhould | 
de jad only; aq # perk al Tithe, FE: 


Nute; In this Caſe i it was laid nd 3 . in Ins Bfit for 
z Ell brought by a Parſon” for Tirhes, tho the Right Parete 
thereto be * plain, yet in the Exchequer the the Court 
ee is not that the Deadanr {hall pay Tithes for the Pager 
future, but that he ſhall account for and pay what Erl for 
Tithe is due to the Time of bringing the Bill, but but Chant: 
n the Court of Chancery it is to the JI ime of the . does allo 


where an In- 
"Decree. Likewiſe 1 in the TI whete a an Infant 5 5 
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. If this be the lia Pail of te Cont of om 1 0. 
"nc only of late in ſome few Inſtauces. ot 
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Caſe 147. 


| fendant may 


Caſe 148. 


cellor King. 


0 TO to pay to B. at the ſaid Marriage 500 J. and ſurrender 
 ſurrenders it the Copyhold Premiſſes within two Months after ber Fe. 


their Bodies, 15 


to be to the Wife, and accordingly covenants to ſtand ſeiſed of the Remainder in Fee in Truſt 


———_— 


is Party and his Intereſt is s concerned, the Coun "* 
not allow of an Order to examine a Witneſs wing uw, 
to prove a Deed or Exhubit, but the Witneſs muſt le 
examined in the Office upon CR 


Anonymus. | 
Maſter of the | 
Rolls 5 74 HB Dei ade prayed Time to ES, 1 1 f 
e 4 terwards put in a Plea; upon which the Hau- 
call King. General moved to N Plea, the Defendant k. 


On Time ving in his Petition for Time ſubmitted to aft, 


given to an- 


ſwer, theDe- and A Plea, tho' on Oath, is yet a Dilatory. 
mn in | 2 Pla, for that is as — and.va Outh; "pn put i in a bene 


Reſp. 1 Didntienty pl 05 Cook: 3 S Time 0 
: Anſwer would be irregular, but a Plea is an Anſve, 
and is upon Oath as well as an Anſwer, and fo & 


termined in Lord Srafford's . who proj * | 


Time prayed to anſwer. 


| W bereupon he Maſter of. the Bol ruled d the hs 
Plea came in ard . 


5 | Randal verfiu Randal. 


Feme ſeiſed At F eme (ciſca of * "Fang RA; in * +; a Co * 
. * Eſtate in Norfolk expectant on her Father's Dad, 


Marriage of' and having agreed to marry her Daughter to B. articled 


of 7s. Ra ther's Death to the Uſe of B. her intended Son-in-la, 
his intended” and his Heirs 3 upon which Surrender the Father of Þ 
enanted 


the Heirs of articled to pay her 5001. and by the ſame * 
Ar 


Remainder 1 F 


to F. S. in Fee; the Marriage takes Effect; the Huſband ſigns a Writing 1 
that the Limitation of the Remainder in Fee to him was a Miſtake, and that it was 

for the Wife in Fee ; z this is not a mere voluntary ———— and * will compel the * 
formance of it. N 


— 
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renanted to ſettle certain Freehold Lands of about 80 J. 
her Annum, to the Uſe of his Son and his intended Wife 
for their Lives, Remainder to the Heirs of their Bo- 
lies, Remainder to the Son in Fee, which Settlement the 
Father accordingly made. The Mother ſurrendered the 
Copyhold to the Uſe of the Huſband (the Son in- law) in 
fe, and the Marriage having taken Effect, ſoon after - 

vards the Huſband and Wife and the Wife's Mother went 
to an Attorney in the Neighbourhood, and informed 
him that there had been a Miſtake in the Mother's 
ſurendering the Copyhold to the Uſe of the Huſband 
and his Heirs, for that it was intended to ſettle the 
ſame upon the Huſband and Wife and the Heirs of 
their two Bodies, Remainder to the Heirs of the Wife, 
and that it was reaſonable it ſhould be ſo ſettled, it 
being the Wife's Mother's Inheritance; wherefore they 
defired the Attorney to rectify this Miſtake ;, but the 
Huſband withal deſired it might not be done by way 
of Surrender, becauſe this might probably' come to 
the Knowledge of the Huſband's Father, of whom the 
Huſband was in great Awe, and who was a paſhonate 
and ſevere Man towards him. Upon this the Attorney 
drew a Deed reciting the former Surrender made by the 
Mother of theſe Copyhold Premiſes to the Uſe of the 
Hulband in Fee, but taking Notice at the fame Time 
that this was a Miſtake, it being intended to be ſettled 
on the Huſband and Wife and the Heirs of their Bo- 
dies, Remainder to the Heirs of the Wife; wherefore 
the Huſband covenanted that he would ſtand ſeiſed of 
the Copy hold Premiſſes in Truſt for himſelf and his 
Wife for their Lives, Remainder in Truſt to the Heirs 
« their two Bodies, / Remainder in Truſt for the Wife 
ad her Heirs, with a Covenant from the Huſband to 
"vey the Premiſſes to theſe Uſes. IG) T6410 


| The Huſband had Iſſue by his Wife a Daughter, 
and having ui 


pon his Admittance to the Copyhold Pre- 
Vo I. II. 1 60. 1. miſſes 


— 
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: miſſes ſurrendered them to the. Uſe of his Wall, ag 


2 The H aſband died, ho Wiſe and _ Davghre 
brought this Bill againſt the Father: of the Huſband, | 


prevailed upon ſoon after by his Father to make. + 2 
Will, and thereby deviſe this nen to bis ker 
and his Hears, og” 


inſiſting the Mother was impoſed upon by theſe Ar 
ticles, and the Intention was, that the Copyhold 
ſhould be ſurrendered to the Uſe of the Huſband and 


Wife in Tail, Remainder to the Wife in Fee; that to 
reftify this Miſtake the. Deed of Truſt was made, nd 


therefore the Plaintiffs prayed that the Huſband's Fa- 
ther, having got the legal Eſtate of the Copyhold by his 
Son's Will, ſhould andy it GO to he _ or 


Truſts in the Deed of Truſt. 


citor General Talbot inſiſted en Behalf of the Plaintiſſ, i 


Azainſt which it was ur ged by the Defendant 
Counſel, 1ſt, That there was no Proof of the Mother's 
being impoſed upon by the Articles, but on the con- 
trary the Mother was to have, and did aQually re- 
ceive from the Father, upon the making this Surrender, 
300 J. Conſideration ; and it was dangerous to admit 


of Parol Proof, in Coneradiiion. to the plan and ex- 
_ Words of written Articles; qui Cur” code. 


* That this Deed of. Truſt was + unduly 
by the Mother of the Wife from her dene the 


Huſband, and being plainly a ren Hy: aht 


not to be made good in Equity. 


' Lord Chanelle oak Time be boy wen 
bder of it; and the Cauſe then coming on, Mr. Soli 


that Equity follows the Law in this Caſe ; and as l. 
Law tho a Protnife without 8 Conſideration vas in 
n and not den yet ie 


Þ 
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nity of 4 Deed; did import a Conlideration, and as it 


to wo pay Money, or to do any wy Having the "TOR 


Was ſueable at Law, ſo was it alſo in Equity, unleſs it 9 


were to do ſomething vain and unequitable; according- 
ly in 1 Very. 428. Beard verſus Nuthal, it is ſaid pet 
Cur, that an Agreement, tho voluntary, yet if under 
Hand and Seal, ought to be decreed in a Court of 
Equity; ſo in the Caſe: of Husband and Pollard, Feb. 

1118-19, a Father poſſeſſed of a Term for Years 
held of the Church, and renewable ever ' ſeven Years, 


all r bimſelf fok 


oned this Leaſe to his Son in Truſt f 
Life, Remainder in Truſt fot the Son bis Executor: 

Adminiſtrators and Aſfigns, and the Father — 
to renew the Leaſe every ſeven Tears as long as he 
ſhould live; the Son died, and the ſeven Years paſſed, 
upon which the Executors of the Son brought 2 Bill to 
compel the Father to renew the 'Leaſe ; and decreed 
that the Father ſhould at his own Expeniee renew it, 
tho this was a voluntary Covenant, and the Bill had 
been brought by the Executors, who ſeemed to be out 

of the Conſideration of Blood, which might have fup- 
ported the Covenant as to the Son. Likewiſe the Cale . 
of Wiſeman ver. Roper; 2/1 Car, 1. 1 Chan Nep. 84. Where 
a voluntary Covemant to make a Settlement in the fol· 
lowing extraordinary Caſe was by the Court carried into 

Execution : A. had married a Wife without his Father's 
Conſent, and the Uncle of 4 with an Intent to re- 
concile him to his Father, and for natural Affection, 

covenanted, that in Caſe the Manor of Dale ſhould 


deſcend to the Uncle from his Father, then the Uncle 


would ſettle it upon himſelf for Life; with Remaiti- 


der to his Nephew and his Wife for their Lives, Re- 
mainder over; the Manor of Dale did deſcend to the 
Uncle, and che So Son and his Wife broug ght a Bill to 
compel the Uncle to ſettle this Manor, * was de- 


creed to ſettle it accordingly, tho' this was a voluntary 


Covenant; and what ' ocoafionied the greater Queſtion, 


and 


et. — 


— 


(a) Preced. 


* g. * " Fa 2 ” 2 
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and the Searching into Precedents, was, its being a Co. 
venant to ſettle a bare Poſſibility, an Eftate before he 
had it, which the Uncle might never have; but ng. 
withſtanding a ſpecific Performance was decreed even 
of this Covenant. LE 92 


On the other Side ſome Precedents were cited, where 
in Caſe either of a voluntary Conveyance or Covenant, 
Equity would not help a Defect in the one, or de. 
cree a ſpecific Execution of the other; and the Caſe 
of (a) Fur ſacre verſus Robinſon was mentioned, where 
a Man made a defeCtive Conveyance of a Copyhold to 
his Baſtard Child, with a. Covenant for further Aſſy. | 
rance; on a Bill brought, and Hearing before the Me 
ſter of the Rolls, and upon. Appeal before Lord Chan- 
cellor Cowper, both the Maſter of the Rolls and the Lo 
Chancellor diſmiſſed the Bill, in Regard it was a mere 
voluntary Conveyance, tho every one, even at Com- 
mon Law, ought to maintain his own natural Child 


Lord Chancellor: 1 would not enter into the Conſi- 
deration whether a Court of Equity will aſſiſt and 
make good a voluntary Conveyance, when. (pollibly) 
Precedents may be both Ways; but I do not thinł this i 
a mere voluntary Conveyance ; for when the Huſpand 
of the Daughter does by Deed under his Hand and 
Seal declare, that he intended this Copyhold in Que 
ſtion ſhould, have been ſettled on himſelf and his Wife, 
and the Heirs of their two. Bodies, with Remainder 
to the Heirs of the Wife, and to rectify the Miſtake 
that had been made in the Limitation, and in Conſide 
ration of natural Love and Affection, the Huſband co- 
venants to ſtand ſeiſed of this Copyhold in Truſt for 
himſelf for Life, then to his Wife for Life, and to the 
Heirs of their Bodies, Remainder to the Hers of the 
Wife; I ſay, when the Huſband under his Hand recies 
what his Intent was, and that the Conveyance of t 
| I ow Copybold 


De | erm. 7 Trim: 1728, 
Copybold in a different Manner was a Miſtakey'l mut 
take the Huſbarid's Intention to be as be himſelf re- 
cites it; taking this to be to, and that i it as 4 Miſtake 
to make a Conveyance of che Cop yhold ; in a different 
Manner, then it was but Juſtice 5 the Huſband to 
recify this Miſtake, and 1 ſis 2 . as "_ $ at 
firlt intended * n Parties. | 


3 
. 


80 the Cond 1 the 1 the 8 to eule 

the Copy hald Premiſſes according to the Limitarions 
of the Laſts in the Deed, to the Huſbund'and'Wife for 
their Lives, Remainder to the Heirs of the Body of the 
Huſband ae TOW nn to che Wie! in Fee. 118 
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"Bod verſus Flomming,- Fg Cale 149. 
By her wilt ave to "her Grands * M ane; 
A And 40 l. . a Debt due to ns ey = 
from J. S. for Rent, ſhe the ſaid Mary Ford allowing 332 & 
her Part of the Charge of recovering the ſame; — — 2 
the Teſtatrix by her will gave the Reſidue of the Rent dn greater 
due to her © J. &. to her Grand ſon William Weelen gives 100 l. 


One by Will 


Fr, be alſo allowing his Pars of whus Md be x dae. 
pended 1 in the Recovery thereof. Val b ee, 14 9 


in B. s Hands, afterwards ſues B. i egg vers it; yet thi no 
ee 


ö Pe er 


. ĩ˙ A ³ꝛ A TS 


1 4 Þ 


T 


þ oy 


After the making t e Will 4 r gelen fed 15 


ris Arrears of 1 and received them i in iy Life- if | 


i { 
OE oy” 


+. 


On a Bill 1 by 1 „ Gn hter 1. this 1 0 0 
401. Mr. Ryder on Behalf of the Defendant inſiſted, 
that the Diverſity taken in this Caſe had been, if the 
Debtor who cannot be competed 3 to + it, volunta- 

Vol. II. DOE OT RP? RO OE 2 


„ 


—— 2 — — _ 


— — 


x 
. 
2 . 
PAC 


470 B 
© fly peys in the Debt; ſo/hat it is h om Ad a 


tion of the Legacy, for it muſt be the Act of the Te. 
ſtatrix, and not the Act of the Debtor who is a th 


bent Caſe, where the Teſtatrix called in the Debt, nyy 


Legatees ſhould allow their Proportion of the Charges 
of recovering it. I dt n ie IN - | 


401. could not be called a ſpecific Legacy, but oaly 
ſo much Money, and the Debt due for Rent was a 
ded in Favour of the Legatee, as a certain Fund for 


Favour, and for the Benefit of the Legatee, ought not 
to be turned to his Diſad vantage; and the Caſe of 
Debt bequeathed was called in and received by the 
Teſtatrix herſelf in her Life-time, yet it wwzs keſchel 


in the Debt increaſed the perſonal Eſtate, which was 


Je Jerm. J. Trin 1028 
the Creditor is bound to receive it, this is no Adem 


Perſon, which is to revoke the Will; but in the pte 


ſued for it, and would not ſuffer it to continue where 
it was, this was altering the Condition and State of 
the Thing / bequeathed, and muſt conſequently, 'as to 


that be a Revocation of the Will; it was like the Caſe 


where one deviſes Land and afterwards diſpoſes of it, | 
this is a Revocation; nay tho the Feoffment be to the 


Uſe of the Teſtator and his Heirs, nay: even tho it be 


to the Uſe of the Will; and it was obſerved, that the 
Will intended this Debt ſhould continue until the 
Time of the Teſtatrix's Death, becauſe it was ſaid the 


1 


1 


To which it was | replied, that this Legacy being 


Payment of the Legacy y, and what was intended in 


Orm and Smith, 2 Vern. 68 i. as alſo Poulet's Cale in 
; . 0 83 Ta 8 | | 
Raymond 335. were cited as in Point, where tho the 


Sc. 4..---.<a _ *. 2 on 


this did not avoid the Legacy, for that the receiving 


ae 


to anſwer the Legacy. 
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Lord Chancellor took Time till the next Day 


SS. rn ee _ 


ſider of this Cafe, and obſerved. that the Autbortis 
of the Books were, that tho' the Teſtator called in . 


— 


Sz 


7 


Debt, yet it was no Ademption of the Legacy; 8 0 
were the two Caſes cited, Poulet's Caſe in Raymond, and 

allo in Swinb. 4 5 2: and that the Reaſon given why here 
ſtator's alli in the Legacy: {ſhould not be an Ademption 
thereof was, becauſe it muſt be preſumed to have pro- 
ceeded from the Teſtator's Apprehenſion the Debt was in 


Legacy, and what was done out of Kindneſs to the 45 Jer 
Legates, ought: not to be bag veg to his ger 10 2 1 Vol 464, 
His Lordſhip balk Notice; how: ihe dans AQion had 

been conſtrued in two ſuch oppoſite Senſes ; however, 

he held, u upon the Authorities aforeſaid, that the Teſta- 
trix's receiving in the Debt herſelf, tho 5 N "Her _ ; 
for it, was no ET NEE oe of be: gf P. 
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Papillon verſus Voice. 


* 


Deviſed 10,000 J. to Truſtess to Ws Kid out in in Eq. 185, 
* Purchaſe of Lands, and to be ſettled on B. for I. ife, 4. deviſed 


10,0007, to 
without Impeachment of Waſte, and from and aten Truſtees in 


the Determination of that Eſtate, to Truſtees and their n 


Heirs during the Life of B. to preſerve contingent WA Landeand to 


with Remairiderh : over, with a Power to B. make 4 ove 


1 ; and by the ſame Will A. deviſed 
8, for his Life See Dh Mußte, and Now and I? the 8283 and 


8 17 De- for the Life 


pr contingent Ren with a To to B. to 1 a e 1 to the Heirs 
of the Body of B. Remainders over, and by the ſame Will deviſes Lands to B. to the ſame Uſes, 
» dies leaving C. Executor j B. ſues C. the Executor for: the Deeds relating to the Lands 
wah in his Hands, and to Rv the Money laid out in Lands and ſettled. ;Decreed by the 
Mafter , aff be. Rolls, that B. had but an Eſtate for Life in the Lands, and ſo not intitled to the 
oy t that they were to be brought into Court, and that the Lands to be bought with 
0 Money, were to 15 ſettled on B. for his Life only, Remainder to his firſt, oc, Son. But by 
Opinion of Lord Chancellor King, B. was decreed to have an' Eſtate· tal in the Lands de- 
wa ., conſequently to be intitled to the Deeds relating thereto, tho' as to the Lands to be 
oy (ed, that being executory, and in the Power of the e B. was to be but Tenant ſor 
o with Remainder to his firſt, &c, Son. 


abt, 
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Danger (a), and therefore to have been done in Farour (a)Seeinthe | 
of he Legatee, to the Intent he might not loſe his of | barry 
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mainders, Remain er to the Heirs of the Body of B. 3. 1 
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Determination of that Bftate, to vaten ad thee 
Heirs during the Life of B. to pre | 
Remainders, Remainder to the Hers —_ Body of 
B. Remainders un and wer leaving c — bh 


B. brug bn Bill wivich the Richter to the the 
10,000 L laid out in Land, and fettled in the ſame 
Manner, and with the like Limitations as the Land 
was deviſed by the Will, by which it was infifled a 
plain Eſtate· tail veſted in B. and alſo that C. the Exe. | 
cutor ſhould deliver to B. the Writings relating to the 
Land c he * ante to = av” 


Fox chi Plaintiff. it was dee to ht: an ett 
„ Rule, without any Exception, that where Lands ar 
limited to one for Life, with a ſubſequent Lamutation 
either mediate or immediate, to the Heirs or Heirs 
Male of his Body, in all thoſe Caſes the Tenant for 

(e) x Inf, Life has a veſted Remainder in (a) Tail in himſelf, 
22-0-319-> and the Words [Heirs] or | Heirs Male of his Body] are 
Words of Limitation, and not of. Purchaſe, which 

Rule was ſaid to hold in al t W: 8 
8 well in ilk as Deeds. 


Thus in "he Caſe of. "Xin ver | ſug „ Meine, 1 1 Fax. 
225, | 2 Leæuinx 78. where L; nds were deviſed to 4 
for Life,” and after his Deceaſe to the Iſſue of the K 
dy of A. by a ſecond Wite, and for Want of ſuch Il 
ſue to B. in Fee, with Power to 4 to make a Jointure 
on a ſecond Wife, Lord Chief Juſtice Hale was of Ops 
nion, that this was an Eſtate-tail in A. and tho the 
three other Jadges 3 m B. R. were of a. contrary Opr 
nion, 'yet upon Error brought - in the Exchequer 
Chamber, the ks ase in B. R. was retetſel. 
and judgment chere given according to the Opinion 
of the Chief Juſtice, which was ſaid to be a much 


ſtronger yy; than the aa at Bar, in 5 = 
l 5 


7 r n SL * 
— —— © "ATT — PII — 


5 
0 
: 
| 
I 
| 
-\ 
'B 
| 3 
= 
5 
19 
1 
\ 3 
' ji 
. 
i: 
= 
= 
®* I 
1% 
65 
| Þ 
$ | 
8 
= i 
4 
PF ; 
4 
v2 
* 
1M 
F 
b 
WW © 
4" 
4 
3 
| 8 
73 KB 
I 
1 
1 
= © 
= 7! 
+ 
_ 
4 > 8 
. 
: -$ 
: 1 
"4 = 
? F 
| 4 
3 
:F 
: 
« ©] 
1 
£ 1 
1 
it 
„ vs 
" 1 
1 
= 27 
C = 7 
; 
þ ' 
11 
4 1 
1 
x 
3 1 
4 
x, 
1 FT) 
718 
4 
. = 
1 
1 i 
1 *M 
_ 
1 8 
1 
1 
5 
i 
oy | 
i | 
| 
1 
3 
* 
0 
5 
it 
'r 
4% 4 
ll 
141 
11 
* WV 
1 
1 
* 
4 
. 
19 
1 
1 


1 
I 
| 
| 'F 
1. 
ww: 
= 
} * 
i 


6.4 wa 


4 
r e * — 0 * — — 2 0 1 wha SS n. 8 0 <3 
. — — 
F 1 mY 2 * * 44 
4 1 8 AY} n 
5 ; &. » 9 a 2 9 2 > 4 * 
* . 4 by * * 
| ; * Ti 5 | | 1 
o + . | « 0 
* 1 


was in that Caſe not only an expreſs Eſtate for Life, 

with the like Power for the Tenant for Life to make 

a Jointure, (as in the preſent Cafe); but the Remain» 

der was to the Tſue of the Body of 4. which was con- 

ſtrued to give an Eſtate- tail to 4. tho the ſame Words 

in a Deed would not make an Eſtate-tail. Alſo the 

Caſe of (a) Bale verſus Coleman was cited as determined (0 Se Vol, 

by Lord Harcourt, ; where Lands were deviſed to be fold _ 

to pay Debts, and after Debts. paid, the [Truſtees were 

to convey the Reſidue of the Lands. unſold to. A, for 

Life, Remainder to the Heirs Male of his Body; and 

tho Lord comper declared, that this being a Caſe where 

the Court was to direct a Conveyance to be made, and 

therefore Executory in its Nature, it ſhould be con- 

ſtrued lixe Articles, for which Reaſon his Lordſhip 

directed the Conveyance to be made to 4. for Life, with 

Remainder to Truſtees to preſerve contingent Remain- 

ders, Remainder to the firſt, &'c. Son of 4. in Tail Male ä 

ſucceſſirely, Remainder to the Daughters in Tail Ge | 

neral ; yet on a Rehearing before Lord Harcbuxt, this ] 

Decree was reverſed, ' being the Caſe of a Deviſe of a 

Truſt of Land which ought to be taken as a Deviſe of 

the Land itſelf; and if this had been ſuch, a Court of 

Equity muſt have taken the Words of the Will as they 

found them, ſo the Decree ought to be, and his 

Lordſhip accordingly did decree, that the Truſtees 

ſhould convey the Eſtate to 4. for Life, with Remain- 

der to the Heirs Male of the Body of 4. which made 

a plain Eſtate-tail in A4. and there was the like Reaſon 

that the Conveyance of the Truſt directed by the Will 

ſhould in the preſent Caſe follow the Words of the 

Will. That the Power for B. the Deviſee to make a 

Jonture, was no Indication that only an Eſtate for 

Life, and not an Eftate-tail was intended to paſs, be- 

cauſe, tho Tenant in Tail could make a Jointure, yet 

be could not do this without deſtroying the Eſtate- 

tail, by levying a Fine and ſuffering a Recovery; 
W — 4. — — 


D 
ö 
e 
E 
. 
IC 
. 
r 
er 
1 


* 


De Term. . Trin. 1728. 


whereas the Teſtator's Intention might reaſonably be, 


that B. the intended Tenant in Tail ſhould make ; 
Jointure for his Wife, without cutting off the Intail 
That in caſe of Wills, legal Eſtates, ur any voluntary 
Conveyance, Equity ought not to ſinterpoſe or giz 
Aſſiſtance one way or other, but leave it to the Lay 
where B. the Deviſee being clearly intitled to an fare 


tail, had conſequently a good Claim to the Writing, 
ITbat the Rule touching Limitatiqns of Eſtates, where 


an Eſtate for Life was given to 4. with a mediate or 
immediate Remainder to the Heirs or Heirs Male of 


his Body, gave an Eſtate-tail to 4. and that the Word | 


[Heirs ] WAS A technical Word, Was Very well known 
| and depended upon, | inſomuch that * would be dans 
| car to Titles to hake or ſuffer this Rule to be dif 
puted. | „„ 


As to the Gaſe of the Money directed to be laid out 
in Land and ſettled as above, if it ſhould be thought 
clear (as it was apprehended to be) that the Word 
[Heirs] muſt be taken as 2 Word of Limitatian, and to 
create an Eſtate-tail in one Part of the Will, where 
the Land was deviſed, it was impoſſible but that the 
{ame Words of the ſame Man in the ſame Will muſt 
have an uniform Signification, and conſequently that 
B. muſt have an Eſtate-tajl in the Lands to be pure 
chaſed with the 10,900 J. Land and Maney to be 


On the other Side it was ſaid, that as to the Rule 
laid down, where an Eſtate is given to one for Lot, 
with Remainder (mediate or immediate) to the Hen 
and nor of Purchaſe, the fame did nat exten to be 
Caſe of a Will, as appeared from no Cale ba 


been cited to that Purpoſe, | The only Rule u 


1 Con- 


as a aklcaco. a”... 2 
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of Wills "RY that 8 Intention of 5 
party ought to take place, however improperly en- 
preſſed. Now it was impoſſible by Words to e 

the Intention plainer than the Teſtator had done in 
this Caſe; and it would be a downright: Violation 
of his Intention to conſtrue the Eſtate deviſed to B. 


to be an Eſtate - tail. For 1ſt, the Eſtate was deviſed to 


B. for his Life expreſly. 2dh%/, It was to B. without Im- 


peachment of Waſte, which would be vain Words, if 
g. were to have more than an Eſtate for Life. 34h, 
The Eſtate was deviſed to Truſtees during the Life 
of B. to preſerve contingent Remainders, ſo that the 
Teſtator expreſſed his Intention, that the Remainders li- 
| mitedto the "Ile of B. ſhould be contingent Remainders; 
and what could be more contraditory to this expreſs ani 
| plain Intent, than to Jay, theſe Remainders ſhall not 
be contingent, but give a veſted Eſtate- tail to B.? As 
to the Notion, that the Conveyance directed by a Will 
ſhould be in the Words made Uſe of in the Will, it 
was impoſſible this Rule could univ Hold; for 
ſuppoſe the Direction of the Will was, that the Tru- 
lee ſhould convey the Lands to 4 for Er 
der to B. for euer, this in à Deed would not carey 
a Fee, as it would in a Will, and therefort there was 
no Neceſſity the Words in the C Conveyance thould pur- 
ſue thoſe in ar Will: So if the Words of the Will 
had directed the Eſtate to be oohreyed to 4. fot Life, 
Remainder to the Ihe of | his Body (he having none at 
that Time born) this would be an Eſtate- tail, but 
n a Deed it would not be fo. Again if the Words 
n a Will were, that the — ſhould be to 4. 
ad his Heirg Male, this would be an Eſtate · tail; but 
put ſuch Words into a Deed, and there for Want of 


hig of whoſe Body the Heir muſt be, they would 
155 a Fee · ſimple, 4 


wad fuit .conceſſum por Our. It was 
obſerved, that 2 che Words of a Will be dark 


and doubtful, it would be guns — for — 
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to direct a Conveyance in ſuch Words; for that would 
be to decree in a Court of Equity a Suit at Law; 
whereas the Office of a. Court of Equity is to explain 


* 


the Words, and put ſuch. a Conſtruction upon them, 


as that a proper legal Conveyance may be made of the 
Premiſſes; and therefore it would be abſurd to admit 


the Rule laid down by the other Side to be an univer. 


{al Rule. The Caſe of Backbouſe verſus Wells was d. 
ted, which was determined Hill. 12 Anne, B. N dy. 
ring the Time that Lord Macclesfield preſided there, | 


where the Caſe was, that A. ſeiſed in Fee deviſed the 


tural Life only, without Impeachment of Waſte, and 


from and after his Deceaſe to the Iſſue Male of hs 


Body, (if God ſhould bleſs him with Iſſue) and to the 
Heirs Male of ſuch Iſſue Male, and for Want of ſuch 
Iſſue, the Teſtator limited two Remainders over in the 
ſame Words. And it was adjudged that B. took but an 
Eftate for Life, the Eftate being given to him for Life 


only, and there was a Limitation afterwards to the Heirs 


Male of his Iſſue, which was a Deſcription of the ber- 


ſon, who was to take the Eſtate-tail. T's which was 
added, that however with Reſpect to the Lands deviſed, 
the Court might conſtrue -B. to have an Eftate-tal 
therein, yet as to the 10,0001. which was to be laid 
out in Lands, and to be ſettled on B. for Life, &. 
admitting that the Deviſe of the legal Eſtate” of the 
Land deviſed was out of the Power of a Court of Equ- 
ty to model and alter, (tho the plain Intention of the 


Party were otherwiſe) yet this Money to be laid out 


in Lands was executory, plainly in the Power of the 
Court, and of a Court of Equity too, for Which Res- 
ſon, and where no Rule of Law was to be broken, it 
was hoped: a Purchaſe would be directed to be made 
with this. Money, and a Settlement decreed in ſuch 


Manner as that the Meaning of the Party | might tale 
Effe ct. VIDS Bw ' ; : Y 7 g 3 mY „ 85 1 
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Maſter of the Rolls: 1 have not heard any Caſe cited, 


nor do I know of any at preſent, where Lands being 
leviſed to A. for Life, Remainder to the Heirs of his 


Body, this in Caſe of a Will has been conſtrued an 
Eſtate-tail in 4. The Intent of this Will is moſt plain, 
but how far conſiſtent with the Rules of Law, and al- 
{ how far the ſame Words Heirs of the Body in the 


{ame Will may be conſtrued, as to the Deviſe of Lande, 


to be Words of Limitation, and yet in the Deviſe of 
Lands to be bought, Words of Purchaſe, I ſhall con- 
ſider; but this is a new Caſe. „V 


Aſterwards on the —— of December following, the 
| Maſter of the Rolls having taken Time to conſider of 
this Matter, ſolemnly gave his Opinion, that as to the 
Deviſe of the Lands in this Caſe, an Eſtate for Life 
only paſſed to the "Plaintiff B. with Remainder to 


him, but theſe ſhould be brought into Court; and that 
3 to the Money to be laid out in Lands, and to be 
ſettled to the ſame Uſes, the Court had _moſt evi- 
dently Power over that, which therefore | ſhould be 


and that his Sons ſhould take in Tail Male ſucceſſively, 
Tc, according to the Intention of the Teſtator. 


red, as to that Part of the Caſe where'the Lands were 
(eviſed to B. for Life, tho ſaid to be without Waſte, 
vith Remainder to Truſtees to ſupport contingent Re- 
mainders, Remainder to the Heirs of the Body of 
5. this Remainder was within the general Rule, and 
mult operate as Words of Limitation, and conſequently 

Vo. u 


ſettled ſo as to make the Plaintiff Tenant for Life only, 


But the Cauſe coming (a) afterwards upon an Ap- (a) Hillary | 
peal before Lord Chancellor King, his Lordſhip decla- Tem 737. 


| the Heirs of his Body by Purchaſe 3 and therefore 
the Plaintiff ſhould not have the Writings delivered to 
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create a veſted Eſtate-tail in B. and that the break. 
ing into this Rule, would occaſion the utmoſt Uncer. 
tainty ; wherefore rhe Writings and Title Deeds of this 
Eſtate ought to be delivered to B. the Plaintiff; But, 


As to the other Point Lord Chancellor declared the 
Court bad a Power over the Money directed by the 
Will to be inveſted in Land; that the Diverſity wa, 
where the Will paſſes a legal Eſtate, and where it i 
only executory, and the Party muſt come to this Cour, 
in Order to have the Benefit, of the Will; that in the 
latter Caſe the Intention ſhould take Place, and not 
the Rules of Law ; fo that as to the Lands to be pu- 
chaſed they ſhould not be limited to B. for Life, wit | 
Power, Wc, Remainder to the Heirs of his Body, but 

to B. for Life, with Power, &c, Remainder to In- 
ſtees during his Life to preſerve contingent Remainden, 
| Remainder to his firſt and every other Son in Tal 


Cie rr.  FLaundy verſus Williams. 
Lid Chan- n 3 e . | 
cellor King. 


Abridgmere PAmuel Laundy baring ſeveral Children, by Vil 


of Caſes in dated the 8th of November 1721. deviſed to bi 
TFT a. viſe, Son Samuel Laundy 2.30 J. to be paid at his Age of mer 
1027 0 % 303.0 his Son Whitmore Laundy 2 101. at his age 


payable at of twenty-one 5 to his Son Edward Laundy (yet an In- 


his Age of fant) 210 l. at his Age of twenty-one; to his Daugh- WW: 
twenty-one, #4 / O n n h 
before ati 4 to 
twenty-one, 4. s Executors Time — 1 
(had he lived) ſhould have attained twenty-one, and my Executors the In | 
in the mean Time, But if I give a at bis Age of ten? li 
one, and if he dies before, then to B. and A. dies before twenty-one, B. ſhall have the L 


preſently, and not ſtay till ſuch Time as 4. ſhould have come to twenty-one. _ 


| ® The? this was Lord Chancellor's Opinion, yet the Queſtion 53 
the Land deviſed was given up, the Plaintiff, having brovght a rf 
mental Bill, whereby it appeared that by his Father's Marriage 4 
he was intitled to an Eſtate-tail. 


VOTES TY TS A a 
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y-006, and made his Wife the Defendant Reberca Er- 
curix and reſiduary Legatee. There was a Clauſe in 
the Will, That if any of his Sos and Daughters ſhould 
lie before bis, her, or their reſpeftive_Ages f twenty-one, 
ten the Legacy or Legacies of bins, cher” or them ſo dying, 
ſuuld be paid to the Survivors. or Survivor of fuch Chil- 


4. The Daughter was paid her Legacy of 1504, 


ring attained his Age of twenty-one received his Le- | 
| racy of 230 J. Whitmore Laundy died at the Age of ele · 


ren, and now the Plaintiff Samue]! Laundy the eldeſt Son 


er the Plaintiff Ame Laundy 1 50 l. at het Age of twer- 


hing attained her Age, alſo the Plaintiff, Sewnel ha- 


and Ane the Daughter, who had attained their Ages 


of twenty-one, brought this Bill againft the Executrix 
Rebecca, to have their two Thirds of Whitmore Laundy's 
2101, paid over to them, Edward Laundy the other 


fon being yet an Infant of about twelve Years old. 


For the Defendant it was inſiſted, that the Plain+ 
ul came before their Time, foraſmuch as they ought 
to ſtay for their Share of the deceaſed Infant's Legacy 
« 210 L until the deceaſed Infant ſhould have come 
to the Age of twenty-one Years, in caſe he had lived. 


lhould die before twenty ohe, then the 
ber or them ſa dying ſhould go to the Survivors or Sur- 
vivor, muſt be intended, in fuck Caſe, or if ſuch Fact 
happened, and was not to be conſtrued in Relation to 


lo be paid. 24h, Legatees over, in caſe any of the 
11 Lepatees ſhould die before twenty-one, were or- 
0 lubſtituted, and could not be in a better Condition 


/ the {lame Reaſon they that Came in their Places 
would not take until the original Legatees = 
| S— 


For ½, the Word [then] if any of the; Children pf 
Legacy of him, | 


ay Time, or to ſignify, that on the Death of any of 
in Children, then at that Time the Legacy was 


n the original Legatees were; conſequently, as 
5 could not take till their Ages of twentyrone, 
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(bd . lived ) have dtainkd that Age. 461 It was 
to be preſumed the Teſtator had conſidered with himſef 
when and at what reſpective Times his Eſtate woul 
bear the Payment of theſe ſeveral "Legacies; and thy 
he had determined the Legacies to his Childrem'ſhoul 
be paid at their Ages of twenty-one, and in the mem 
Time the reſiduary Legatee ſhould have them, view the 
it was unreaſonable the Death of one of the Le 
der the Age of twenty-one ſhould accelerate the | 
or prejudice the reſiduary Legatee, who otherwiſe woul 
certainly have had the Benefit of the Intereſt, until 
1 the deceaſed Infant owe have come to twenty 
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And of this Opinion was the Lord Charicellor, "ho 


pronounced, his Decree accordingly. | Win 


j '/ 


But on the following Day Mr. Soli icitor. +"Oined 
mentioning the Matter again, and inſiſting that it had 

been determined otherwiſe, and that the Difference 

was betwixt the Executor or Adminiſtrator: of 'the firſt 
Legatee, and the Deviſee over; if I give a Legicy to 

A. payable at his Age of rey and he dies be- 

fore, his Executors or Adminiſtrators claiming under 

ſuch Legatee, and ſtanding in his Place, ſhall not be 

intitled to this Legacy until ſuch Time as the Infant 
Legatee would have attained his Age of twenty. ar, 

if he had lived; and that this had b ſolemnh 1 

(e) Se the mined as well on an Appeal to the Houſe « 
1 2 Vern. 199. as alſo by the two Chief Juſtices 85 the 
Painter, ante Maſter of the Rolls upon an Appeal to the 180 Ny 
337. Counctt from a Decree 1 in (a) Antigua. > 


A 


But Aw I 4550 a Legacy of: 100 L to an in 
fant at his Age of - twenty-one. Years, and if th 
Infant dies before twenty- one, then to J. &. here }: 
does not claim under the Infant, but the Deviſe on 


to o him, is as a new ſubſtantive Bequeſt, and 1 i to be 
2 pat 


th 


— 


n 
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" on the Death of the Infant under the Age of 


twenty one. Vide 1 Anderſon 33. alſo 2 Vern. 283. 
north verſus Moor expreſs in Point. ERS 


Wherefore on theſe Authorities Lord Chancellor varied 
the Decree which he had before pronounced, and or- 
ered two Thirds of this 2101. - to be paid to the two 
Plaintiffs (the Brother and Siſter of the dead Legatee 
Whitmore Laundy) and gave Intereſt for their two 
Thirds from the Death of the ſaid Infant; for tho it 
was objected that this being a new Legacy, the Exe- 
cutrix ought to have a Year's Time for the Payment of 
it, yet the Court held that muſt be intended to be 
from the Death of the Teſtator; whereas in this Caſe 
the Teftator had been dead ſeveral Years, = 


Note; The Rule in Equity ſeems by this Reſolution 
to be ſettled accordingly. . WY 


Anom mur. Caſe 158. 
| 3 F | At the Rolli. 


[* a Man be in Contempt to a Serjeant at Arms for Th-Deſen- | 
P.-E. a * t 18 in 

Want of an Anſwer, and then puts in an inſuffi- Contempt io 

cient Anſwer, and the Clerk in Court accepts the Coſts Wang 


apts: Hager x | 1 Arms for 

of the Contempt, this Acceptance does remit and not anſwer- 
purge the Contempt, and in the Proceſs of Contempt |= 2 
for the ſecond Anſwer, the Plaintiff muſt begin again inſuffcient 
vith an Attachment (the firſt Proceſs) and cannot 8 
begin where he left off; but if neither the Plaintiff nor nfs Clerk 
bs Clerk in Court does accept the Coſts of the Con- wee 
(empt, for Want of the firſt Anſwer, alcho' tendered, Cofts it 
and the firſt Anſwer be reported inſufficient, the Plain- — hoc 
"lt may go on with the Proceſs for the ſecond An- et = 
iver where he left off at obtaining the firſt; and accepted, the 
erefore upon the firſt Anſwer coming in, it is uſual Fainif 

Vol. II. n 1 bn Bis Pro- 

Leh 4 > att 365-201 Ms cCeeſs of Con- 

tempt where he left off, for a further Anſwer. 
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tice, and for and Chapter of St. Pauls. 


| Conſideration, yet ſhall be ſet aſide ; and tho' in this Caſe the Rule of Equity be hard, yet it b 
in Imitation of the Common Law, where in a real Action, if the Defendant aliens pending the 


make People take Notice of a Decree, it is harder ſtill to oblige them to take Noticeof a Ten- 


1 
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and proper for the Plaintiff's Clerk in Court to reſuſe 
accepting the Colts of the Contempt for Want of the 
firſt Anſwer, until he has ſeen, and adviſed whether i 
be a full Anſwer or not, it being a great Delay to the 
juſtice of the Court, after a firſt Anſwer is gained and 
the Defendant is at the End of the Line as to Cor. 
tempt, and that firſt Anſwer proves immaterial, to pu 
the Plaintiff to begin his Proceſs of Contempt gin 
as 4b origine. | „ 


Caſe 163 Srrell verſus Carpenter. 
Lord Chan- | 1 1 
A purchae AM Bill was brought againſt the Defendant to have the 
pendente lite, © ® Benefit of a Decree obtained againſt one Lig for 
I the Recovery of a Leaſehold Eſtate held of the Dean 


a valuable | 


Writ, the Judgment will over-reach the Alienation : But as it is hard enough in ſome Caſs to 


dency of a Suit; and in Caſe of a real Purchaſe gendente lite, the Plaintiff is to be held to 
ftrit Proof. And if any Flaw at the Hearing be on the Plaintiff's Side, the Court will not let 
him amend ; but if the Purchaſe pendente lite be fraudulent, and to elude the Juſtice of the Court, 
it onght to be highly diſcountenance. | Ry 


The Defendant was a Purchaſer of this Eſtate jw 
dente lite from the Defendant Ligo, wiz, about three 
Months after ſuch Time as the Bill was filed aganlt 
the ſaid Ligo, and Subperna's ſerved upon him, wle 

in Contempt for not anſwering ; but it was proved in 
the Cauſe: that the Defendant was a Purchaſer. for the 
full Value, and without any Notice. of the Plaintiffs 
Title, or any actual Notice of the Suit. 


However it was objected by the Solicitor Gener 
That a Purchaſe made pendente lite was to be lookel 
upon as made under an implied and conſtructire Nc 
tice, and unleſs Regard ſhould be paid to this, all the 
Decrees and the Juſtice of the Court might be w hollf 


5 Ce evaded 


. 
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ded, fince the Defendant pending che Suit might : 
zien to one, who after the Bill ſhould be thereupon 


amended might alien again, by which Means Suits and 
Decrees in this Court wool be rendered vain, 


Lord Chancellor: Where there is a Conveyance _ 
lite, without an y valuable Coriſideration, and 
to avoid and elude a Wow it ought to be highly diſ- 
countenanced, and even tho' the Alienation be for 
never ſo good 4 Conſideration, yet if made pendente 
lie, the Purchaſe is to be ſet aſide; and this in Imita- 
dan of the P in A real A ien at Common 
Law, where, if the Defendant aliens after the Pen- 
: dency of the Writ, . the Judgment in the real Action 
wil orer· reach ſach Alienation. But where there is 
z real and fair Purchaſer without any Notice, it is a 
rery hard Caſe, eſpecially in a Court of Equity, to 
ſt ſuch Purchaſe}, aſide; and there being ſome Defect . 
in Part of the Proof in  deraigning the Phintif's Title, 
[ ſhall refuſe to give the Plainriff _ to * or 
make any new Proof after Publication. 


Alſo his Lordſhip ſaid, it was 4 diffcul Mat to 
ſearch for Bills in Equity, or to 208 55 to? get Notice 
d them, many of ſuch „ kept in 


1 its Decrees as much FYy K Jul. | 
ts, yet there does not ſeem to be the ſame Reaſon 


18 Pk to take Notice of WW: of « 


dp in Proof; let it be without yo 


* 


the Six Clerks Deſk; and tho this yur il obli ge all 


ar: Diſcniſs an gl, bu: "i wala tk — ee 
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Caſe 154. ln "OM Elo: Fane Eli: | 
Er  24beth his Wije: i 4d 


and Maſter 


N 7 Ber ble Eſq; George 8 
Boertley Eſq; and Hen e 


ry Cole E Eſq; 


* 2 ( Aarthige, Settlement dated 2 9 9 Fina | 


© 4&0 
ß 


Upon a Mar- 
Tb B 1689. Lands were ſettled on George Beriig for 


3 Life without Waſte, Remainder! to Truſtees dum 


the Huſband his Life to preſerve contingent Remainders, Remi 


„ ande Wife for her  Jointure, Ren 


Lives, Re- to their firſt and every other Son in Tail r ſuc 
their fiſt lively, Remainder to the Uſe of the Truſtees and her 
and every Heirs in Truſt that if the ſaid George Berkley ſhould 


other Son in 


Tall, and in have no Son by the Marriage, or if having Sons, * 


3 ſhould all die before: aan e eee 


of the Mar- 2 1 8 Ty e 
riage, to « | wick 
Truſtees in Truſt to raiſe 2500 l. for Daughters payable at twenty-one or "Marian re fr 
ſhall firſt happen, and out of the Profits to pay 100 J. per Annum for Maintenance; the _ 
Payment of the Maintenance to commence after the Eſtate of the Truſtees ſhall have come 
to Poſleion; Huſband dies without Iſſue Male, leaving a Daughter, and a Wife who 5 yu 
tured in the Premiſles ; the Portion ſhall not be raiſed in the Mother's Life-time, wt 1 
N which is naturally to precede the Portion, is not to be pai till the T 

in Po eſſion 


De Term. 


the Truſtees ſhall out of the Rents and Profits of the 
Fremiſſes, or by Sale, or Leaſing or otherwiſe raiſe for the 
Daughters of this Marriage, if but one, 2 500 J. paya- 
ble at twenty-one or Marriage, which ſhould firſt hap- 
ren, and ſhould alſo raiſe and pay the yearly Sum of 
100], by half-yearly' Payments for her Maintenance 
and Education, until her ſaid Portion ſhould be due, 
the frſ} Payment of the Maintenance-Money to be made at 
ich of the ſaid balf-yearly Feaſts as ſhould next happen 
ger the ſaid Eſtate ſo limited to the Truſtees as afore- 
lid ſhould tate Effect in Poſſeſſion, together with far= 
ther Proviſions that if there ſhould be more Daugh- 
ers than one, particularly if more than three, then 
be Truſtees, Wc. ſhould ſtand ſeiſed of the Premiſes 
er the Benefit of all and every of the Daughters, to 
e divided amongſt them equally as Tenants in com- 
nn, and of their reſpective Heirs and Aſſigus for ever. 


_ 


„ 
22 
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The Huſband died having left no Iſſue Male by the 
uriage, and but one Daughter, who being twenty- 

ve, brought this Bill in the Life-time of her Mother 
who had her Jointure on the Premiſſes) againſt the 
Iruſtees for the - raiſing of this Portion by Sale or 
ortgage of their reverſionary Truſt-Eſtate,' and alſo 
eg from the Time the ſame became pàayable; 
77 302 IIPER = e 


| 3 
1 


if, That the Words of the Settlement were plain 

N poſitive as to this Particular of raiſing the Portion 
25001, in Caſe of Failure of Iſſue Male of the Mar- 
*, for an only Daughter, which was to be paid to 

7 4 the Age of twenty-one or Marriage, without re- 
ung it from being done till after the Death of the 
ber. 24h, For that it was highly reaſonable this 
Oonlon in the Settlement ſhould have 'a favourable 
nltruQtion, becauſe the Plaintiff Elizabeth (who was 
only Iſſue of the Marriage) claimed as a Purcha- 
A. 1 Toe 


r 


— - Up 
D343 
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have no Proviſion during her Mother's Life, 


(a roth 
) 1727. 


(b) Vol. 
707. 


is payable at a certain Time, at the Daughters 355 


(c) Salk. 


nions ſeriatim. 


reverſionary Term or Eſtate be limited to Trultees to 
raiſe Portions at a certain Time, when that Time comes 
the Portion muſt be raiſed, unleſs in the Declaration af 


verſus Sandys (b) there was a Term created for or- 


it to be the Intent of the Parties that the Port 


Portion was decreed (tho reluftante curid) to be 


ſer for a valuable Conſideration, the Conſideration « 
Marriage, and a Portion paid; whereas the Deſen. 
dants claimed only under a voluntary Diſpoſition, a 
ſubject to the Portion. 3dly, Foraſmuch as, bad 
there been more than three Daughters, the whole Be 
verſion in Fee of the Premiſſes would have veſted n 
thoſe Daughters to be at their Diſpoſal, in which Cyl: 
if the Plaintiff Elizabeth had had three Siſters, ſhe wolli 
have had the fourth Part of the Reverſion in her in- 
mediate Diſpoſal, tho in her Mother's '\Lifz-tine; 8 
whereas tho ſhe was now the ſole Iſſue of the Myr 
riage, yet unleſs ſhe ſucceeded in this Suit, ſhe coull 


This Caſe came on ſome Terms ſince (4), but un 
adjourned, in order to be conſidered by the Lord (lu: 
cellor and Maſter of the Rolls; and now it received 1 (6 
lemn Determination by them, who delivered their Op- 


Maſter of the Rolls: This Portion ought not to be 
raiſed until the Jointreſs's Death; I admit that f. 


the Truſt of the Term the Intention of the Putis 
appears to the contrary. Thus in the Caſe of Saws 


tions, which was to commence in Poſſeſſion after the 
Death of the Father and Mother, but the Portio be- 


twenty - one or Marriage (if aſter fourteen) and jo 
ppearing in the Truſt of the Term, which ſhevel 


thing a 
{hould not be raiſed out of the reverſionary _ 
In the Caſe of () © 


_—_ 


in the Father's Life-time. 
I 
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which had been then adjudged were cited, Lord Copper 
took Notice, that if thoſe of Gerrard verſus Gerrard, Sta- 


come before him for Judgment, he ſhould hardly have 
gone ſo far; and indeed the Caſe of Greaves verſus Mad: 
diſon has not been warranted by any before or ſince. But 
this Caſe is quite open, even as much as if no Reſolution 
had ever been in Relation to the Matter now in Que- 
on. Here all the Contingencies have not happened, 
ſnce the Eſtates for Life muſt all determine before the 
Portion can or ought to be raiſed. And greater In- 
conveniencies would ariſe to Families by the Sale of 
theſe reverſionary Eſtates or Terms, than can poſſibly 
be occaſioned by the Daughters ſtaying for their Por- 
tions; by ſuch Sales or Mortgages 


{Ives undone by improvident Marriages ; and tho In- 
conveniencies ought not to weigh: where the Words are 
plain and poſitive, yet if Arguments from the Conve- 
nency of Daughters being paid their Portions. out of 


W | think they have) it is Time to put an End to them. 


Portion ought to prevail, and here ſuch Intention is 
plain; for in this Caſe the Maintenance for the Daugh- 
ter is not to be paid: until the Truſt-Eiſtate comes in- 
to Poſſeſſion, and the Payment of the Maintenance 


Portion; the Maintenance muſt determine when the 
ation imaginable, that the Parties intended the Por- 


tons ſhould not be paid until the Truſt · Eſtate came 
4 into 


Macclesfield ſaid this Caſe was not reconcilable to common Senſe. 


1 Maidwell, where all the Caſes: of this Nature. 


niforth verſus Staniforth, and Greaves verſus Maddiſon had | 


of Reverſions, Fa- 
miles are often ruined, and the Daughters alſo them- 


reverſionary Eſtates at a Time when they may moſt 
vant them, have hitherto had too great à Weight (as 


| agree, the Intention as to the Manner of raiſing the 


mult be intended to (a) precede the Payment of the (« 


* Vide the Caſe of Sandys verſus Sandys, 1 Vol. 707. whete Lord 


Vide 


Ik. in the 


| "442 l '” Caſe of Cor- 
Portion becomes payable ; and this is the plaineſt Indi- 23 
ubi ſupta. 
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4 1 Vol. 
- . 760. 


Mens Deeds are to be taken according to their Inten- 


the Intention of Settlements, and tho I would not 


fore the Gut ſtands clear of all the former Reſolu- 


tion ought to be raiſed to ai. the Daughter in 


into Poſſeſſion, which cake this Caſe full as "_ 
as that of Ruler verſus Duncombe bn g 


Lord Chancellor: 1 am of the Cale Opinion; g an 


tion, and where the Words are plain, the Conve- 
niencies and Inconveniencies which may enſue from 
thence are not to be regarded. It ſeems to me, that 
the Court has gone rather too far in Sales of Rever- | 
ſions for railing Portions for Daughters, even 


undo what has been done, yet. moſt certainly I will 
go no farther; and I take it, that the Caſe now be- 


tions. Here the Maintenance for the Daughters is to 
be raiſed out of the Rents and Profits, after ſuch Time 
as the Truſt· Eſtate chargeable with the Portion is come 
into Poſſeſſion; and it is abſurd to ſay, that the Portion 
ſhall be raiſed firſt, and the Maintenance-Money pai 
afterwards. Beſides, the Argument which has in { 
Caſes been allowed too: much Weight, that the Por- 


Marriage, cannot be uſed here; the Plaintiff Ex 
having been married many Years ago, and having 2 
conſiderable Proviſion over and above what | is now c. 


tended * . 1 eee, 


"Wherefore the Bill, which ſhe "A now 3 fie 
her Portion in her Mother the oingrelys 1 8 
comes too on, and ought to be 


This Decree was affirmed 15 the Lon on an a bp 
. in the March e 


9 
I __ 


De Term. J. Michaelis, 1728. 489 


Page verſus Page. ee 155. 
TLerd Chan- 


collar King. 
O E deviſed the Reſidue of his perſagal Bftate to See 1 Vol. 


ſix Perſons, to each of them a b Part, and 79% er. 
made them executors, but one of theſe fix Executors By. 


and reſiduary Legatees died i in the Life-rime of the Te- One deviſes 
ſtator | TION * 8 the Surplus 


of his perſo- 


| mal Eftate to 
fix Perſons, to each a ſixth Pane, 1 0 them n ihe Life of the Teſtator; this ſixth 


Part ſhall be taken as undiſpoſed of * the Will, and 80 to the Teftator's o next of Kin. 


Lord Chancellor : This i is a lapſed Le egacy as to one 
Sixth, and undiſpoſed of by che Will, the refiduary _ 
Lepatees being Tenants in common and: not Jointe- 
nants; and therefore the Legacy ſhall not ſurvive, but 


90 to the Teſtators next of Kin, l to lg Sta- 58 
ute of Diſtribution. | | 5 


„ \ 

Note ; This Gala * in Auguſt 29. 1734. Was + cel 10 W ns, 
fore Lord Talbot, who ſaid that it was plainly right, 0 
for that none of the other reſiduary  Lepatees 'could - 
hare any more than a ſixth Part each, fo that the fixth 
Part of the reſiduary Legatee who died i in the Life of + 
the Teſtator, muſt go as undiſpoſed of to ly next ' of 
Kin; but if any \Legatee, where there is int De- © 
iſe, dies in the Life of the Teſtator, it ſhall go to. 
the ſurviving Legatees, which could not be i in Ms pre- 
lent Caſe, foraſmuch as each refiduary 9 was 
to have no more that one Jp Part. 9 


7 ollet verſus Tolls. . 
ie 156, 


Ta HE Huſband by Views fn Say wa 4 K 


upon him 7 an anceſtor, was s Tenant for Life, Husband 
Vor. II. ne tf - 24 en Cit bt wit h — cw 


he Wiſe IlIuointure to 
RV Da he does jc by Will and he has no one ron; Equity will waks 


un 
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with Remainder to his firſt, & c. S6n in Tail Male, with 
a Power to the Huſband to make a Jointure on his 


Wife by Deed under his Hand and Seal. 


made no Proviſion, and being in the Je of Man, by hi 


Equity will 
ſupply the 
Want of a 
Surrender of 
Copyhold, 
in Caſe it be 
deviſed for 
Payment of 
Debts, or for 


2 Wife, or 


for younger 


' Children; ſo 


alſo will it 
help a defec- 
tive Execu- 
tion of a 

Power : Se- 
cus of a 
Non- execu- 
tion. 


laſt Will under his Hand and Seal, deviſed Part of his 
Lands within his Power to his Wife for her Life, 


Object. This Conveyance being by a Mill is not war 
ranted by the Power which directs that it ſhould be by 
Deed, and a Will is a voluntary Conveyance, and there- 
fore not to be aided in a Court of Equity, 

| Maſter of the Rolls. This is a Proviſion for a Wife 
who had none before, and within the ſame Reaſon a 
a Proviſion for a Child not before provided for; and 
as a Court of Equity would, had this been the Caſc 
of. a Copyhold deviſed, have ſupplied the. Want of a 
Surrender, ſo where there is a defective Execution of | 
the Power, be it either for Payment of Debts or Pro- 
viſion for a Wife, or Children unprovided for, I ſhall 
equally ſupply any Defect of this Nature: The Dif- 
rence is betwixt a Non-execution and a defective Exe- 
cution of a Power; the latter will always be aided in 
Equity under the Circumſtances mentioned, it 
the Duty of every Man to pay his Debts, and a Hul- 


band on Father to provide for his Wife or Child, But 
this Court will not help the Non- execution of a Power, 
ſince it is againſt the Nature of a Power, which ü 


left to the free Will and Election of the Party whether 
to execute or not, for which Reaſon Equity will not 


ſeay he ſhall execute it, or do that for him which he 
And in this Caſe, the legal Eſtate being in Ine 
ſtees, they were decreed to convey an Eſtate to 


* "Widow 
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Add. tt Ai. 1 » a 


widow for Life in the Lands deviſed to her ty her 
Huſband's Wall. £5 | 


' 
U 


Mafter of 
AF ER. a Decree which referred 1 it to a Maſter to 
ſtate the ſeveral Incumbrances and their Priority, 
ifefting the Eſtate of Sir William Goftwick, this Cale 
arole : 4 puiſne Judgment Creditor bought in the firſt 
Mortgage without Notice of the ſecond Mortgage when 
he lent his Money on the Judgment; and the Queſtion 
was, whether this puiſne Judgment Creditor ſhould 
tack and unite his Judgment to the firſt Mortgage, 
ſo as to gain a Preference on his Judgment before the 
meſne Mortgage ? And the Maſter of the en e, 5 
ldering the Caſes and e held | 


If, That 11 a third Mortga On 
Mortgage, tho' it be pendente lis, 1 . a Bill brought te fr th 
by the ſecond Mortgagee to redeem the firſt, yet the Pil bought 
third Mortgagee having obtained the firſt Mortgage, by he ſecond 
md got the Law on his Side, and equal. Equity, he un wen 


redeem 


ſhall thereby ſqueeze out the ſecond Mortgage; and the firſt, yet 
this the *. Chief Juſtice Hale called a Nlanł gained Face 
by the third Mortgage, or Tabula in nauftagio, which 3 
Conſtruction is in Favour of a e 1 Mort- rt- Mortgage to 
bagee being ſuch fro jrjññß! l 


24h, If a Jolnlcar Creditor, or Creditor by 81x IF a Cen. 
tute or Recognizance, buys in the firſt 1 he tor by Judg- 
| not tack or unite this to his Judgment, | Nc. and uu . K 


or R 
eby gain a Preference ; 5 for one cannot call: a Judg- are 


ld Light to ' the W * has has ar) oe * er 


ment, Oe. . . fea 8b Ab e Lana! bas uo pre 
Tj ts eke ; 


2 


W 


Brace wen Ducheſs of Mar horangh. Caſe 157. © 


ages bun: in_the firſt len. 


ment QF. Creditor, a Purchaſer, nor has: ſuch Credi- fr b gr Kiter : 
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nor ad rem, and therefore, tho he releaſes all his Ne. 
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to the Land he may extend it afterwards. All that 


he has by the Judgment is a Lien upon the Land, but 


non conſtat whether he ever will make Uſe thereof. 


for he may recover the Debt out of the Goods of the 
Cognizor by Fieri facias, or may take the Body, and 
then during the Defendant's Life he can hape no other 


Execution; beſides, the Judgment Creditor does not 
lend his Money upon the immediate View or Con- 
templation of the Cognizor's real Eſtate, for the Land 
_ afterwards purchaſed may be extended on the Judy. | 


ment, nor is he deceived or defrauded, tho the Cop. 


nizor of the Judgment had before made twenty Mort. 


gages of all his real Eſtate, whereas a Mortgages is de- 
frauded or deceived if the Mortgagor before that Time 


mortgaged his Land to another; and tis fuch a Fraud 


it is not however without great Appearance of Hard- | 


as the (a) Parliament takes Notice of, and puniſes 
by forecloſing ſuch Mortgagor who mortgages hu | 
Land a ſecond Time, without tice 
firſt Mortgage, and in that Reſpect this Cale differ 


iring Notice of the 


from a puiſne Mortgagee's buying in the firſt Mon- 


gage. 5 ; . 


of 


34h, Tho' the Rule of Equity has been fo ſettled, 


ſhip ; for {till it ſeems reaſonable that each Mortgage: 
ſhould be paid according to his Priority, and hard to 
leave a ſecond Mortgagee without Remedy, ho migtt 


know when he lent his Money, that the Land a 


of ſufficient Value to pay the firſt Mortgage, and 


alſo his own; to be defeated of a juſt Debt, by a Mat. 


0 1 | | 0 | 8 ">" 
ter inter alios acta, a Contrivance betwixt the f 


Mortgagee and the third, is great Severity but thi 


has been ſettled upon ſolemn Debate in a Caſe in 


2 Vent. 337. Marſh verſus Lie, wherein that great 


Man Sir Matthew Hale (then Chief Baron) was 


by the Lord Chancellor to his Aſſiſtance; , 


"#7 


I | FIC 5. 


e / OY 


— 
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this be ſettled, there can be no Reaſon to carry it 
farther, to a Caſe not within the ſame Reaſon, to a 
Caſe where the Lender of the Money does not ad- 
vance it upon the immediate Credit of the Land; no 
precedents 7 ſo far, being all of them where a puiſne 
Mortgagee buys in'a firſt Mortgage, not where a puiſne 
Creditor by Judgment, Starute, or Recognizance 
does ſo, as appears from the Caſe cited of Marſh ver- 
ſus Lee, reported alſo in 1 Chan, Caſes 162. 80 in 
1 Chan. Caſes 149. Higgon & A verſus Syddal, Callamy 
& af, where Syddal ſeiſed in Fee of Land, granted a 
Rent · Charge of 300 1. per Amum for 2000 J. to the 
Plaintiff, and afterwards mortgaged the Premiſſes for 
1200]. to Callamy, who bought in a judgment pre- 
cedent to the Grant of the Rent-Charge, 'there the 
Mortgagee of the Land having no Notice of the 
Ren-Charge, when he lent his Money upon the Morts 
rage, the Grantee of the Rent-Charge was decreed to 

have no Remedy in Equity againſt the Judgment, un- 
6s be would pry both the Mortgage and the ug. 
ment; tho it is to be obſerved in that Cale the*Judg- - 
ment Creditor, ho was the firſt Tncumbrancer, co,ỹ]Zñ 
x Law extend but'a Moiety,” and out of the remain- 
E the Grantee of the Rent-Charge mige 
ditrain for the whole Rent; but it ſeerns, chat i; 
the firſt Incumbrance had been a Statute-Staple, and 
the third Mortgages had bought it in, he ſhould” have 
had the whole Land, until at Law the Cognizor of . 
the Statute by a Scire facias ad computandum had got - 
de Statute vacated, and that could only be on Pay- 
nent of the Penalty; for Equity would not in ſuch 
Gale have given any Aſſiſtance againſt a third Mortgagee | 
"ithout Notice, until he was paid his Mortgage as well - 
s Statute. $0 note 'a Diverlity where a third Mort ,. _ Pane 
vgee buys in a Statute which is the firſt Incumbrance, Mortgage 
nd where a Statute Creditor, - Wc. being the third Tok mY 


| being the 
firſt Incumbrance, he ſhall hold till by Law he can be evicted. 


0 be Me HOC et nn 
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| 2 retain againſt a meſne Mortgage, till; both the 


tended on an Mortgagee, who has got in this Judg ment, Account 


a he ſhall hold A RM TD a; ; wi 


| Incurbranges buys in the firſt Mortgages in ** latter 

| Caſe the Statute or Judgment Creditor, becauſs he dd 
not lend his Money on the Credit of the Land, = 
not unite the firſt, Mortgage to his Statute. or a Ju 

ment; but in the former, as the Land Was in the 
View. and Contemplation of the Lender, he hall b 
allowed to unite the Statute to his third Mortgage. 
in 1 Vern, 187. Edmunds verſus Povey, there was a fit 
ſecond and third Mortgage without Notice, and th 
third Mortgagee bought. in a Judgment prior indeed to 
all, but it was ſatisfied, and the firſt Mortgayee brig. 
ing his Bill to be relieved againſt this Judgment, Lud 
Keeper North would not allow it to be fo: much u de. 
bated, but tock it to be ſettled in the above cited Caf 
of Marſh verſus Lee, and not then to be diſputed; tho 
his Lordſhip admitted that it was at firſt a very dif 
putable Caſe, and very ſtrong. en, and Nein 
* been eyed on oof Side, |. 5 of 


* * $$ F 


Toe feſt. 4b IT a firſt Mortgages 16% 2 1 3 
ortgagee . 
baden i. the Mortgagor upon a Statute or Judgment, be ul 


r upon a Mortgage, and Statute, Or Judgment, be paid ; becaule 


judgment, it is to be preſumed that he lent his Money upon the 
he ſhall re. Statute or — <od as knowing he had Hold d the 


win againſt Land by the Mortgage, and in Confidence ventwel 1 
1 farther Sum on a Security which, tho ic paſt no pre 
2 » Tent Intereſt in the 8 885 11 paul 15 vom to be 


— Oh Lice: thereon. *05 ba if ng Wi 


Bubh, 1 a W ee 1 Notice bv 


If a leger a prior Judgment or Statute, and that ] 
buys ina be extended upon an Blegit at a Value . = 
prior Judg- real, the meſne Mortgagee ſhall not make the puiſe 


ment ex- 


Vee mn or for more than the extended Value; 1. 


the Extent 
till evicted at Law. 


2 


— — 


pe 7, erm, J. Mi edle, 1 


＋ this Court give any Relief againſt the TEL 
or Statute, but peg ev ee ere g e 
* well as mann Law. 4 12 1 12 51 * I Rt 1 


"> 


Nie WY 


Bu, CR. 1 s Honour Lid, 30; all 4 Caſes. it Butin a 
lent his Money, — no — the ſecond Morte! der be No- 
zzpe, Srature or Judgment, fon that was the fol Equi meh 
ty; and therefore i in the principal Caſe where the Cre- * 
ditor by R ho handle in the firſt Mort- Money is 
gage, did not in his Anſwer deny Notice, though ſuch + 
Notice was not « in the Bill (which was here 
brought by ſome puiſne Incumbrancers for # Sale, and ww 
upon Bill and A — fn a Decree to ſtate the ſeveral _ 
Incumbrances, then 2 Report, and thereupon a farther - 

Decree was obtained for the Make o le the Valus of 


| the Land mortgaged to each of the Mortgages) yet after 
| al cheſe Proceedings far a pui . 


uſne, Judgment, Vi: Ode 
tor, to inſiſt 2 had no wo Ret offeri 
to be 8 


it to 1 zment, 1 was 5 lee en 
here the puiſne Judgment Creditor | came | late, it 
ng a Caſe not to. be favoured, and in a Cauſe very. 
much intangled, which, if ſuch In ulgencies were to be 


gen to the pu ne lub Me 11 never 


n hare an End. 

| 0 | 1 

i Jin, In this Ca i en 92 A chk Pa If a puiſne 

WY brancer bought in a prior Mortgape, in order to unite brancer buys | 

1 ſame to the  puiſtie Incumbrance, bur it — proved Ae, 
Mortgage, 

ys that and the le- 

all Tote Fe 


a Trae, or in any third Perſon, then the buying i ſuch Grit Mortgage will not 


but in all ſu h Caſt 
oui wo their Pricry, ont Incunbrines ule pad x 


agee, when be dene wut 


UM meſne In- 


** * W * * 


496 : De Term. \ Michaelis, "= 


—— . ̃c dn — %—dAö . 7¼—— — — 
——— —— 
- 


that there was. a Mortgage prior to chat, "then Cour 
clearly held that the puiſne Incumbrancer, here he 
had not got the legal Eſtate, or where the legal Eſtat 


was veſted in a Truſtee, could there make no At. 
vantage of his Mortgage; bur in all Caſe wher 


the legal Eftate is flanding out, che ſeveral Incum- 


brances muſt be paid according to their Prio 
Point of Time; 00 1 Wl n e potio/ 
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cellor King XS Hh TO ET 0s: J- 
i . * 8 : & 
T . 


Baron and "HE Phintif ou his wiſe anti 
es T ' redeem a Mottgapi 


_ fendant put in a'Plea to wo Bill. 
Deſendans ruled, for which 5 J. Coſts is of Oar y given to'the 


plead to the Plaintiff; the Defendant brouglit a' croſs Gf fo fore | 


Bill, and the 


Plea over- Cloſe the Wife, who' being the ſurviving Plaintiff in the the 


Cee gen Original Cauſe, moved the Court that 


to thePlain- ſhould ſtay in the crols Cauſe, until the Plaintiff," do 


rite, which dyas Defendant in the original Cauſe, had paid the zl 
Gout of Cofts due upon orer· ruling the Plea.” bs th * Bb 4 


IT "Baron dies, the Fame by Survivoritp tall hve the Colt, c en p 


Object. Theſe Coſts muſt Bf intended to Jabs 
laid ran 2 6 the Husband in the inal Cauſe, and 
a y upon his Death the Can were loft. 


2 14.74; Wh 


On the other Side it was :nfiſted, that this gia 


Was in Right of the Wife, who being intitled to the | 


quity of Redemption, the Husband joined therein only for 
Conformity ; that the Suit was not abated by t the 


of the Husband, the Order for Coſts being in Nature of 


| 4 a joint Judgment which muſt ſurvive to 7 the 1 ; 


2 bh, 
kd: 1 bs 


which N oer. 


˖ 
t 
| 
| 


Lew 9292 
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the te dum er Coſts was certain by the: Courſe of a 
Court, tho "I 2 m the Orden 4 #1 pie fe Wt | 


Id 4 has i Tl Abe . 1-aſked ö 
the Regiſter 5 but afterwards taking ĩt to be as” à joint 
ſudgment for a Sum certain, determined that it did 
{urvive to the Wife; and they who oppoſed the Mo- Bond given 
tion, ſay ing that a Bond given to the Huſband and |; - 
Wife during the Coverture, on the [Huſband's dying during the 
rſt, did not ſurvive to the Wife; Lord Chancellor — 

denied this, & recte, for (a) devel it does ſurvive to the Band 
the Wife, as all other dige in Action do; tho * * 
it is true in this Caſe the Huſband diſagree to (a) Alen 
the Wife's Right to it, and bring the Afton on the Wh 

Bond in his own Name only; but till ſuch Dilagree- 
ment, the Right to the Bond is in 8 e ul 


and the Wife, 4 ſhall ſurvive. 


k 


Whereupon it was iel hs Proceedings : ſhould 475 
lay in the croſs Cauſe until the Deſendant in in r 
Ts its 1 Nene . ruling 

Flea, | 


en 


Ex parte Caſwell, er ue 0 lr "BA, 


1 
* Daene dare. F J. Che 
| _ cellor King. 


Tiras 3 Caſes. were. 1 1 ua Of e 
nion of the Lord Chancellor, who had taken B 


to conſider thereof. oh Caſes were, An Huſband t 
Trader, in Conſideration of Marriage, and of à Por» ro00l. w 


tion, gare a Bond to his Wife's Truſtee to leave the - A nd 


Wife, if ſhe {period Air 15 the Obligor es ved him; the 


Trader be- 
Vol. II. . e Came comes a 


—-=: OC. 


Bankrupt; 
er Reſervation to be made for it, nor kal it Fop the Diftri- 
Bond ha ns regard it may never be a 8 within the ſame Reaſon an Obligee on a Bottomry 


But; not, before the Return of the Ship, hep bel the Bankrupt Eos bl 
in either 


of theſe Caſe if the Contingency happens befo Dankruge's Titato 
"duel, ſuch Creditor hl] com in * 
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came a Bankrupt; and it was objected, that in Lord 
(a) 2 Vern. (a) Cowper's Time it had been ordered, in Caſe of : 
verſus Culti- Bond given on ſo valuable a Conſideration, that th. 
ford. Money computed upon the Diſtribution to be the Sha: 
of the Obligee in this Bond, ſhould be put out at In. 
tereſt, and the Creditors to have ſuch. Intereſt during 
: the Life of the Huſband the | Bankrupt, and if the 
Huſband ſhould die, living the Wife, the Money to be 
paid to the Wife; but if the Wife ſhould die in the 
Life-time of her Huſband, then the Money to be pail 

to the Cre dito... 1 


00 On a Pe-. On the other hand, Lord (b) Macclesfield was fad to 
= Bays, have doubted of this; wherefore theſe Caſes coming 
in Hill. now in Queſtion before the preſent Chencellor, hy 
Va. 172% Lordſhip ordered the Precedents made in Lord Copper 
Time to be left with him; and accordingly one or tuo 

of thoſe Precedents were left with him. 1 


But his Lordſhip was of another Opinion, concei- 
ving that no Part of the Bankrupt's Eſtate ſhould wait 
or be deferred from being diſtributed, the AR ordering 
that the Bankrupt's Eſtate ſhould be diſtributed with- 
in —— Months; eſpecially, that the Diſtribution 
ſhould not wait, as in the preſent Caſe, for a Debt 
which was neither debitum in praſenti, and never might 

be debitims in futuro, in Regard the Wife might die in 
dhe Life of the Huſband; beſides the Huſband, aker 
dis Certificate allowed, might go to his Trade agun, 
and become a ſolvent Perſon, able to pay off his Bond, 
and therefore in all theſe Caſes, the Court reſolved, 

that the contingent Creditor ſhould not come in for 

©  * Diſtribution, neither ſhould the Money be reſerved i 

- © Favour of ſuch Contingency ; but his Lordſhip de 
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That tho the Debt were contingent when 1. Obi 
gor became a Bankrupt, yet if the Contingency hap- 
pened before the Diſtribution made, then fuch contin- 
gent“ Creditor ſhould come in for his Debt; ſo if ſuch 
Contingency happened before the ſocond Dividend 
made, the Creditor ſhould come in 1 * Proportion 
thereof, tho' after the firſt Dividend. 


24h, ge thi cue Wust « Botdocn y Bond, 
and the Obligor thereof became a Bankrupt before the 
Return of the Ship, and the Ship did not retum be- 
fore the Diſtribution made; whereupon it was held, 
that ſuch Obligee ſhould have no. Benefit of the De 255 
ſtribution upon the Commiſſion: And 


Whereas it was objected, That. this Bond wa be — 
barred after the Bankrupt's Certificate allowed, which Creditor | 
could not be, unleſs it were 9:90 RENEE _—— nd by 


ar: | 8 1 
| euere Cee braſs he Rig of Afton as not thn nel. 


Fry cy. This cannot be, if the Obligee-is careful But now the 
n declaring upon his Bond; indeed if che Party de- Way of 4. 
Cares upon the Bond only, he ſhall be barred: Keanu, aach aſe, 
3 forth as 1 as the Bond in 
the Declaration, for then it» muſt appear that the 
Cauſe of Action did not accrue at the Time of the 
W n a e, 


+ 4 14 


 .. 
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Caſe 1606. 5 Ex Parte Cook. e 
ed ne Et 1th, r 

cellor Ring. TPWO joint Traders became Bankrupt, and 4 joint 
Trade b. 1 Commiſſion of Bankruptcy is taken out againſt 
dcoming them, upon which the Commiſſioners make an A.. 


nac dee fignment of the real and perſonal Eſtate of the tuo 


a joint Com- Bankrupts, or either of them; afterwards t ſeparate 
* ta- Ban P C , | y he 0 


ken out and Creditors take Out ſeparate Commiſſions ; againſt the: | 


BK Cm Bankrupts, and the Commiſhoners on the ſeparate 

x 5 18 » . | ; | p 

| afterwards Commiſſion aſſign over the ſeparate Effects and Ee 

| ſeparate. to other Aſſignees; and now the Aſſignees under the | 
Commiſ- 


ſom and Aſ- ſeparate Commiſſions, applied by Petition to the Cour, 
enge that they might be at Liberty to ſue at Law for the 


them ; the ſeparate Eſtate. 

cnn of * Commiſſioners under the firſt Commiſſion conveyed | 7 

that the Aſſignment o | miſſioners t n | away all the 
| Bankrupts Eftate both joint and ſeveral, and conſequently that the Conyeyance" under the 


ſeparate Commiſſion was void, 


fn Py£ ©, fwfs 9fias wv v a, LA a=um 


Lord Chancellor: It ſeems to me, that the Aſign- 
ment made by the Commiſſioners upon the joint Com- 
miſſion, paſſes as well the ſeparate as the joint Eſtate 

of the two Partners the Bankrupts, conſequently the 
Aſſignees on the ſeparate Commiſſions can make nothng 
of their Action at Law, and I will not ſuffer them to 


ſpend and waſte the Eſtate in vexatious Suits there; 
but if they will join in a Bill in Equity for an % 5 
count of the ſeparate Eſtate, I will not hinder them. k 
| 5 | | * | . ELL 0, 2 if 
(a) 2 Vern, | It is (a) ſettled, and is a Reſolution of Convenience, : 
arte Crew. that the joint Creditors ſhall be firſt paid out of tbe ; 
dr. Partnerſhip or joint Eſtate, and the ſeparate Creditor 
"Tis a Reſo- 18 EY if there t 
luden af out of the ſeparate Eſtate of each Partner, and if tber Bl | 
E . 
nience, that _ + ; „ 15 „ | 
in caſe of joint Traders becoming Bankrupts, the joint Creditors ſhall be firſt paid out of ur ti 
Partnerſhip EffeQs, and the ſeparate Creditors out of the ſeparate Effects. And if any Surpls 
of the Partnerſhip Effects, after all the Partnerſhip Debts paid, the ſeparate Creditors to come i 
and ſo vice verſa the Partnerſhip Creditors to come in on a Surplus of the ſeparate Eflate 
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he à Surplus of the joint Eſtate, beſides what will. pay 
the joint Creditors, the ſame ſhall be applied to pay 
the leparate Creditors 3 and if there be on the other 
Hand a Surplus of the ſeparate Eſtate, beyond what 
will fatisfy the ſeparate Creditors, | it ſhall yo to ſup- 
ply any Deficiency that may remain as to, the joint 
Creditors. But in this Caſe, for the Eaſe of both 
Parties, let it be referred to a Commiſſioner in each 
of theſe Commiſſions, to take an Account of the 
whole Partnerſhip Effects, and alſo of the ſeparate Ef- 
{4 and Eſtates of each of the Partners; and if the 
Commiſſioners find any Thing difficult, they are to be 
at Liberty to ſtate it ſpecially ; and with Regard to the 
Surplus of the Partnerſhip Effects, beyond what will 
pay the Partnerſhip Debts, and alſo touching the Sur- 
plus of the ſeparate Effects, if there ſhall remain any, 
orer and above what will pay the ſeparate Debts, each 
Side to be at Liberty to apply to the Court concerning 
any of the {aid Surpluſſes. N t\ CONLLS, 


Hay verſus Palmer. C161, 
| ; 12 | | A 1 | Fs T L224 4 On a Petition 
, en 
()N the Marriage of Sir Thomas Palmer, the Peti- By Mar- 

tioner's Father, with Elizabeth Marſhall in Nov. age Settle. 


* 214. | * t Main- 
1700. a Settlement was made, by which, upon the tenance for 


Death of Sir Thomas Palmer without Iſſue Male, a gy jp is 
Term of 500 Years was limited in Truſt to raiſe Por- bie ha 


tions for Daughters, 6000. if one Daughter, 8006 . 45 ad Mi- 


nd for their Maintenances, 100 J. per Annum if but one, eon. 
601. a- piece per Aunum if two, 70 l. per Annum a- piece if payable, = 
three, or more, to be paid by half. yearly Payments, chen er 
at Lady-· day and Michaelmas, and to continue until the 


ortions thould become payable reſpectively; the Por- —_— 


WW hk SD 9 2 
0 . 


eighteen the 
and 16th of Au- 
guft : De- 


xk to have her Maintenance tro rata from the laſt Ladj-day to the Time of her attain- 
8 r Age of eighteen. 1 | 


Vor. 1! 6 M 


1 | 
year- 
Lads 


If two or more, equally to be divided between them, charmas, un- 


eighteen or 
rriage 3 


a0ns and Maintenances to be raiſed out of the Rents ber Age of | 


at_ 
TT 


wy 
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and Profits, or by Sale, Mortgage, or Leaſe of the pr. 
miſſes, and the Portions to become payable at thei 
reſpective Ages of eighteen or Marriage, which ſhoyl 
firſt happen. The 9th of November Sir Thomas Pay 
died leaving Iſſue. of the Marriage three Duughten 


On a Bill to take an Account of the Eſtate, and t, 
have the Direction of the Court, c. a Decree wy; 
made directing (inter a) that the Maintenances ſhould 
be paid according to the Settlement. 


tained her Age of eighteen, and her Maintenance bad 
been paid till Lady-day 1727. but becauſe the full half 
Year was not due from that Time till her Age of eigb. 
teen, (ſhe having come of Age before Michaelnu) it 
was doubted, whether ſhe was intitled to any Mainte. 
nance from Lady-day to the .16th of Auguſt; the et- 
tlement being, that the Maintenance ſhould be paid 
by half-yearly Payments, at Lady-day and Michuinw, 
ine therefore now petitioned to have her Maintenance ' 
paid from Lady-day to the 16th of Auguſt; 


Maſter of the Rolls: This Caſe is not like the Cale 

| of Rent, which will not be payable till the laſt Moment 

Es ol the Day, on which it is expreſly reſerved in the 

LCLeaſe; as ſuppoſe a Tenant for Life makes a Leaſe for 

FPeears, and dies the Day before the Rent is due, theRent 

Is loft both to the Executor and the Reverſioner, and 

(a)See the the Law being fo, (a) Equity, will not relievg, d 1 

Cie of Fer- ſeems a hard Caſe; and which (perhaps) has the greate 
Unger, Reaſon for Relief, becauſe the Tenant has enjojel 


1 Vol. 302. . , 
and dhe late Land out of which the Rent iſſues. The preſent 


Statute there Caſe 18 of a Sum to be received for Maintenance, which 
referred to. n 4 of 
is always favoured, being for the daily | Subſilſence © 

the Children; it is not like Intereſt, becauſe that 1s 


2 5 on) 


— 
Ff 
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only for Delay of payment of what is due; but 


and therefore no Delay. But perhaps it is a ſtronger 
Caſe than that of Intereſt reſerved exactly in the 


{ame Words, under the fame Reſtrictions at cer- 
tan Days and by Half yearly Payments, becauſe 


I 


this Maintenance is far the daily Suppott of the In- 
fant, In the preſent Caſe, the Deed is in this Re- 


pet penned very imperfectly, for want of a proper 8a- 


cxcity in the Drawer, to foreſee the ſeveral Caſes which 
might happen. However, the general Intention is 
cear, that Maintenance ſhould be paid during the 


the Term, till the Portion ſhould become due ; indeed 


veral Intention is, that the Maintenance ſhall be paid 


here the Portion is not due till eighteen or Marriage, 


vhote Interval of Time, from the Commencement of 


hal-yearly, at Michgelmas and Lac dq, in erety In- 
ſtance where it can happen, during the Time from the 

Commencement of the Term, till the Portions become 
payable, and where that cannot be, it is a Caſe out of 


the Manner of wording this Clauſe cannot be ex- 
ally ſatisfied by any Conſtruction; but that which 
comes neareſt to the Senſe, and beſt anſwers the ge- 


the direct Proviſion of the Settlement as to the Time 


of Payment, but within the general Protiſion of the 


Maintenance , itſelf, which is expreſſed to continue 
till the Portions become payable, and that muſt be 
intirely rejected, if nothing be payable for the Time 


| from Lady-day to the 16th of Auguſt, when the Portion 
decame due; wherefore Maintenance ought to be 
nal during ſuch Interval of Time in Proportion, which 
. Loder acovedindly;+ of 709d, aff Wolter nets 


Warwick, where the Court apportioned Intereſt - on a 
Mortgage. 1 853 Fed kf 


s . 


See alſo ante 176. Edwards verſus The Counteſs of 


DE 


Term. 8. Eilat 


1728. a 


8 : bins s fo £2 
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„ 

41 the Kli. 1 aylor verſus Tobuſon, | 

See ante 

1 | Man by Will deviſed 5001, to his l Grand- 
13 ſon, without mentioning any Time of Pay- 
fs lane ment, with a Proviſo, that if the Grandſon 


478. ſhould die before twenty-one, then the we: to go 


deviſes whe over to another. 

to his Infant 

Grandſon, without appointing any Time for 1 with „ hat if the Grandſon 
dies before twenty-one, then the Legacy to go over to B. hs Grandfon ſhall have the 
Intereſt of the Legacy during his _— | 


The Queſtion was, Whether 3 Grandſon ſhould 


during his rp be intitled to the e # this 
590%. ne i „ is 


Obj WI Until this — has hap ppened 1 


| Rs whether the Infant will ever be red to the 
5oo l. and conſequently he can have no Intereſt for 
that Legacy which never may become due, payable 
ox veſt, until the Contingency be over; 1 is on- 
ly due in Default of Payment, and this Legacy not 
being payable till the Grandſon's Age of twenty obe, 


ought not to carry Intereſt: It is the ſame Thing, 1 


2 


* * 
* Ks OE 4 Sp = 
\,_+« 
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if a Legacy were given to be paid at the Legatee's 

ave of twenty-one; and tho' the Legacy is to a Grand- 

ſon, that is not material, in Regard the Grandfather is 

not bound to maintain the Grandſon ; and ' according- 

ly Equity would not ſupply the Want of a Surrender 

in caſe of the Deviſe of a Copyhold to a Grandſon, as 

has been adjudged by the Lords upon an Appeal in the 

Cale of (a) Kettle verſus Townſend. Indeed if it was (a) Salk. 
the Caſe. of a Legacy to a Son who had nothing elle, Pfr ey 
this Court might (perhaps) give Intereſt for the Son's Fats ver- 


| " © . ® ſus Bullas, 
Sbſiſtence, becauſe the Father is obliged to maintain 1 vol. 60. 
x | | | thereto ſub- 
J 


Mr. Lutwyche contra : The Legacy of 500 l. to the 
Infant Grandſon, if no Time were mentioned for the 
Payment, would by Conſtruction of Law be payable 
preſently, and Equity of Courſe allows Intereſt from 
the End of the Year ; if to a Son, from the Death of 
the Teſtator for his Maintenance; and tho' there be 
2 Condition to make the Legacy void on the Legatee's 
dying before twenty-one, yet this is a ſubſequent Con- 9 
dition; and if the Contingency of his Death happens N 
it becomes void from that Time only. On the other N = 
Hand if the Contingency never happens, it is as if —_ 
none had ever been annexed to the Legacy, and then . ; 
the Legacy muſt carry Intereſt, at leaſt from the End = 
of the Year after the Death of the Teſtator : If inftead | 
of a Legacy, the Teſtator had deviſed Land to the 
Grandſon being an Infant, to be void (as here) if the 
Infant ſhould die before the Age of twenty-one, the 
Grandſon would have had the Profits of the Lands un- 
ul his Death, tho' he had died before twenty-one ; and 
there is the ſame Reaſon that the Infant in the preſent 
Caſe ſhould have the Profits or Intereſt of the Money 
until the Contingency happens; and this very Caſe has 
often been determined by the Court. 55 


Fol IL s N "3 Maſter 
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Maſter of the Rolls: It is extremely do that thi 
is a Condition ſubſequent ; and rherefore as the ln. 
fant's Death before twenty-one will only defeat the 
Legacy from the Time it happens, conſequently in th 

mean while it ſhall carry Intereſt, at leaſt from the 
End of the Year after the Death * the dan 


Caſe 163 Dormer & « al' verſus Thurland & al. 
Lid Chan 
— TJ HE Bill was brought for raiſing 208 ot 


Baron and of an Eſtate charged therewith purum to 2 
F eme ſeiſed 

in Fee in Power . |; . 

Right of the 


Feme by Deed and Fine ſettled the premiſſes to the Uſe of the Baron mid Feme fi tir Ling, 
Remainder to the firſt, c. Son in Tail, Remainder to the Daughters in Tail, Remainder to | 
the Husband and Wife and their Heirs, with Power to the Baron, _—_ the joint Lives of 
him and his Wife, by his laſt Will, or any Writing purporting to be his Will under Hand 
and Seal, attefted by three Witnefles, if Baron dies before his Wife, to charge the Premiſes | 
with 2000 J. The like Power Ar ever mutandis) to the Wife, if ſhe die firſt, to chaye the 
Premiſſes with the like Sum; Husband by Will under his Hand atteſted by three Witneſſes, 
but not ſcaled, oy the Premiſſes with 2000 J. held yoid, being without 2 deal. | 


The Caſe was, William Fenwick Eſq; married Mar 
garet the only Daughter and Heir of Sir Adam Bros 
Baronet, who died ſeiſed in Fee of a conſiderable E- 
ſtate in Surrey, and by Indenture of the 2d of Fenway 
1692, and by a Fine levied purſuant to the Covenants 
in that Indenture, William Fenwick and Marge his 
Wife did ſettle and convey the Caſtle and Manar of | 

Bletchworth in the County of Surrey to the Uſe of Willian 
Fenwick and Margaret his Wife _ their Lives, / without 
Waſte, Remainder to the Uſe of Truſtees and their 
Heirs during the Life of him and his Wife, to preſerte 
contingent Remainders, Remainder to the Uſe of their 
firſt, Ge. Son in Tail Male ſucceſſively, Remainder to 
their Daughters in Tail General, | us to the Lie 
of the ſaid William Fenwick and Maude his Wite, and 
their Heirs, 
2 x With 
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Vith a Power to the cad Willem Fetwich) at any 
Time during the joint Lives of him and Margaret his 

Wife, by his laſt Will, or any Writing 
be his laft Will under his Han and 1 K e by 
three or more credible Witneſſes, (if he ſhould die 2 
fore his Wife without 
wing) to charge the Premiſſes with any Sum of Surns 
not exceeding 2000 l. to be paid to fich Perſons, and 
in ſuch —— as he ſhould appoint; with the 


like Power to Margaret if he ſhould is 8 Wa . 


in the Life of her Husband Fenbick. 


There was no Iſſue of the Nees * Wilton 
Fenwick the Husband, by his laft Will in Wricing undet 
his Hand, atteſted by three Witneſſes, bar not ſealed, 
reciting his Power of charging 


Relations) in the oe roman therein mentionad.”” 


There wers 4 Wini 6ö lis Wil 6d ber. Bob: 
wick, two of which ſwore that the Will was fi 


the Teſtator im the Preſence of all the three Witneſſes ; 
but the third ſwore that the Teſtator Ferwitk, havi 


reſſes, and declared that Writing 
lubſcribed their Nankes i in his Preſence. 


The Queſtions were, 1 N, Whether this 4 Will not bes 


vithin the Power? 


24), Whether it was a hoot win to 


teſles but * acknow ledged it was his Hand, and 
declared 


any Iſſue between them then 


the Premiſſes with this 
2000 |, diſpoſed of the fins > to the Plaintiffs gn his 


pned by 


vritten and ſigned the Will before, called for the Wit- 


to be his laſt Will, 
md that all the three Witneſſes were then Kama a and 


ng ſealed, was a good N ee of r. 2000 . 


1 
Land, one of the Witneſſes wearing, that the Teſta- 
tor tid not ſign the Will in the Prefence of the Wit- 


3 r RE 
8 


ſp. 4 3 
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| Then as to the other Part of the DisjunAlire, 4 
5 


ae it to be his Will, and the three Witneſſes fb 


ſcribed their Names in the Teſtator's Preſence? 


Mr. Solicitor Talbot contended for the Plaintiffs, that 
this Will of Mr. Fenwick the Husband, being a Will of 
Land, according to the Statute,” was a good Execution | 
of the Power, and an effetual Charge of the 2000 ] 
upon the Eſtate, tho not under Seal. That this Power 
to charge was in the disjunctive, either by Will, or by 


Writing purporting to be a Will; now as to the Power 


to charge the Land by Will, there was no need to 
guard that, the Act of Parliament having done it, by 
directing, 1ſt, That it muſt be in Writing. 24h), That 
it muſt be ſigned by the Party; And 3dly, That it 
mult be ſubſcribed by three Witneſſes, which Cixcum- 
ſtances had all been complied with, and there wa no 
need of a Seal to a Will. ff Fai 


„ 


Teſtator; now this is a Writing purporting to be a 


Will, though it is not à Will ſtrictly, and according 
to the Statute of Frauds, and yet would be good pur- 
ſuant to the Power, becauſe atteſted by three Witnelſs, 
though not ſubſcribed by the Teſtator in the Preſence of 
three Witneſſes; and if the Power could bear ths Con- 


ſtruction, it would be reaſonable to underſtand it accord- 
ingly, in a Cafe where the Teſtator muſt be admitted to 


have had this Power, and to have intended to execute i, 


| fince he recited this very Power in his Will; and it be. 

ing in Caſe of a Will, which is the moſt favoured of 4) 

Conveyance, where, if Counſel had been adviſed with, 

they would have directed the Teſtator to put 4 * 
0 


pe 4 . 
—_— 
** * * 


he Will, it would be very hard, that the plain In- 
ention of the Party ſhould be over · turned by the O- 
miſſion of ſo flight a Circumſtance; wherefore, this 
pover being capable of ſuch Conſtruction, the Court 


would underſtand | it {o. 48 to make the Charge effec” 


c_— 


tual, and there was no Neceſſity to apply to this Court 
to help an Omiſſion, the latter Words which required 
the Seal, not referring to the Will, but only to a Wri - 
ting purporting to be a Will. „ 
On the other Side it was ſaid by Mr. Attorney, that 
25 this was a voluntary Charge, not for any Wife or 
Children, but for Legatees, if it had not purſued: 
the Circumſtances which the Party confined himſelf 
to, and preſcribed, as it would be void at Law, fo 
| there was no Reaſon to aid it in Equity. That the 
latter Words requiring a Seal, referred as much to the: 
Will, as to the Writing purporting to be a Will; and 
it was as neceſſary that this Inſtrument, by which 
the 2000 J. was to be charged upon the Eſtate, ſhould 
have a Seal, as that it ſhould be atteſted by three Wit- 
nelles, for the Sentence was not compleat until the 
End, which declared the Circumſtances required to exe- 
cute the Power: Alſo the principal Caſe could not Where a 
be intended of a Will or Deviſe of Lands, for that Land outs 
mult be ſuppoſed where a Man having Lands | deviſes to be figned 
them; but here Mr. Fenwick: the Teſtator was only . 
Tenant for Life; and the Will, or Writing purporting to d Wii. 


tea Will, muſt ſingly and alone operate upon the Power. nefe, 


a As to the ſecond Point; it was argued by Mr. Soli- 
) tor General for the Plaintiffs, that there being two 
, Witneſſes proving the Will to have been ſigned by the 
. Teftator Fenwick, in the Preſence of the three Wit= 
7 nelſes; this was ſufficient to eſtabliſh the Fact, and 
5 Make the Will good; and it had been determined upon 
, _ _ 1n this Court, in the Caſe of a Will of 
Ol. II. 


£0 : X — 


6 —_ 
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Lend, "OW ber the Teſtator Po the Will, aq and 

afterwards declared in the Preſence. of three je. 

neſſes, that this was his Hand, and defired the three 
Witneſſes to. atteſt the ſame, who ſubſcribed their | 
Names in the Preſence of the Teſtator, this was ſuff. 

_ cient. But the Counſel on the other Side inſiſted on 
(e) Stow. 68. the Caſe of Lee (a) and Libb, as reported in Lo 1 | 

Mod. 362. where 1. Holt was of mother — 8 


— 


Lind Chancellor ſaid, that tho' * himſel mcd 
to think the Will of the Land good, if the Teſatr 
ſhould. acknowledge the Name to c his, and the Wit 
neſſes ſhould ſubſcribe in the Preſence of the Teltator, 
0 that Point ſhould be reſerved to the Defendant, 


Mr. Lutwyche for the Defendant : What 1 bern 
ſaid concerning the Intention of the Teſtator is wholly 
immaterial. If a Will of Land be made and figned 

| by the, Teſtator, and ſubſcribed. by two of the molt | 

credible Witneſſes in the World, no Body can doubt 

but that it is the Teflatot's Will and Intention to pas 

his Eſtate; but the Words of the Statute of Frauds 

ſay, this ſhall not be a good Will; and as the Statute 

ſays ſo in the one Caſe, ſo the Liw which the Teltz 

= has here preſcribed to himſelf, not to charge witt- 

out a Writing under his Seal, is equally expreſs in the 

preſent Cafe. And this Charge does not operate by 

Virtue of the Will, or other Writing, but by Virtue 

of the Settlement, and like. the Caſe where a Copybald 

is ſurrendered to the Uſe of a Will, and the Vil 5 

| afterwards made of thele Copyhold Lands, ſuch a Will 

0% Ante is good, tho? but with two (b) Witneſſes, or in 

i in#%- without any Witneſs at all, becauſe the Ow pal 
Paſo tes by the Surrender, and not by the kad 


Lord Chancellor I take this will to kia a 1 ons, 
and being ſo, to be a _e ey the Power oP 


T0 = 
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the Disjunctive, 1}, in Reſpect of the Huſband, WO 
could make a Will; and, 24h, in Reſpect oſ the Wife, 

who could not make a Will, but only a Writing purport- 

ing to be a Will; but for the Satisfaction of both Parties,” 
x it is a Matter of Law, let it be referred to the Judges 

as to the laft Point, | the Teſtator's. not ſigning in the 

prelence of the Witneſſes, the Caſe to be made upon 

W the Depoſitions, and referring to them. 


Argument, that the Will was void as'a Charge, for Want 
of being fealed. 11 13h ogy l ee 51th 


—_ —_ = —_—_— _— —_—_— — 
— 
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Rakeftraw & a verſus Brewer. _ 
; ' ; ; 4 ' 3 2 29 A 4 g | ? Caſe 164. 
THE Plaintiffs, as Repreſentatives of Henry Halford, , Nn in E. 


T late of Gray's Inn, Elq; brought their Bill againſt quity will 


the Defendant, who was. the | Executor of John Brem er, — ay * re- 


Elg; late one of the Benchers of that Inn, to tedeem a . 
Mortgage of Chambers there made in 168, and by the 2 


Alignment transferred to Brewer. The Term mort- Court, but 

| wg : the Plaintiff 
Paved by Holford Was for f fifty ſexen Years, being a muſt apply to 
bulding Term, which, would expire at Lady-day, 173 1; d Bench, 
and the Bench gave a new Term for eleven Years to Judges of 
Mr, brewer, to commence from | the End of the for- bea ff 80 
mer, and he was the | firſt Perſon who was in Poſ- Application 
ſion of the Chambers under the Mortgage, but nga ag 
had not been in Poſſeſſion far twenty Years,. ſo that Flaintif to 
the Plaintiffs came within Time. They firſt petitioned ing. 
the Bench to be admitted to redeem, and thereupon. One golf. 


| © 4 We + | ſed of a re- 
atng that the Matter in Diſpute bet wixt the Par- Term mort- 


tes was Matter of Account, which the Bench was not N who gas 
| capable of taking, and the Mortgage : of long ſtand - a new Term 


P K 


from the ori- 
ning; einal Land- 
lord to com- 


Mence after the old one; this new Term ſhall be ſubje& to the old Equity of Redemption, 


% + 
? : 4 - r 
. s- a 
. 4 : , e 
” 


he 


- 


_ 4. 
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ing; but that the Plaintiffs were at Liberty to fee: 


their Remedy in a Court of Equity, as they ſhould be 


4 
* 
70 
9 
. 


adviſed; upon which the Plaintiffs brought their Bill. 
25 1 | | . 6 AC b 


And it was inſiſted by the Defendant, that theſe | 
Chambers mortgaged being in an Inn of Court, where 
the Students were to enjoy Quiet without Diſturbance, | 
the Plaintiffs ought to apply to the Bench, and if not 
redreſſed there, then to the Judges of the Society; 
but that the Courts at Weſtminſter had been always 
pleaſed to decline interpoſing therein; and the rather | 
for that the legal Eſtate of all the Chambers of the 
Houſe was in Truſtees; and the Order of Penn 
which granted Terms in Chambers, © paſſed no leg; 
Title, nor were the Benchers that made ſuch Order 
ſeiſed of the legal Eſtate; and tho' a Bill which'w 
only to forecloſe the Equity of Redemption, and ſup- 
ed the Plaintiff to have a legal Title, might be pr 
per, yet in the preſent Caſe it was otherwile, finc 
the Plaintiffs neither had, nor could have it, eſpecially 


as they were the Daughters of Mr. Holford the Mort 


gagor, Who were not capable of having the Chambers | 


| Plaintiffs to come hither, and left them at Liberty to 


former, granted by the Bench in pure perſonal F. 


interfering with the other Term, but independent 


Maſter of the Rolls: 1 would not meddle with this 
Title to Chambers, which is no legal one, but the 
Benchers themſelves having recommended it to the 


make this Application, therefore the Bill is proper 


It was then urged for the Defendant, that if the 
Plaintiffs were proper to redeem the old building Tem 
of fifty-one Years, which would expire at Lady D 
1731, yet they could have no Title to the additional 
Term of eleven Years, which was diſtin& from, not 


thereof, and to commence from the Expiration of the 


your 


De Term S. Hill. 1728, "ot: 3 
our and Kindneſs to Mr, Brewer theis Brothet AY 
Whereas had it been aſked for by the Plaintiffs, it pro- 
bably would have been denied, and they'bein Women, 
were not capable of having Chambers by Virtue of a 
new Grant; tho perhaps F an old Term came from 
2 Member to Executors who were no Members, they 
might have a reaſonable Time-to diſpoſe thereof ; bur 
no Inſtance could be given where one, not a Member, 
bad a Chamber v4 an ric ans Grant. We 


Sd per Cur: This Adidas Terin comes 1 the | 
old Root, and is of the ſame Nature, ſubject 
to the ſame Equity of Redemption, elſe Hardſhips 
might be brought upon Mortgagors by the Mortga- 
ges getting ſuch additional Terms more eaſily, as 
being poſſeſſed of one not expired, and by that e 
vorming out and oppreſling a poor Mortgagor; where- 
upon a Decree for Redemption was pronounced 


1 
the Maſter of the Rolls, and that afrerwards ) affirmed (a) Sab, 12 


dee to the Lord Chancellor, \ 1 1 un 
Pitheſas 5 Cale. 5 oprk en 16s. 
(4 Cauſe by Cinſem.) Jn 50 | 155 


oN A  Marriao e 'Sedelcinwie, Part 1 . Lands —— dhe 

were ſettled on Pirfield the Huſband for Life in ment a 
Palleſion, Remainder to the Wite for Life, Remain- 2 
der as to Part to Truſtees for 500 Years. Other Lands ted to raiſe 
vere ſettled on Pitfield the Huſban 


Remainder to Pirfield the Huſband for Life,” Renixinder Daughters, 


Portion to be paid withim a Year after the Father's Death, Alſo if any of the Daughters 
DR her Portion payable or before her Age of twenty-one or Marriage, her Share to go to 


band r Lortion; the ſecond: attained twen married and died without Iſſue, and her Huſ- 
iro he the third Daughter ſurvived both her Siſters: Reſolved the Huſband as Admi- 


tor 2 the ſecond Daughter is intitled to her Share of the 5000 J. ſhe having lived to twenty- 


| ooo. Por- 
| 's Father for Life, — for | 


to the {aid Truitees oe! ou Tas; wanne nen, 0920 their bee : 


: n nt. ] twenty-one 
ten wit any p the Dane attain the hs of Ss or marry in the Father $ 3 


. mw or; there was Iflue'x Son and three Daughters, the firſt/of whom married and recei- 


t the os veſted i in her, and the Res was only ſuſpended till her Father's Death. | 
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and with another Proviſo, That if any of the ſaid Dag. 


all the reſpective Premiſſes, to the; firſt Fe every 
other Son 7 the Marriage in Tail Male lucceſlirely, 
Remainder to the Uſe of Truſtees for 500 Yer, 
and the Truſt of the ſeveral Terms for 500 Year 
was to raiſe 5000 J. for the Portions of the Dauph. 
ters, payable at their Ages of twenty-one or Mir. 
riage, with a Proviſo that if any of the Daughter 


ſhould attain the Age of twenty-one or Marriage, n 


the Life of the Father, then her Portion to be pid 
at the End of the Year after the Death of her Father, | 


ters ſhould die before her or” their Portion or Portins be- 


came payable, and before her or their Age of twenty-me o 
Marriage, ber or their Share or Shares to £o to tp tk 
ving Daughters or Daughter. 


There was Iſſue by the Marriage one Son and the | 
Daughters, Elizabeth, Anne, and Mary, the eldeſt Daugh- 
ter Elizabeth was married to Sir Thomas Clerk, and a 


larger Portion given ler than was ſecured to her by 
the Marriage Settlement, and ſo her Third of the 


50001. was ſatisfied. The Grandfather and Wife died, 
and the ſecond Daughter Anne having attained twenty- 
one married in the Father's Life-time, and died before 
her Father without , Iſſue, her Huſband adminited 
to her, after which the F ather died. 


The Queſtions were, aha ſhould be intel to the 
third part of the 5000 L which Aune the middle Daughe 
ter would plainly have had a Right to in cale 
had 8 — Father; 1ſt, Whether it wr con 
into the Land, foraſmuch as the Daughter died 
fore the Portion became payable, and a the Son — 
Advantage of it? Or | F 


| Whether by Virtue TS 85 bort __ 7 


gelt Daughter ſhould be intitled as Survivor, . 
2 2 mid 
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middle — dying before the Portion, beca 
payable? Or ; 1 1. ; 7 | N | 


zah, Whether it « ſhould 50 not go-to, ihe . of 
the middle Daughter Ane, as Adminifteator- to his 


Wife, the ig me Is 855 1 * e 29d 
ben married? | | 9 851 


* " 8 


Difference was between a Legacy cut of - a perſonal 
Eltate, and a Portion out of 8 that if a Portion 
be giren out of Land 
the Daughter dies before that Time comes, the Por- 
tion is to mk into the Land for the Benefit of the 
Heir, let him be Heres faftus or nams; und this was 
the preſent Caſe; as Ame the middle Daughter died in 
the Life of her Father, and the. Portion Was not pays 
ble until es 5-40 er e 


a \ oh 5 


1 


| Inter Provilo.in the Settlement, if if wh 4 
ſhould die before her Portion became payable,” the ſurviving 
Daughter was to bave © her Share, | d the middle 


her Portion - wn payadle;. * therefore, Vc. 


FE 47 e . 

But on 1 91 "hs Huſband. the. Adminiſtrator, 
Mr. Solicitor General Talbot e 
the youngeſt Daughter ſhe could . not de intitled to it, 


8 


twenty-one, and was dar ti . Whereas to intitle the 
Survivor to take, the other Daughter 9 have died 


under e one or e 


would not ſink into the Land, becauſe the Reaſon of 
that ConſtruQtion was for the Benefit of the Heir, in 


for the Son and Heir i it was . Ct dns 


payable at a future Time; and 


For the you young ogeſt Daighter Xs E, det by — 
the Davichters. 


ißt. That as to 


24), That this third Part of the zes * 


; * 


Daughter dying i in her, Father's Liſe-· time, ſhe died be- | 


cauſe the middle Daughter did attain ber Age of 


WI 
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Preference to the Adminiſtrator of the dead Daughter 
where ſuch Daughter died before twenty-one or Mar. 
riage, ſo that ſhe had no Occaſion for her Portion, no 
want of it to advance her in Marriage, nor "could ſhe 


diſpoſe of it by Deed, or by any Act in her Lifetime, 


until her Age of twenty-one; whereas that Rea - 
ſon could not hold in the preſent Cafe, the Daugh- 
ter having attained twenty-one," and being married: 
That the Meaning of this Proviſo was à prudent Cau- - 
tion to prevent a Sale of the Reverſion of the Land li- 

mited to the Father, in the Father's Life-time, which 
had been found by Experience to diſtreſs and ruin 
Family Eſtates; but it was hard, when the Term 


| was come into Poſſeſſion, that the Huſband who 'mat- 


ried this Daughter ſhould have no Portion with ber. 

And of this Opinion was the Lord Chancellor; who 
obſerved, that Equity had ftrained ſornetimes, to help 
a Daughter married in her Father's Life-time, to her 
Portion, but never to deprive a married Daughter 
thereof: His Lordſhip likewiſe ſaid, that this laſt 
Proviſo, If any of the Daughters attained. to twenty- 
* one Years or Marriage in the Life of the Father, 
* then ſuch Daughter ſhould have her Portion paid to 
<< her at the End of one Year after the Father's Death”, 
was without any negative Words that ſhe ſhould not 
be paid her Portion till then; but the Meaning of it 
was, that then in all Events, even though the Gr: ndfae 
ther of ſuch Daughter, who had Part of the Eſtate 


compriſed in this 500 Vears Term limited to him for 


his Life, had been living, the Reverſion ſhould notwith- i 


ſtanding have been ſold for the raiſing of this Portion. 


So it was decreed, that the Huſband of Aune the {e- 
cond Daughter ſhould have the third Part of the 30000 
with Intereſt from the End of the Year after the Fi 
ther's Death, raiſed by the Sale of a third Part of this 
n — 825 | erm, 


8 | 4 


Term, and if that not ſufficient, then in caſe the 8on 
who was Tenant in Tail ſhould happen to die without 
Iſue Male and under twenty-one, the Adminiſtrator of 
Anne ſhould have Liberty to a ply | to the Court to be 
paid what remained due out ir) the other Term, which 
was to ariſe by the Settlement on the Son's Death with- 
out Ive Mala O ii fk 357 9 fs dai ad blow 


# \ 4 +4 „ E „ 
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ET AF Is Lo of 2 8 or; 5 . 2 nt | \ 
Sir John Eyles and others, the Truſtees cas. 166. 


for the. South-Sea Company. verſus — 
ard. ga o 11d oh 7. Sigh 1 ts 7 A 


” * 
Or Ah A# T\\ 1 Fa I | 
ids # 1 33 # $ - 7 oy . 


T HE Plaintiffs had recovered a Decree for a reat Suffcient if | 
Sum of Money, with Intereft to be computed by 3 

the Maſter; the Maſter made his Report, which was filed before , | 
not filed within four Days after the making and ſign- dead bad 

ing, but was filed before any Proceedings had thereon; teren. 
and on filing the Report, it was moved and order- m_ "> 
el, that the Report ſhould be confirmed ni; when Days afeer it 

it was to be made abſolute, it was ſhewn 2 Cauſe, _ 

that by a ſtanding Order of this Court made by the 
Lords Commiſſioners in the 4 V. & M. it was directed, 
that all Reports ſhould be filed within four Days after 
the making, otherwiſe no Decree, Order or Proceedings, l 
to be had „ 29rL oh en ee 


— . 2 7 2 
ARE” a) 2 — 2 
— & * a.” - * 
” a 
NONE. 
4 8 IC 
x . Oy = 
N * „„ OR. * 


LY 
by 4 3 * ＋ * 
1 


1 


boy! Fac) a x | ; | 7k L ; | | 13 * * 
Mr. Solicitor General and Mr. Lutwyche : It is ſufficient 
f the Report be filed before any Proceedings or Or- 


(er made thereupon, and the Parties are under no 
Manner of Inconvenience, though the Report be not 


fled within four Days after the making; and agreeable 


bereto is the conſtant Practice. 


Lord Chancellor aſked Mr. Price the Regiſter how the 
tadice was ? ho ſaid, that it was ſufficiett if the 
Vor. th „ not e 


Nr Dr rr 2 rr 2 * — 


1 
0 
| 
y 

4 


2 frets Olk George Strode deviſed divarſs. Mana and Lank 
one Moieey fal other Truſts ſince determined) for his two-Graw | 


tition, but 


n 


Report were filed before any Proceedings had there. 
upon, tho this were; not done within four Days aſter 
the making; which Ins: Lordſhip agreed to, adding 
that this was the Spirit af the Order, though the Let. 
ter {eemed otherwale ; and the conftant Prathice being 
would be liable to be ſet aſide, if the Order ſhould be li. 
terally obſerved ; and no Motion was ever known to hare 


Wuerefore the "Govt took it 80 be welll\enough; 
though in this Caſe the Motion to confirm dhe Report 
ni cauſa was made the ſame Day that the Report was 


2 
+ «4 * 


* F "© 1 ; F . 89 2. > 1 
* F : ee 7 , 
cate 167. Lord Brook verſus Lord and 1 
FAP- | _ SO & : „ ä 


to Truſtees and their Heirs, in Truſt (after {eve 


to 4, an 1n- daughters, the Counteſs of Hertford married u be Ran 
r Roa | Hertford, and | Frances Lady Brook Wife of the late 
3 Lord Brook, for their Lives, Share and Share alike, 
of Age) in Remainder to the Heirs of their reſpective Bodies, and 
Tail; 4.the to the Heirs of their Bodies reſpectively, with diverſe 
a Bill for 1 Remainders OVer. T he Teſtator died long ſince » Lord 
rartition. and Lady Brook died, leaving the Plaintiff. the Lord 
cree a Par- Brook. an Infant, the only Iſſue of their Bodies. 


the Truſtees not to convey till the Infant is of Age, that be may join in confirming th 


The Plaintiff brought this Bill for a Partition, and 

that the Truſtees ſhould convey the legal Eſtate of tbe 

ſeparate Moiety to be allotted to the Plaintiff the Lord 

| Brook, on this Partition to him and the Heirs | 25 
4 
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Body, in Re ud, tho' there might be a Wr whe- 
ther the ray Hertford had more than an Eftate for 


Life (the Words of Inheritance being ſubſequent to 
the Limitation to the Heirs. of the reſpective Bodies 


of the Daughters) is to the bee he, Lord 
Brook, whq Was. Son a the Lady 
tall; which was 3 


Brook, it müſt be ag he was 10 2 7 an Eſtate- 


Lord Chancellor Dectee 4 1 and for that 
Purpoſe let a Commiſſion iſſue to allot one Moiety in 
Sereralty..to the Plaintiff the Lord Brook, and the 
other Moiety in Severalty to Lady Hertford, to hold to 

| them according to their reſpective Eſtates whigh th 
are intitled to under the W inn, 7 and let the Paine 
and the Defendant the Lady Hert ertford be reſpectively 
quieted in the poſſeſion of Np 'Bremiſſes ſeterally to 
0 allotted as aſpreſaſd; ; but foraſmuch as the Infant 
Plaintiff cannot join in a Conve eyance of the Motery 
to the Lady Hereford,” fo that there cannot be m ty; 

| tual Conveyances, let the Conveyances'to be made dy 


Infant P laintiff + mes to twenty-one Or farther Order | 5 5 
of the Court, at which Time * Sons en h 
may in in ma e N 8 


& 1 


' Then it was chijefied that che wit of fit A Pk 
rode, under whom the Infant Plaintiff tte Lord Ow | 
chimed, was not ona.” . 


FTT 


n 


Cur” This will 5 be * for an gat when 
one of full * 


DE 


the Truſtees of the legal Btats'ibereſpited; until the bg _ 


kantig, is as mp NY . * line "AG py 
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(Heard frft Default 5 July 1728, and " 1 
Fee. 8 _ . the — of May: 1719) 
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ney ar ö | H I 8 was 2 Bill bnd to eſtabliſh 2 %% 
3 in Favour of the Inhabitants of the Pariſh « 
—— een in Nottinghamſbire; the Modus was, in 


e Conſideration that after the Graſs was cut, the Pariſion · 


Hay, there- er at his own' Coſts and Charges did make the Tithe 
fore the ka-. Graſs into Hay, by ſtrewing the Graſs upon the Ground, 


Inbabieants (which i is called tedding of it) and afterwards gathering 
Patin we it into Week and Wind-rows, therefore the Perſons 
222 that inhabited within this Pariſn (which Pariſh ap 
die f Herbage Peared to be the greateſt Part thereof Meadow Land) 


of dy and Were to pay no Tithes for the os of "5 and une 


Cattle; and profitable Cattle. 
tho proved 


that the Farihioners Time out of Mind had 1010 no Tithe of 5 Retag yo the 8 th | 
held it to be a material Objection to the Modus, that Foreigners living gut af the Þ 6 
made the Tithe Graſs into Hay, and yet py Tithe Herbage, | tho 


of 
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But dh 4 it was a in the Cauſe chat the Pa- 
riſhioners had not Time out of Mind paid Tithes for 
the Herbage of dry and unprofitable Cattle, yet there 
was no Evidence that this Excuſe for not paying of 
Tithes of Herbage, | was in Conſideration of the Pa- 
riſhioners making Tithe Graſs into Hay. On the o- 
ther Hand it was proved, that Foreigners, thoſe who 
red out of the Town, made the Tithe Graſs into 
Hay, as well as the Inhabitants, and yet paid Tithe 
Herbage. Alſo it was proved by the Plaintiffs, that 
the Graſs was tedded and ſpread, and not divided 
into Heaps or Cocks, until the Game was made 
into Hay; that in this Pariſh there was a Vicar 
endowed with the ſmall Tithes, the Rectory an Im- 
PR and that the Vicar had 401. per _— 
out of it. 


2 2 —_ an 44 — ä — f ry 
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Lord Chancellor : 1 4 This may be 2 al Cuſtom or The Court 
adus, to excuſe the Occupier of the ſame Land 1 w'be | 
wherein the Pariſhioner made Graſs into Hay from du, that the 
paying Tithes for the After-Herbage, but it can be making po. 
no good Modus to excuſe the Herbage Tithe of other how hy 

Land, for at that Rate a Man might mow and make = 3 
into Hay only a ſmall Parcel of Ground containing a- chat Ground 
bout a Quantee or Halt an Acre of Land, and by this Tae ler 
Means be excuſed from the Tithe 1 of 1 00 Head Herbage, 
of Cattle. Ws N 5 1 a fall 


Mexow Ground, by making the Graſs thereof into Hay, ſhould * of 
tte Ground of that bah f 1 Tithe Herbage. 


24 h, It ſeems to me a. material Objeftian 3 
the Cuſtom, that Foreigners living out of the Pariſh, 
though they have no Privilege of being Tithe-free as 
0 their Herbage, yet have made the Tithe Grais into 
Hay, which looks as if it was the Ulage of that Pa- 

Vol. II. . riſh 
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iſh for the Pariſhioners to make their Graſs, into 


— 


Ha 
of Courſe. 7 


3dh, It fin 3 what ſome of the Witneſſ 


have proved, that in this Pariſh the Pariſhioners when 


Parts, until ſuch Time as they had made i it into Hay; 


A Modus in 
Relation to 


the Tithe 
due to the 


Bar to the 


Payment of 


they cut down the Graſs, did not divide it into tex 
for of Conſequence the Parſon could not have any 


hitſelf. 


Opportunity of . his Tithe * into * 


mug 4thly, It being EEC chat hes Confdens. 
tion of making the Take Graſs into Hay for. the Be- 


nefit of the Rector, ebuld be no Conſideration 3 to 
the Vicar who was inthled fo the 1 + Wha of 


Herbage z 


Lord Chancellor : That (a) i Is nothing, for arp 


and of common Right the Parſon was intitled to all the 
Tithes, as well ſmall as great, and the Mods (ſuppo- 


Mind, and conſequently muſt have begun while the 


a ſmall Tithe Parſon was ſeiſed of the ſmall, as well as of the great 


due to the 


Vicar, be- 
Sun the 
Tithes did at 
firſt belong 


Which Time 


he might a- 


gree to this 
Modus, 


Tithes; and when afterwards the Vicarage was derived 
out of the Parſonage, and the Parſon by Conſent ol 
the Patron and Ordinary endowed the Vicar Ke thels 
mall Tithes, this ſhall not prejudice the Pariſhioners 


or deprive them of the Benefit of enjoying their Modis * 


which they before were intitled to. 


Ftbyy, It was ob hed that the hs oat & jo 
i to make the Tube Grafs i into e 15 


24 af „ a e 

* - : * 
$ 
_ * 1 * < 
„ . 5 £ 
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(a) See for this in Yelv. 86. Cro: Tac: 116, Gro verſus Aufin; bat 


ſiee alſo 3 Bulſt. 220. Wintall verſus Child, and 2 Keb. 212+ Bron vet 


ſus Haywood, contra. 


fing it to be a good one) muſt have been Time out of | 


— 
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But Lord charelo Gecles thi 145 60 he ther- n 
wiſe, and interrupted the Counſel When they g 


gan to cut the f 
U ſpeak to this, ſaying wat. all the Parifhiöpers were Graſs and to 


bound to do Was, t6 clit dow the Grafs and divide Ham er 


it into ten Parts, After Which the (a) Parfon was to mh . 
make it into Hay. And that this had been ſo freſol- make it into 


ved in a Devonſhire Caſe, (the Caſe of one Reynolds) ; Hay. 


derer, in Regard Foreightrs Having Mead Ling 


1 this Pariſh made their Tithe Graſs into Hay as 
vel as the Patiſhioners, and yet paid Tithe of the 
Herbage 3 and by Htaſbi of ha othet Objections above- 
trnered, i wouk! be tob hitch. ih 4. Colt bf "Pei 
ty t eſtabliſh this Modus, eſpecially where it was in- 


ſited upon (as in this Caſe) that the Pariſhioner's 
making Tithe Graſs into Hay did not only excuſe the 


Herbage of that Ground from Tithe Herbage, but alſo 
all the Title Herbag 


that the PariſHioner was to ha 
for any Land he epaſtured within the Pariſh; 'tH : 2 
itt be & Pet Parcel of Paſture Land, _ tho the F 
ſame might be fed all the Tear: | E 


— — 


* 


Diſmiſs FP Bill with Colts, * wvithees erg 


8 to any Litigation, that may be made ac the 
ſume at Law. We, 59 


1 1 1 


Bern verſus E dgeworeh. | 


Caſe 169. 
At the Rolli. 


Yrs 1b Onh had a Sifict che Platheif With = Abridgment 


of the Paintif Barry, and intending to marry the s 1 


Defendant Edeworth, the — Day was ; 
and the he. Oloaths | tit 3 e 51 


Mes, theſe Words carrying not only the L. Lands but alſo the Teſtators Intereſt in the Land. 


(a) See 1 Rel. Abr 644. actor '. But ſee atfo 1 Rol. Rep. 172. ron 
ig, and note, the Tithes are called the Tithe of Hay and not of Graſs, 


6— 


. 
n 


3 
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in theThing yiſe be of all her Land and Eſtate in Upper 


Judith Only falling ſick made her Will, by which {he 
deviſed all her Land and Eſtate in Upper Catesby js 
Northamptonſhire, with all their Appurtenances, to yy. | 
liam Edgworth of St. Margaret's Elquire, without fo. 
ing for what Eſtate. ' After the Teſtatrix's Death, the | 
Plaintiff being Heir at Law brought her Bill for the 

Writings. N $5 | „ 


The Defendant the Deviſee confeſſed he had the 
Writings, but inſiſted that he had the Inheritance and 
Fee-{imple of the Premiſſes, and conſequently was in. 
titled to the Writings. Whereupon the ſole Queſtion 
was, whether the Defendant Edgeworth had an Eſtate 
for Life only, or an Eſtate in Fee, by Virtue of this 
Will ? 1 Wn 


It was objected, that only an Eſtate for Life paſſed | 
in theſe Lands; for where a Man deviſes his Land 
and Eſtate in ſuch a Place, it deſcribes only the Thing, 
and not the Intereſt in it, and the Words is Upper 
Catechy do nothing but point out the Locality d 
the Thing, and Lands and Eſtate in this Caſe are 
| ſynonymous. e 
A aſter of the Rolls: The Caſe of The Counteſs of 
(a) Salk. (a) Bridgwater verſus The Duke of Bolton, ſeems to 


have ſettled the Law in this Point, it being a le. 


ſolution given on great Conſideration, in which | 

the Lord Cowper, when of Counſel, diſcouraged ® 
| Writ of Error in Parliament; and the Lord Chief 
Juſtice Hok, who pronounced the Judgment of the 
Court, laid it down as a Rule, that a Deviſe of all 
one's real Eftate, comprehends not only the Thing but 
e alſo the Intereſt in it; the Word | Eſtate naturally 


na- 


© turallyfigni- ſignifies the Intereſt rather than the Subje and it 


hs primary Signification refers thereto; and tho the De- 


Catesby, thus | 
15 


Thing itſelf, 2 


n 4 Se Mts; 
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; not reſtrictive with Reſpect to the Eſtate intended 
to paſs by the Will, but only as to the Land, as if the 
Teſtatrix had Land in another Pariſh, (ſuppoſe for In- 
ſtance in Lower Catesby) thoſe Lands in Lower Ca- 
teh could not have paſſed by the Will; and as the 
Word bet (a) has Been agreed und ſettled to convey («) 2 Vern. 
\FeinaWil, it dd be dapg#tous th fine upon ., fe 
for then none could give any Opinion thereupon 3 and Chan. 264- 
theſe Words, or the like, are frequently made Uſe of 
in Wills: Beſides, the Word'TEftate] if it did not paſs 
a Fee in the preſent Caſe, would be quite void; fince 
the Deviſe of the Lands did before of itſelf paſs an 
- Eftate for Life, and no Word in a Will ſhall be re- 
| {ted that can have any Conftruftion, , _ 


Diſmiſs the Bill. 
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Caſe 10. Cleaver verius purling. 
At the Rolls. © : | 1.9 rn 
A Freeman A Nthony Cleaver, a Freeman of London, had a Sn 
' having but and three Daughters, and advanced all his Chi | 
one Chil, Jren in Marriage in his Life-time; his Son did le- WW 
that Child ving Sons, all his Daughters died alſo in his Lien, 

only, the except his eldeſt Daughter Hannah, whom the Faber 

Child ſhall advanced in Marriage above forty Years before lis 8 | 
Share with- Death, but the Certainty of the Portion did not appear | ; 
out brings under the Father's Hand, who by his Wall, taking | 
before recei- Notice that he had advanced his only Daughter 
Holchpet: Marriage, gave to her 3 5 L. provided that if the 


| y 
Fortheonly her Huſband ſhould refuſe to give a Releaſe to bis Exe y 
— de cutors after his [the Teſtator s] Death, or ſhould t 
Child's hare any ways trouble or diſturb them, upon any c 


bot is o or Pretence by Virtue of the Cuſtom of Londen, that 
make an E- the Legacy of 351. given to his Daughter, ſhould g0 

quality a- Sacy : : 4 
mong the Over to the Children of his youngeſt deceaſed Daug 

Children. ter; and gave the Bulk of his perſonal Eſtate (being 

' Leaſehold) to his two Grandſons the Sons of Is de 

ceaſed Son, and died leaving a Wife and one only 

ſurviving Daughter. < WEIS © op 
5 


2 


_ De Term. 1 Trin 125. 


In this Caſe, aſter ſolemn Dee, it yas * ad =y 
1f, That if the Daughter had been advanced only in 


Part, the ſhould (4) ſtill bave come in for her full Or- {o) Salk 
phanage, for that the Child's bringing her partial Ad- Wan k 
rancement into Hotchpot, is only in order to make 629, 55% 


p 1 2 Children, and not for the Be- 


_— - $4499 


, ann aan Mart 


4 


dh, That if a b reeman 1 * Children,” or 15 — 
one Child, does (6) fully 8 all his Children, or 1 or 
his ſingle Child, this ſatisfies the Cuſtom, and is the Child, "nd 
| fame as if the Teſtator had no Child; or if the Huſ- 


ke Wife as to her eme Part, i is * lame 5 Chili oel 
a5 if there was po Wi ife. 


| | 9 Children, 
t is the {; 
xi there was no Child, bien d Fade} 
if a Freeman comply with his Wife es 


vif no Wife (3) Se the Caſe of Blind verſus, 


for her c Part, it is the fame 
Barter WAG 034, Oe. Hs 


| 2d h, That if the Paas ſhall 1550 ae his x If a Free. 
Child in Marriags, and the Certai _ of that "Advance 


{4 2257 


dvance- 


| pear 
* lo to be taken 
he F reeman' $ as a full Ad- 
n ll rg pr ove an 8 2.5 at that great rc 
wad of Time; but it being abjefted, that the Far Freeman's 
ers own Declaration in his WI was of yery little one np 


alone in his 


d exery Freeman, by mak ing lch ig aratign 10 E ved n 
his $ Child, is not 


bcieat Evidence Salk aVer Pons of itſelf ſuf- 
whe, 1 Vel. 624, 5 <> Yer 216, 2 Vern. . 630. | (0) See Blade verſus 
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Arail, ſince at that Rate it Foul be in 12 (4) Power Wil that he 


- 
TP. K RT IO . SI OLE —a LT i ISL 5 x — _ 
e „ - — on hee — ed he a n —ͤ —— 
1 4 0 — 2 - 4 0 * 2 r 8 — r 5 ̃ F—ꝙ— ͤV——— nn a= — 
v — —— 2 - — 2 — = - * — — 1 * > = — PRC — 


8 
R 


1 
. 


1 


IS we g ' wh 9 Et SO 4x ont IL? 
2 ſhes. 8 N 2 9 (Fo 2 2 by (OT RE 
rt CLE A oi Sper Ron ITS, Rr + 
\ 1 Y — n * * 4 
rm ae =_ \ . 
mY CT C _ 


X * n r- 
4 2 * r 7 wie, ol 
TER 5. 3 n 


n 
"> == 


wie Fra ie 
—— — 


—— 
3 E> , * 
S 2 29 — 23 
—— — — ett . 2 — 


— 


— LD 5 — Fo. — 4 —— 

* _- is 8 r — Py Of RE Ig es eee 8 I ” \ 
— — 1 wel n . = 1 o Le = a =_ 5 = 
r ms. > = a Aon fo nes on” — ̃ᷣ— 


3 


—_ q N 8 W 
n 2 __ 
NG = 


OG PS 


b — — 4 — 
1 TI ** * * — — oy" wa — 
% - Fea CS 
5 1 I l ap Reb z. mad 2 Co 
n nm SW) = > — N 
8 8 = = Wy Ap: - A 
+ l — 3 1 —— 
HEY CEO — 7 r 


SEE —— * — — — 
a rg a G r — = a7 TY hah 2 ot 
2 Ma 8 80 pau 4 3 * 2 1 nd * Bog" 7 8 we, Ip ** 
ar „ o hg ot 25 S N IN nd e 
2 8 : 9 2 2 5 $4 os g es a 8 5 
. ˙— Ä rad ares. £2. IH art- F 1 
1 n = 1 1 2 8 1 


Fc 
x4 8 2 bs PTE 


— LATE 


Py. l 
WEN FOr 1 * 2 2 
” vs 22 * Ws 
ES 5 


928 De Term. F. Trin. 1729. 


his Child of the Orphanage Part: Thereupon a Proof 
was read, that the Daughter's Huſband had himſclr 
confeſſed he had received above 1000 J. Portion with 
his Wife from the Freeman at his Marriage, | which wa 
R on gind 2 Dil hd Ort. 76 1 


* 
— —— 4 » 7 


* 4thly, It was urged that ſtill the 35 L. Legat 7 oupht | 
to be paid to the Daughter, and it would * to 
conſtrue the inſiſting in a Court of Juſtice upon 1 
Matter as one's Right, to be a Forfeiture, eſpecily 


when it was the Right of a Feme Covert. 
ON To which it was anſwered, that the Father having 
Will gives given this Legacy of 35 J. to his Daughter, upon the 
35, $04 expreſs Condition that ſhe or her Huſband ſhould make 
provided that no Claim, nor give any Diſturbance to the Executor, 
andy ja upon Pretence of the Cuſtom of London, and the Hu- 
leaſe, or put band and his Wife having inſiſted upon the Cuſtom, 
N the ſame was a Forfeiture of the Legacy; and bo. 
Trouble, | ever it might have been conſtrued to be intended only WW 
gaey of 35 J. in terrorem, yet being deviſed over, and by that Means 
togoovert® a Right to this Legacy being veſted in a third Perlon = 


Children; a Court of Equity could not diveſt it. 
the Daugh- 5 | F | | | ; | 
ter claims her Orphanage Part, and her Huſband joined in the Claim, and does not claim the 35. 
Legacy. Decreed the Daughter and her Huſband's claiming the Orphanage Part was a Fork 
ture, and the 35 J. being veſted in the Deviſee over, Equity will not diveſt it. | 


And the Maſter of the Rolls compared it to the Cal 
of a, Deviſe of a Legacy to a Child, upon Conditon 
that ſhe married with the Conſent of the Executor, 
bur if ſhe ſhould not marry with ſuch Conlent, 
then the Legacy to go over; though this (he laid) 
was againſt the Rule of the Civil Law, according 

to which maritagium debet eſſe liberum, yet it 5? 
good Condition by our Law, and when the Ll, 
once veſted in the Deviſee over, Equity cannot fetch i 
back again. Alſo there was no Colour to help the 
15 1 


8 


— pong ona vys 
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Defendant the Daughter to her 35 l. Legacy, ſince ſhe 
had made no Claim to it by her. Anſwer ; and as to 
is being the Right of a Feme Covert, all perſonal 
Things were under the Power of- the | Huſband, who; 
could either releaſe or forfeit them; | wherefore the 
Court decreed that the Daughter was barred of her, 
cuſtomary Part, as being fully advanced, and likewiſe 
that ſhe and her Huſband had forfeited the 35 l. Legas 
cy by her claiming her. Orphanage, Part and by Reaſon 
of the Deviſe O Ver. - 3:4 ib igt 1 


F. F 
Y '; * 


| A. the Rolls, 


Cray verſus Willis. Gm: 


| A Bequeathed the Surplus of his perſonal Eftate to 4. _ 
B. and C. making them Executors, and died; donn B. and 


upon the Death of B. the Queſtion Was, Whether C. appoint- 


ing them re- 


this being a Matter Legatory, and ſueable in the Spi- ſiduary Le- 


ritual Court (where Survivorſhip would not be allowed) gers. 


the Survivor ſhould be liable to account with the Re- whole ſhall 


taken to conſider of the Caſe, his Honour now gave 
bs Opinion. . (of, Lag 

Maſter of the Rolls : A Right of Survivorſhip is as 
zool 25 a Right by Deſcent; neither is there any Thing 
unreaſonable or unequal in the Law of Jointenancy, 
ach having an equal Chance to ſurvive; and the Du- 
ation of all Lives being uncertain, if either Party has 


( 5 A * 
* 


0 ill Opinion of his own Life, he may ſever the Join- 
nancy by a Deed oranting over a Moiety in Tr uſt 
fr himſelf; ſo that Survivorſhip can be no Hardſhip, 
"here either Side may at Pleaſure prevent it. It is 
Pain that at Law in Caſe of a Grant of a Term for. 
Tears to two, the Thing granted muſt ſurvive, if the 
vntenancy be not {evered. | | E 
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Lords were inclinable to give a Moiety to the Ifſye of 
the Daughter who died firſt; but the Judges inform. 
ing their Lordſhips, that the Law was ſettled in this 


The hardeſt Caſe of a Jointenancy, and which bn 
thought ſo to be in the Houſe of Lords, was that of 


Wilkinſon verſus Spearman cited in Cook verſus Cook, 2 2h 


545. where one deviſed Lands to his two Daughters and 


the Heirs of their Bodies, one of them died leaving Iſle, 
and the Survivor claimed the Whole, they having been 
Jointenants for Life, with ſeveral Inheritances; the 


Point, They would not alter it. A Right of Sumiror- 


pancy; and yet this latter, as unreaſonable as it va, 


ſhip is much more reaſonable than a Right by Occu- 


prevailed until the Statute of Frauds took it away, 
But put the Caſe of a Truſt inſtead of a legal Blat 


or ſuppoſe Lands are granted for Years to A. in Truſt 


for B. and C. B. dies, and his Executors get a Moicty 
of the Term aſſigned to them by the Truſtee, yet a 
Court of Equity would help the ſurviving Jom- 


| tenant to that Moiety againft the Executors of him 


who died firſt. 2 Vern. 556. Afton verſus Swalmas 


| Now this is pretty near the preſent Caſe, which is that 


of a Truſt, ſince every Executor after Debts paid, is a 
Truſtee for the Legaci es. 


hut it is objected, that in Cafe of a Legaey girento 


two, it ſhall not ſurvive, becauſe a Legacy is Tecorer- 
able in the Spiritual Court, where the Rule of the Civil 
Law takes Place, which Rule is againſt Survitorlip. 


| Reſp. 1 do not fee that a Court of Equity ſoul 


even in Caſe of a Legacy, judge according to the Civil 


Law, but ought rather to purſue the Common Lu, 


which is the general Law of the Land; for all Leg 


tees are Volunteers, and ought to ſtand or fall by * 


UY 


py — — A ry 


S S 5 — 5-08 a. 
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duke of the Coen * And PR this Court 9 


in other Caſes determine the Right of Legacies accord- 
ing to the Rules of e and not of the Ci- 
il Law, is plain from a common Caſe; as ſuppoſe I 
deviſe to my Daughter 1000 L on Condition that ſhe 


marry with her Mother's Conſent, with à Deviſe over 


Daughter does marry without her Mother's Conſent, 


z Court of Equity determines the Deviſe over and 
the Condition to be good, though the Civil Law lays 


termine according to the Rules of the Common Law in 


: the Caſe of one Legacy, why not in others? Beſides, 
in Caſe of a Legacy or Term for Years given to two, 
if the Executors aſſent to the and one of the 


Legacy is become « legal Property, and conſequently 


| Law, 


83 
1 


xe all paid (as they are in this Caſe) the Executors- 


Right in a cling Becton” 


| deviſe a Term to my Executor for Life only, with 


Ar. 


in Caſe ſhe does not marry wirh ſuch Conſent; if the 


CY, 
Lepatees dies, the Legacy then will be admitted to 
ſurvive, becaufe by the ae of the Executors the 


determinable W to che N of the Rene 7 


Now it is not very reaſonable that Pas the Debts 


delaying to give their Conſent to do What in Equity 
they ought, nay what they are compellable to do, viz. 
to conſent to a Legacy, ſhould defer he" ve "= Wa og N 


But if this were 1 here is an | implied Ae If 1 
riſe a Term for Years to my Executor, who enters 


generally, he may primd facie take as Legatee, this be- 
15 more for his Advantage; tho it is otherwiſe where 


Remainder to F. S. Becauſe if the Term were veſted in 
the Remainder-man, it could not be (diveſte'out of 


again, and ſo ai make a Deuaſlaus, 1 Noll. 


they are both (4) void, for by that Law maritagium TD 
debet eſſe liberum. And if a Comes Wow ity is to de- Cal. 
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Abr. 619. Cro. Eliz 347. Pannel verſus Fenn; and tho 
the preſent Caſe is of a Deviſe of a Surplus, and it muſt 
be admitted, that until Debts, Wc. are paid it cannot 
be known what that Surplus is, yet here where all the 


Debts and Legacies are paid, it may well be'known 


what it is, and ſo there may be an Aſſent to this Le. 
gacy. Farther, if theſe two joint reſiduary Legatee 


ſhould be taken as Tenants in common, then if one o 
them had died in the Life of the Teſtator, one Moie. 


ty of the perſonal Eſtate: would have gone to the next 
of Kin to the Teſtator according to the' Statute of 

Diſtribution, which would hardly be admitte. 
As to Authorities, tho there may be ſome ſcattered 
ones againſt Survivorſhip, in Caſe of a Legacy's being 


bequeathed to two, yet the laſt and moſt conſiderable 


Authority is in 1 Vern. 48 2. Lady Shore verſus Billng- 


ky, (the ſame Caſe reported in Jones [Thomas | 162.) 


where it was adjudged before the Delegates, decreed by 


Lord Keeper North, which decree was alfo affirmed by | 


Lord Fefferies, that where a Surplus of a perſonal E- 


ſtate was deviſed to 4. and B. this was à joint Deviſe, - 
and ſhould ſurvive ; and that it was the ſame as if 4. 


and B. had been made joint Executors, and 4 had poſ- 
ſeſſed a Moiety of the Goods and died, in which'Calethe 
Survivor ſhould have all; and there it is ſaid, that the 


Caſe of Cox verſus Quantoct, which in 1 Chan. Caſes 238. 
was at firſt decreed to the Diſſatisfaction of the Bar, 


was reverſed upon a Rehearing ; and agreeably thereto, 
(viz;) that there ſhould be a Survivorſhip, was decreed 


in 2 Chan. Caſes 64. where a Deviſe of a Surplus was 0 


Executors; and the Lord Chancellor ſaid it would ſur- 


vive upon the Death of either; his Lordſhip in that 


Caſe making Uſe of this Expreſſion, The Jug" 


will have it ſo. See alſo Jones [Thomas] 130. Baal 
verſus Sukely, where a Deviſe was of the Surplus to 


two, upon which the Executor conſented, and 1 
1 | | led, 
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lied, this Conſent of the Executor turned the Right 

of the Legatee into a legal Property, which therefore 

ſhould ſurvive, accordingly I think the Survivor muſt 8 
in the preſent Caſe take the Whole. 1 


By which this Point ſeems now fully bertled in Fa- 
your of Suryirorſhip. , 


 Poulſon verſus Wellingron.. "/? Cale 194. 
| Tord Chan- 


HE Plaintiff, as - Adniiniftratch of his late Wife % King. 


Mary who was the Widow of one Wellington, a * Widow 


Freeman of London, brought this Bill for the Recovery man of Lon- 

of four Ninths of Wellingion the Freeman 8 perſonal Children, 
Eſtate, alkand died in- 
teſtate, was 

intitled to four Ninths of his perſonal 88 and having by Deed alſigned over her four 
Ninths for her ſeparate Uſe in Caſe of Marriage, and to ſuch Perſons as ſhe ſhould appoint, and 
for Want of ſuch Appointment, then to her Children ; the Widow intending to marry 
a ſecond Husband, by another Deed to which N the intended Husband was Party, in Conſidera- 
ton of the intended Marriage, and of a Settlement made on her by him, recites that if ſhe did 
not diſpoſe of her four Ninths, the Husband would be intitled thereto, and then aſſigns it over 
to Truſtees in Fruſt for the intended Husband during their joint Lives, ſubject to her Control 
and Diſpoſal by Writing, and dies without diſpoſin 1 of it. Decreed the ſecond Husband is a 


172206 and the Recital that be would be intitled to it if the Wife ſhould not diſpoſe of 
it was a Gift. | 


The Caſe was; Wellington the Fradinik had a wife, 
the ſaid Mary, and three Children, and died inteſtate; 
May the Widow, after the Death of her firſt Huſ- 
band, and before her ſecond Marriage, by Indenture 
lated the zoth of November 17 1 9, aligned five Ninths 
of her late H usband's perſonal Eſtate in Truſt for her 
Children, and as to the four remaining Ninths, to 
which ſhe was intitled, (three Ninths as her cuſtomai 
Fart, being a Freeman's Widow, and a Third of a 


| Third being the dead Man's Part, which made another 
1 Ninth, and belonged to the Widow by the Statute of 
Fr Di ftribution of Inteſtate's Eſtates,) the Widow e ber 
- lad Deed of the zoth of November 1719, a 

1 theſe four Ninths to Truſtees, in Truſt for 121 epa- 
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rate Uſe for her Life, in Cale ſhe ſhould 
and afterwards in Trult for ſuch Purpoſes, and ſuch 
Perſons as {he ſhould by Deed to be atteſted by two 
Witneſſes appoint ; and for Want of ſuch Appoint. 
ment, to her Children by the firſt Marriage ; but the 
Husband which ſhe ſhould marry, on his ſurviving, her 
to have 2001. out of the four Ninths. Aﬀterwards 
ſhe having agreed to marry the Plaintiff, by Indentue 
dated the 11th 1720, to which the Plaintif 
was a Party, and atteſted by two Witneſſes purſuant 
to the Power, reciting that ſhe had before ſettled the 
Childrens five Ninths in Truſt for them, and that in 
Caſe ſhe ſhould make no Appointment of her own 
four Ninths, they would belong to ber then intended Hy. 
band the Plaintiff Poulſon, by this Deed aſſigned her (ad 
four Ninths in Truft for the Plaintiff Poulſon dur 
their joint Lives, but ſhe to have the Management 
Ordering thereof during the Coverture, or by any 
Writing duly atteſted to appoint it over; and the Plain- 
tiff Poulſon by this Indenture covenanted to ſettle a 
Leaſehold Eſtate upon the Wife for her Life, and il. 
terwards to the Iſſue of the Marriage. The Plaintiff 
Poulſon married the ſaid Mary, and ſhe afterwards dy- 
ing without Iſſue by him, and without making any 
Appointment, | 2 . 


The Queſtion was, to whom the Wife's four Nintis 
ſhould go, whether to the ſecond Husband, or only 
the 200 l. to go to him, and the Reſidue to her Chi 
dren, for want of an Appointment made by the Wie 
after the ſecond Marriage? nl 


Lord Chancellor for ſome Time much doubted there 
af, for that the Plaintiff the Husband had Notice d 
the Wife's fuft Deed ; but becauſe he was a Purchale 
of theſe four Ninths, and it being recited in tbe l 
Deed, that in caſe the Wife died without making in 


0 
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| Appointment, the Plaintiff the ſecond Husbund would be 
mitled thereto, Which (tho' bur a Recital) yet ſhewed 
the Intention and Agreement of the Parties, and a- 
mounted to an | informal] Appointment, and as no 
fit Form is requiſite to conſtitute ſuch Appoint- 
ment, and fince the latter Deed varied the Power re- 
ſerved to the Wife, the firſt Deed requiring that it 
ſhould be by Writing atteſted by two Witneſſes, and 
yet by the latter Deed, the Power of Appointment _ 
reſerved to the Wife being by any Writing duly at- 
teſted, (in which Caſe a Writing would have been 
duly atteſted, tho it had but one Witneſs! ; 


For theſe Reaſons his Lordſhip, yet with ſome Heſi- 
tation, decreed the four Ninths to the Plaintiff the ſe- 
| cond Husband, but at the ſame Time declared it to be 
dearly his Opinion, that if the Plaintiff the ſecond 
Husband had no Notice of the firſt Deed made by the 
Wie while ſhe was a Widow, this would have been a 
rod Deed, and fraudulent as againſt him. 


| This Decree was afterwards affirmed on an Appeal May 1730. 
to the Houſe of Lords, LES; es 


5 5 


F 


Powell verſus Price & al, & econtra, car 173 
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4 PON Sir Thomas Powell's Marriage with Elizabeth Ale, on 

Manſell, and in Conſideration of 1 and of Marriage to 
ooo J. Portion, by Articles dated the 2d jof March an ut 
1693. for making Proviſions for the Iſſue of that and Wife ſor 


their Lives, 

EY 1 Marriage, inder 

ji; Son of the Marriage, Remainder\to; the Heim Male of the Body of the Husbend by any 

wy Remainder to the Heirs of the Body of the Husband by the beſt Wife, Remainder to 
in Fee, with Proviſions for the Daughters of the firſt 


— 
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Marriage, Sir Thomas Powell covenanted with the Wife; 
1'ruftees to make, do or execute, one or more Con- 
veyance of the Premiſſes in Queſtion in Carmarthenſbir, 
and for the better directing the making of the aid 
Settlement, to the Uſe of himſelf for Life, without 
Waſte, Remainder to Truſtees and their Heirs during 
his Life to preſerve contingent Remainders, Remainder | 
as to Part, to Elizabeth the Wife for her Jointure, Re. 
mainder as to the whole, to the Uſe of the firſt, U | 
Son of the Marriage in Tail Male ſucceſſively, Re. 
mainder to the Heirs Male of his own Body, (i. e. by 
any Wife) Remainder to the Heirs of his Body by his (ad 
Wife Elizabeth, and for want of ſuch Iſſue, Remainder 


to the right Heirs of Sir Thomas Powell himfelf, In 


which Articles there was a Clauſe impowering Sir Thy 
mas Powell and his Lady to make Leaſes at the vl 
Rent; alſo a Clauſe, that if Sir Thomas Powell ſhould | 
die without Iſſue Male by Elizabeth, and there ſhould 
be Daughters, if but one Daughter, then ſuch Daugh- 
ter ſhould have the Sum of 3000 J if more Daughters 
than one, 4000 l. among them; and this was agreed 
to be ſecured on ſome Part of the Eſtate. 


Daughter by this Marriage, Elizabeth married to the 
Defendant Sir John Price, and no Sen. 


Sir Thomas Powell ſurviving his firſt Wife Elisa 
and intending to marry. a ſecond Wife, Judith ihe 
Daughter of Sir James Herbert, ſuffered a Common 

Recovery of the Premiſſes, and by Leaſe and Releale 
dated the 25 & 26 July 1698. ſettled his whole F. 
ſtate to the Uſe of himſelf for Life, Remainder as to 
Part, to the Uſe of his ſecond Wife for Life, Remavr 
der to the firſt, Wc. Son of the ſecond Marnage in 
Tail Male ſucceſſively, Remainder to Truſtees for. 500 


Years to raiſe 5000 J. for Daughters of the . 


a 
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(if no Son) Remainder to Sir Thomas Powell in Fee; 
;; to the other Part of the Premiſſes, to the Uſe of 
Truſtees for ninety- nine Years, in Truſt, after Sir Tho- 


Lady Price); and this was declared to be in Satisfac- 
tion of all Monies ſhe was intitled to by the firſt 
, Marriage Articles; and in the mean Time the to have 

100 l. per Annum for her Maintenance, Remainder to 
Sir Thomas Powell and his Heirs. Three of the Manſells 
(Relations of the firſt Wife) were Parties to this ſecond 
Marriage Settlement. Sir Thomas Powell had Iſſue three 
Daughters by his ſecond Wife, but no Son, and died in 
| Aupuſ 1720. | „ A She e \ 


The Queſtion was, (here being Notice of the firſt 
Marriage Articles, by which there was a Limitation, 
after that to the Heirs Male of Sir Thomas Powell 
by any Wife, To the Heirs of the Body of Sir Thomas 
h Elizabeth bis firſt Wife) whether this being in caſe 
of Articles, ſhould not be taken as if the Limitation had: 
been to the Daughters of Sir Thomas Powell by bis firſt 
Wife, for then they could not be barred by the Recovery. 


TIT ß ST» 7 


For Sir John Price and his Lady it was inſiſted, that 
her Mother and the Iſſue of the Marriage (and conſe- 
quently the Lady Price as being the only Child of the 
Marriage) were Purchaſers in Conſideration of the 


tovell by Elizabeth bis firſ® Wife, being by way of 
Articles, muſt be the ſame as if it had been to the 
Daughters; for it could not be intended in Favour 
ak the Sons of that Marriage, there being an ex- 
pres Limitation before to them; and tho if this 
d been in a Settlement, there being -a precedent 
Limitation for Life to Sir Thomas Powell, it would 
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mas Powell's Death, to raiſe 30001. for Elixabeth, Daugh- 
ter of Sir Thomas Powell by the firſt Marriage, (now 


Marriage and the Mother's Portion of 5000 l. Thar 
the Limitation to the Heirs of the Body of Sir Thomas 
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have bn an "Shad © in bim, and berrable "i the 
common Recovery, yet it was otherwile here it 
reſted upon Articles; for in that Caſe, an enpreſß B. 
ſtate for Life being limited to the Huſband, (as hexe) ſuch 
expreſs Eſtate pn, fr the raiſing or veſting, of 2any dif. 
| Fn Eſtate in him, by Virtue of any Linutation to 
_— the Heirs of his Body; and ſo it was determined in the 
(a) See ante Cafe of (a] Weſt and Erriſſey, which tho ws in the 
3. Exchequer contrary to what was now laboured-for, ye; 
that Judgment was reverſed in the. Houſe: 235 
 (4)See wol. kkewiſe in the Caſe of Tyevor () and Treuer, nei 
. firſt by Lord Chancellor Macelesfield, and. afterwards 
3 affirmed 1 m the Houſe: of Lords, (as. alſo 2 Hern. 526. 
Leonard verſus Earl of Suſſex, and White verſus . 
borough, 2 Vern: 702. It was admitted there was a prior | 
Limitation in the Articles to the Heirs Male of the | 
Body of Sir Thomas Powell by any Wife, but this being 
by way of Articles muſt have the 5 Conſtruction 
as if it had been to the Song of Sir Thomas by any 
Wife, and the ſubſequent Limitation was , #0, the Hint 
of. the Boch of Sir Thomas Powell by Elizabeth bis jrþ 
Wife, ſo that the Daughters by the firſt Wike were then 
in View, their farther Advancement, upon the C 
tingency of Failure of Iſſue Male, in Contemplation 
of the Parties, and the Benefit of ſuch Gen 
was to be an Addition to their Portion, an an 
well be intended to make it up equal to i 
Mother brought, which was 5000 l. and t 
there was a Portion of 3000 J. for one 
and 4000 J. for more . by the f ar 
riage, yet this was a Proviſion N was to come de 
them in all Events, but then the Daughters by the firk 
Marriage were to have the Benefit of this Coming) 

| beſides, to have the Land if t are no Sons, Wh! 
* would *.. tous: es the - Scaalloels 0 
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It was 8 3 chat if abi Traflecs 4 33 
Wife had no Notice of the Articles made on the firſt 
Marriage, 15 their being Purchaſers without No- 
tice, would have been q Pax 70 > the Winni 5 Chain 
by the Articles, 


On the other. hs it was 0 and reſohed, this 
though. here was Notice of the Marriage Articles, yet 
the 3000 . ſecured by the Settlement on the ſecond 
Marriage, Was an WW Satisfaction of all Demands 
by thele Articles; and though a Limitation by Ar- Diverſity 
tices to the Heirs; Male of the Maxriage, aſter an ex- Pente 
pieſs Eſtate for Life to the Father, ſhall be taken to 2 
mean a Remainder to the firſt, &t, Sonn it does not Articles to 


the Heirs of 
follow, that ſuch a Limitation to the Heirs. of the the Body of 


the Man and. 
Body, mult be equivalent to a Remainder limited to h. Heis 


Daughters; eſpecially: in this Cale, | where they were Female of 
poſtponed to the Limitation ta the Heirs Male of the de __ 
51 of Sir Tong: [Powell by Wy, Wife, and wherg and Sow | 
there: was an n Proviſion made for the „oured chan 
Dwghters by 1 4: firſt Wife, which was, all the ſaid Daughter, 
Daughters cM to depend upon; beſides, that Sons 
we of 4 different, Conſideration | in Equity from 
Daughters, they being to ſupport the Name of the 
Family, which en do not; alſo — the ge» 
neral Courſe of Marriage Settlements, Daughters an 
ponided for by Pech Portions, and not 7 Lad 
at the legal Eſtate being now in thoſe Who awed 
{er the ſecond; Marriage Settlement, and bad an 
Taal katy, k would be hard to take the Benefit 
the Law from them, by. raking into old ſtale Ar- 
ticles, and diſturbing Settlements made on valuable Con- 
ſleration, as that in the proſent Caſe wos, where the 
wy had | both the N and, Equity on their Side. 
4 to the Caſe ak Weſt, Tie ou ih. it was true, 


Was 
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vas adjudged in the Houſe of Lords contrary to the 
Decree made here in the Exchequer; yet if there ſhould 
be any Difference betwixt that and the preſent Caſe, 
there might be Reaſon to lay hold of it: Now there 
was this Diverſity ; in the Caſe of Weſt verſus Friſe 
no Portion was provided for the Daughters of the firſt 
Marriage; in the preſent Caſe Portions in all Events 
are ſecured to ſuch Daughters. In Weſt verſus Eriſſy, 
after the Limitation in the Articles to the Heirs Male 
of the Body of the Huſband and Wife, with Remain- 
der to the Heirs Male of the Body of the Huſband by 
any Wife, came the Remainder to the Heirs Femal: of 
the Body of the Husband by the firſt Wife, 8c. ſo that 
the Daughters were more immediately in the View and 
Contemplation of the Parties in that, than in the pre- 
ſene Cale eh 5. 


Beſides which, it was obſervable. (as Mr. Baron con- 
mins (aid) that in the Year 1693, when theſe Articles 
were made, it was uſual to conſtrue a Remainder to 
the Heirs Male of the Body to mean and intend the 
firſt, Nc. Son of the Marriage; and if ſo, it would 
be reaſonable to interpret Articles according to the 
Time in which they were executed; neither ought 

Length of Time to make any Alteration in Favour of 
the Daughter by the firſt Marriage, who had what was 
then thought and agreed upon to be a competent Pro- 
viſion for her; that it was a material Circumſtance in 
Favour of the ſecond Marriage Settlement, that three 
of the Manſells (Relations to the firſt Wife) were Par- 
ties thereto; from whence it ſeemed that by the ge- 
neral Opinion of the Relations of Sir Thomas Pawel! 
firſt Wife, this 3000 J. in all Events was thought a 
ſufficient Proviſion for Lady Price, the only Daughter 
by the firſt Marriage, which might reaſonably induce 
the Court to think ſo too. And by the ſame Reaſon ” 
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Lady Price would come in for the Eſtate, ſhe might 
have barred the ſecond Wife of Sir Thomas Powell of 
her Jointure, if ſhe had been living, and likewiſe her 
Daughters of their pecumary Portions, which would 
be very hard. * e e Er 


Wherefore it was decreed, that Lady Price was not 
intitled to the Premiſſes in Queſtion by Virtue of the 
Limitation in the firſt Marriage Articles, to the Heirs 
of the Body of Sir Thomas Powell by his firſt Wife. 


Whitchurch verſus Golding. ce 154 
| Lord Chan- 
| | | cellor King. 
U PON a Demurrer for not annexing an Affidavit, Abrag. 
that the Deed inquired after by the Bill was not Cate in 
in the Cuſtody of the Plaintiff, and upon Debate of 77 Ang 
be Matter, and looking into the Caſes in 1 Chan. Caſes purely for 
11. (Anonymws), and (a) -1 Vern, 180, it was ruled by u cf 
Lird Chancellor, that if a, Bill be brought only for Diſ- Deed, vr to 
covery and Delivering up of a Deed or Deeds, and which Deed deli 
prays no other Relief, there it is not neceſſary the era up no. 
Plintiff ſhould annex an Affidavit that he hath not the 5 
Deed or Deeds in his Cuſtody; for it cannot be intended av Dee 
a Man will bring a Bill only for diſcovering or deliver- is loſt; ſew 
ng up of that Deed which he himſelf is poſſeſſed of; 4 — 8 
but ik the Bill be for Relief generally upon any Deed or nerally, as te 
Bond, as to recover the Money upon the Bond, or the Money _— 
Profits of Land under the Deed, in this or the like = Bond. 
Cale, there muſt be an Affidavit annexed to the Bill, 1 Y Kang * 
that the Deed is not in the Plaintiff's Cuſtody, becauſe 1 Chan. Ca. Fi 
lach a Bill does by Conſequence ſeek to transfer the 1 4 
Juiſdiftion from the Common Law to the Court of nt. —_ 


bquity, + 
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And note, the very next Day, in the Caſe 


ders verſus Stephens, on Demurrer to a Bill for Want of 


an Affidavit annexed, that the Deed was not in the 


Plaintiffs Cuſtody, the; Lord Chancellor: gave the ſan 


Caſe 175. 
At the Rolls. 
A. is Princi- 
pal in a Re- 
cognizanze 
of 5000 /. 
and B. and 
C. are Sure- 
ties; A. does 
afterwards 


Rule, with the ſame Diverſity. 


Dynut verſus Int. 
A Was appointed Receiver of the Plaintiff Sir By. 
* well Tynt's Eſtate during his Infancy, and B. and 
C. were the Sureties of A. all joining in a Recognizance 
to the late Maſter of the Rolls (Sir John Trevor) to ac- | 
count yearly. e 7 


* 


jointure his Wife before Marriage in ſome Lands, without Notice either to the Wife or her 


Friends of this Recognizance, and deviſes his real and perſonal Eftate to B. one of his Surcties, 
and dies. Firſt the perſonal Eftate of A. the Principal ſhall be applied towards this Recogni- 
zance, then his Land deviſed, the Deviſee being a. Volunteer, next, the Paraphernakia of the 

Wife of A. the Principal, and Ja/tly the two Sureties ſhall contribute to make up the Deficiency, | 


There was 3000 J found in Arrear in A's Hands, 
who, after giving this Recognizance, ſettled a good Part 
of his Lands in Jointure upon his Wife before Mar- 
riage, neither the Wife nor her Friends having Notice 


of the Recognizance when the Settlement was made. | 
4A. the Husband, who was the Receiver, by his Will | 
deviſed all his real and perſonal Eſtate to B. one of hi | 
Sureties, making him his Executor, and died; the Plain- : 
tiff Sir Haſwell Tynz put the Recognizance in Suit, upon 
which the Widow of A. the Receiver, who ws the | 
ares prayed that the perſonal Eſtate of her Hul⸗ h 
and might be firſt liable, and her Bona Parapb-rnadlia - 
exempted; 2dly, the Land deviſed to B. the Surety; Bl . 
and in the next Place, the Jointreſs being a Purchalr f | 
without Notice, that the Land of the other Cogn¹jẽU © 
the Surety ſhould go towards Satisfaction of the Recode 


nizance. 
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Maſter of the Rolls: It is plain, that all the perſo- 
applied to ſatisfy this Recognizance, then the Land de- 
lunteer, and the Jointreſs a Purchaſer; but as to the 


to be laſt applied, and the Jointure mult be liable be- 


fore theſe, for all the Eſtate of the principal Cognizor 


ought to he firſt ſubjected; and tho the Jointreſs be a 
Purchaſer, yet as ſhe claims under the Grant of the 
principal Cognizor, ſhe can only ſtand in his Place, 
and be in no better Caſe than he himſelf was, and it 
reaſonably and probably might be an Inducement for 

the Sureties to be bound, that they ſaw. the Principal 


principal Cognizor cannot by his own Ad, as againſt 
the Surety, diſcharge any Part of his real Eftate, which 
being liable at Law, ought to be ſo in Conſtience. 


ment of it, then ſhe may extend it at Law, and the 
ſhe being a Purchaſer without Notice ; for tho' the Re- 
not bound to take Notice of it. 

Cur? : This is not the Caſe ; Th you nander have, 
nor are like to have, this Aſſignment of the Recog- 


to load a Surety. But even at Law, if the Jointreſs 


Audird querela, inſiſting that all the principal Cognizor's 
Land either in his own Hands, or in the Hands of any 


Alenees, 


* 


nal Eſtate of A. the principal Cognizor ought to be firſt. 
viled by 4: to B. the Surety, for ſuch Deviſee is a Vo- 


Lands of the other Cognizor the Surety, they ought 


ance, it being made to the late Maſter of the Rolls, 
and the Court will hardly direct an Aſſigninent of it 


ſhould get an Aſſignment of the Recognizance, and en- 
dearour to load the Sureties, then they may have an 


ſied and in Poſſeſſion of fo large 4 real Effate, and the 


My. Solicitor General : If the Jointreſs | pays off th * 
Cognizee of the Recognizance, and takes am Aſſign- 


Surety ſhall have no Remedy in Equity againſt her, 


copnizance be a Record, yet in Equity the Purchaſer is 


- C a I 
* ES 
OWE ths Lions," — W — 
— —— — ein — — 4 


W dr 1 


544 De Term. J. Trin. 1729. 


(H) SeeJudge jection againſt the next of Kin of the Lunatick, on 


Caſe, ante 


* 


Alienees, ought to be liable before any of the Suretie 
Lands be extended. And as to the Bona parapberndlia 
of the Widow, tho' there be Debts more than the per. 
ſonal Eſtate will extend to pay, yet as. theſe are lable 


only in Favour of Creditors, and not of the Heir, not 


of the Deviſee, who ſtands in the Place of the Heir, 


and is Heres faftus; if the Lands deviſed be ſufficien 


to pay the Recognizance, the Bona paraphernalia ſhall be 
enjoyed by the Widow; but if thoſe deviſed Lands 
ſhould prove inſufficient, the Bona parapberyalia mult 
be ſubject before the Sureties Lands ſhall be extended, 


Caler96 a Neals Caſe. 


Lird Chan 1 „ JOS 
n Siſters. of a Lunatick petitioned for the 
No Objec- 1 Cuſtody of her Perſon. The Petitioners were 


Committee not the Heir at Law, but a deceaſed Brother's Son | 


of the Lu. was; the Lunatick's Eſtate conſiſted of 700 I. in Mo- 
Perſon is the ney, and a Freehold Eſtate of 50 J. 


next of Kin 


tick, and put in a croſs Petition, recommending a third Perlon to 
will come in N | oh OS 


for a Share be Committee. | . 


by the Sta- 1 


tute of Diſtribution, it being for the Intereſt of the next of Kin to prolong the Lunatick's Lit, 


whereby his perſonal Eſtate will be increaſed; .- 
ObjeCted againſt the two Siſters, that there being 2 
perſonal Eſtate, they would be intitled to a diltnbu- 
tive Share thereof within the Statute, for which Rea- 
ſon being likely to gain by the Death of che Lunatick, 
they ought not to be the Committees; ſo that the fer- 
ſon whom the Niece recommended ought to hawe it 
rather than the Siſters. „ ENS 0 11 


4 


re is not the ſame Ob- 


tr. Solicitor General. The 


Dormer's Account of the perſonal Eſtate, as there 1s againlt che 
for the pr 


262, Heir (a) with Regard to the real Eſtate; | | 
— {ona 


* 
” 


per Annum for her 
to the Lun- Life only; and a Niece, a deceaſed Siſter's Daughter, | 


I OO er 
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* 
1. 


ſonal Eſtate may increaſe, and probably will by good 
Management during the Life of the Lunatick; thus 
the longer the Lunatick lives, it will be the better for 
the next of Kin, conſequently it is for their Intereſt 
to preſerve and prolong the Lunatick's Life, whereas 
the real Eſtate cannot be increaſed *. 


And it appearing that the Niece who had preferred 
the croſs Petition, did recommend a neceſſitous Man to 
be the Committee of the Perſon, one who was a Day- 
Labourer and a Mole-Catcher, and had but a very 
mean Cottage, with only one Fire-Place in the whole 
Houſe, (which was an Argument the Niece did not care 
| what became of her Lunatick Aunt) His Lordſhip 
granted the Commitment of the Perſon of the Luna- 
tick to her two Siſters, and both Parties agreed that 
the Commitment of the Eſtate ſhould go to one Bean 
a neighbouring Gentleman of a fair Character, who 
vas likely to manage it to the beſt Advantage, 


Ex parte Puleſtoen. ci 177 
n TS oe >; 

A Took out a Commiſſion of Bankruptcy againſt B. Ya : * 
and kept it for fix Months without doing any 2 Comm 


Thing upon it, and then executed it, and B. thereupon — Bank- 


| | | , and 
was found a Bankrupt. | for fix 


. 3 | bid Months 
ei, without doing any Thing upon it; the Court, for this Reaſon only, ſuperſeded the 
5 it was executed, and the Trader found a Bankrupt before any Application 

it. | | __ N CIP 


' 


On a Petition to ſuperſede this Commiſſion, it was 
lad pl 4. in Excuſe * his having kept the Commiſ- 
lon o long by him without executing it, that he was 
"ot certain at firſt his Proof was ſufficient to find B. 
| Bankrupt, but it appeared afterwards there were 

Wc. + good 


tice be fame Pidinction was taken by Lord Chancellor King, in a Fe- 
ner parte Ludlow, Mich. 1731. poſt (635). wy 


_— ——— 


546 De Term 5 Trin. = 
wm good Grounds for a Commiſſion, and that B. was 0 
cordingly found a Bankrupt. 


Lord carb: It was very il 08 in A. to keey 
the Commiſſion ſo long in his Pocket, and -unlefs, ot 
until he had ſufficient Proof of the Bankruptcy, be 
ought not to have taken out the Commiſſion, 11 
by having been kept ſo long in bis Pocket, may have 
been the Means of drawing in Multitudes of People tb 
give Credit to the Bankrupt, and of furniſhing him 
with Opportunities of defrauding many; wherefore, 

for aun Sake, let the Commiſſion be ſuperſede, 


And it being ſaid, that this would only y bring ak 
Experice upon the Bankrupt s Eſtate, 8 Charge of 
another Commiſſion, His Lordſhip replied; he would 
take Care that the former Commiſſion ſhould not be 
at the TRIS of the eee $ . "OR: 


Ex parts Markland.. 


2 Tur Alngnees APR A Commiſſion of Bankhuptey 

taken out againſt J. S. petitioned chat . N. the 
_ der a Com- Daughter and Adminiſtratrix "of F. D. Who was the 
| Bankruptcy ſurviving Aſſignee under the Commiſſion, {ſhould ac- 
dies very count before the Commiſſioners for the EffeQs of the 


much in- 


Sho by Bankrupt come to her Hands, and an Affidavit Was 
and che Cie. made, that F. N. had confeſſed ſhe believed, that her 
ditors of the Inteſtate the Aſſignee kept the Bankrupt' s Money in a 


nkrupt 


petitioned ſeparate Bag, with a Note in it, ſhewing it to be ſuch, 
Kar eee and alſo, that the Aſfignee left Lands of Inheritance 


tear. deſcended to J. N. the Heir, which would be Aſſets 7 
ane OP. ; by Deſcent, to anſwer the Covenant entered into by b 
forethe Com- the Affig nee for himſelf and his Heirs, with the Com- 
5 miſloners duly to account for the Bankrupt s Effeck . 
ſome of the; 103 x. Agat 0 


Bankrupt's N 
Effects in Specie in his Hands 3 but the Adminziwater * this upon Oath, and eg 
that there were Debts by Specialty beyond the Aſſers, the Court thought this proper iar: 
and not for a ſummary Way of accounting before Commiſſioners. 
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Againſt che Petition 1 * chat this Matter was 
not fit to de ended in a ſummary Way, but that a 


Bill would be neceſſary to determine it; for that J. N. 
the Heir and Adminiſtratrix of the Aſſignee had made 


an Affidavit, that ſhe never confeſſed the Aſſignee her 
Father kept the Bankrupt's Money in a ſeparate 

or n did ſhe may the 548 to to {o;. as 
the Aſſignee the Father died indebted by 8 pecialty, 
and otherwiſe, ſeveral thouſand Pounds . all his 
Aſſets ; that ſhe had paid ſome Bonds, and Actions 
were depending upon others, that it was in her Election 
to prefer which of the Specialties ſhe pleaſed; and the 

| Commiſſioners were not to determine in a ſum- 
mary Way, whether the Payments already made by 
the Adminiſtratrix, or which he ſhould. make, were 
or would be good and legal 3 or if they ſhould make 
luch Determination, this could be no ways binding 
to the other Creditors ; therefore the Order now des 
fired, that the Daughter and Adminiftratrix of the 
Alugnee ſhould account with the Commiſſioners, would 
be & no Uſe, ſince the Crediturs might notwirhſiands 
ing bring their Action, or Bill in Equity againſt the 
lad Daughter and Adminiſtratrix. For 'which þ Reaſons 
Lord Gele ordered the Petition of the ne Aſſignees - 
to be diſmiſſed, and ee them to begs their Bill 


Daun verſus bell, Rf "2h ; FM 179. 


Phe Boyville 1% Wil gate to his Exocuitors 0 

Huth Sea Stock and Se in Truſt; to apply gives $ * 
ite Dividends thereof, for the Maintenance of the Bel in 
Flaintiff his n 7 


Proviſo 
the that if the 
nd Daughter 
Ss without the Conſetit of the Exoticots: the Legacy to 20 over 3 is 4 tho” 


„ Mult yet be intended, if ſhe marriesundur twenty-unt h Conſtht of the Executors ; 
Wen the Daughter's coming to twenty-one, the Court will decree the Legacy. to her. 


One by Will 


Fa at 


until the: Hhould attain "4 


. 
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the Age of twenty - one, or be married; and to the h;. 
tent that they ſhould transfer the ſaid Stock and Annuii;, 
to the Plaintiff when ſhe ſhould attain the Age of tweny. 
one, or be married with the Conſent of A. and B. By 
that in Caſe ſhe ſhould marry without the Conſent of A. 
and B. the Executors to pay her the Dividends duri 

| her Life, and after her Death transfer the ſaid Stock 

and Annuities to her Children, and if ſhe died without 
Iſſue, then to go over. e 


The Plaintiff having attained twenty-one, brought 
her Bill to have the Stock and Annuities | transferred 
to her, which was oppoſed by the Remamder-man, 
who inſiſted, that in Regard the Plaintiff was not mar- 
ried, and if ſhe married without the Conſent:of 4. and 
B. (which poſhbly might happen to be the Cafe) then 
ſhe was only to have the Dividends for her. Life; 
therefore the Stock and Annuities ought: not to be ab- 
ſolutely veſted in her. 144059 3 LS. 


Lord Chancellor was of Opinion, that the Plaintiff ha» | 
ving attained twenty-one, the had an abſolute Intereſt 
* veſted in her, and the Teſtator having expreſſy direct 
ed that the Stock and Annuities ſhould be transferred 
to her when ſhe was twenty-one, the Condition an- 
nexed to her Marriage muſt be reſtrained to her Mar- 
riage before twenty-one ; for if the Stock and Annut | 
ties were transferred to the Plaintiff at twenty-one (as 
the Will ſaid they ought to be) the Executors, in Cale 
ſhe ſhould afterwards marry without the Conſent df 4 | 
and B. could not after her Death transfer the Stock to bet 
Children, or if no Iſſue, to the Remainder-man} from 
| whence it was plain, that the Teſtator could not . 
tend there ſhould be any Forfeiture, but only in Cale 
the Plaintiff ſhould have married without Conſent un- 
der twenty-one ; and therefore the Stock and Annu 
ties were decreed to be transferred to the Plaintiff. hy 
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| | cellur King. | 
U PO N a Se 37 8 oh Court to a 2 Maſter, to The Court | | 


examine whether an Infant was a bare Truſtee, Motion or 
and ſo to be ordered to aſſign over the Eſtate within der an in- 
the late Act of 7 Anne, cap. 19. The Maſter reported, fant Truſte 
tut the Father from whom the Eftate deſcended to wg he. 
the Infant, had frequently acknowledged he was only 1 
2 bare Truſtee, 30 Proof was read, that the Purchaſe- but COP. -- 
money was paid by Mr. Vernon, rag deviſed the Eſtate 9 
to the Petitioner, bh the Receipt 1 in Writing had been Cui gue 
given to the Infant's Father; that the Ceſtui que Truſt 7797 087 | 
and thoſe under him had been all along i in the Foſſeſſion Bill. 4 
of the Writings and of the Eſtate, which was 40 5s. per. 


Amun, being a ae Hog Whitchurch in Hanlbira. L 850 — 


lud Chancellor : 1 am ſatisfied that chis is but 4 
Truſt ; a refylring Truſt, by Reaſon of the Payment 
of he Money Mr. Vernon the Teſtator ; and as 
it 18 an Eſtate Figs ſmall Value, and I hear it now, 
lid, that I have made the like Order heretofore, for 
uch 3 Conveyance of a Burgage-Houſe in the ſame, 
Borough from Mr. Vernon's Truſtee, I will, it in this Cale. 
allo, make an Order that the Infant ſhall convey, 
fince a Decree will coſt the Value of the Fee-ſimple 
a the Burgage-Houſe in Queſtion : However, where 
there is no Declaration of Truſt i in Writing, 1 ſhall 
for the future leave the Ceſtui Truſt to 1 Bl, his, 
Bill and have a "Decree againlt 1 Infant to convey,. 
tecauſe theſe. Orders for an Infant Truſtee to convey, 
Wght to be in * the plaineſt Caſes, and not in ſuch as 
ae ſubject to the 1 vie. 5 e Wri- 
ng may be liable to. | e 7 
Vol. II. 7 A, A malte 2 


80 held alſo 1 Low Ae in the Caſe of Cond verſus a, 
? Nevenber 1735. 
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cert. Walker verſus Meager. 
Lord Chan- | 
cellr King. 

Ng B. made his Will beginning it thus : . As to fo | 


| ae Effects whereof God has a ere me Steward, 
Landsto Ex- T charge the ſame with the Payment of all ſuch Debts u 

ay Debt Shall owe at ny Death, and alſo with the { everal Legacies 
2 herein after bequeathed ; and after giving ſeveral Lepacie 
8 to be he deviſed ſome Cop bold Lands which he had ſurren- 
for this ke dered to the Uſe of his Will to his eldeſt Son and bi 
ing * Af. Heirs, ſubject to, and charged with all his juſt Delts, ad 
ſets, bag the ſeveral Legacies therein before bequeathed, | and made 
8 ſaid Son Executor, who proved the will and died, 
ee, Upon a Bill brought by the Creditors againſt the Re- 
＋ preſentatives of the Son, an Account of Aſſets vas de- 
tare Truſt creed, and all further Directions relerved until ater 
” 23 the Account taken. „ „„ 
Now coming on, upon the Maſter's 1 it ap- 

peared, that great Part of the perſonal Eſtate had been 

waſted by the Executor, and the reſt applied in the 
Payment of ſome Debts ; and that the Copyhold had 

been ſold to pay off a Mortgage made thereof by the | 
Teſtator, and the Remainder of the Money 12 by 

the Sale was not ſufficient to pay t the reſt of the Debs 


and Legacies. | 9 5 „ 


1 


The Queſtion was, e the Creditors ſhould 
have a Preference, and be firſt paid out of the Monics 
ariſing by the Sale before the e or whether the 
Creditors and Legatees ſhould be e paid, Pari paſſe? 


It was inſiſted for the Creditors, that * Teſtator 
in the Beginning of his Will, ſeemed to declare his In: 
tention, that his Debts ſhould be firſt * in bee, 


4A 


. Ars. . F 
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and od 400 importing that after ua Debts paid, 1 E. 
tate ſhould be further charged with his dies. 2 


But to this it as anſwered, ate the Words im- 


ported nothing more in the natural Conſtruction of 
them, than the Teſtator's meaning, that his Eftate 


cies; and tho the Debts were firſt mentioned, yet 
that would not give them a Preference; for if 2 the 


firſt Legacy in a WIG TE pry then the ſe- 
cond, and ſo ou. 


Funker it was lade dhan-whareian: Wikies N thier 90 


uh Debts and Legacies, Equity would give the re- 
ference to the Debts, it being reaſonable to ſuppoſe a 


Man intended to be juſt before he was bountiful, bor 


verſus Bruen in Lord Harcourt s Time, which was thus: 


2 Freehold Eſtate to his ſecond Son and his Heirs, ſub- 
ju to the Payment of his Debts, and a' Leg 


5001, And the Queſtion being, whether the 1 
ſhould be preferred to the Legacy, Lord Harcourt ſaid 


t ought to be, To. pay his Debts before he was 


E ll en er 


berwixt that and the preſent Caſe, for as here the 
Copyhold was not liable to pay the Debts otherwiſe 
hm by the Will, ſo neirher was the Freehold deviſed 

ore the Statute of fraudulent Deviſes, unleſs made 
o by the Will. Beſides, what made the preſent Caſe 


ile being to the Executor, the Money would become 


lezal Aſlets and ought to be applied, as all other legal 
Alets, 1 in a Courſe of Adrminuization. 


To 


ſhould be charged both with his Debts and Lega- 


which was cited 2 Lern. 405. as alſo the Caſe of Petre 


A Man before the Statute of fraudulent Deviſes, deviſed 
acy off 
de would expound: the Teftator's: Meaning to be what 


charitable, and in Conſequence thereof decreed the 
Debts to be firſt paid, "Now there was no Difference 


onger in Favour of the Creditors, was, that the De- 
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really in Nature of Legatees; and there being no ei. 


in ane to be Ln equally with the 1 

; terial, but what is moſt material in this Caſe. is, that 
the Dei is to the Executor, which muſt be taken to 
Debts and Legacies, and this is Aſſets; and whether 
legal or equitable Aſſets, it is the ſame. Thing; for 


Legacies; indeed if this was a bare () Truſt to pay 


Truſt for Payment of Debts and to prefer the n 
wine vl, 2 Ven 246. 


; — 


- 


To which it was re lied on Behalf of the . 


that the Copy hold Eftate not being liable at Law 10 


pay the Teſtator's Debts, it was a Bounty i in the Te. 
ſtator to make it ſo; wherefore the Creditors were 


preſs Preference given to | them by the Will, they oughe 


Lord Chancellor - The Words {an 4 alſo} are not ma 


$$ ad fy ©, *»a 


— 


be a Deviſe to him to enable him to pay the Teſtaori 


— 


equitable Aſſets in the Hands of the Executor muſt be 
applied as legal Aſſets are, firſt to pay Debts, and then 


Debts and Legacies, it might be otherwiſe, and the Le- 
gatees might then have a Right to be PR ; 
but this is not the Caſe here. i OR. 
Decree the unſatisfied. Cds to „e 1 out of 
the Remainder uk: the Forget * by Sale oh theſ 
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(a) 3 Whether it is 1950 n Pragi ese, 
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Crompton S | al verſus Sale && al. Caſe 182, 
mas Boddington by Will, dated the 2oth:of Auguſt © ing. 

1726. gave to his Siſter the Defendant Mary Potter Husband by 
m Annuity. of 101. payable quarterly during her Life, an Annuity 
cear of all Taxes,” and to his Niece Elizabeth Potter, - 10 a 
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Daughter of his Siſter Mary Potter, an Annuity of 5 J. his Niece 4. 


to be paid quarterly during her Life, and to his Niece, af Annuity 
the Defendant Mary Nicholls an Annuity of 10 J. and Ammo his 


tw her Daughter Elizabeth an Annuity of 5 J the ſaid _— 


Annuities to be paid them quarterly during their re- his Wife 
ſpecire Lives, and gave to his Niece the Defendant e Witt) 
Martha  Dimmock an Annuity of 10 J. and to her Will gives 
Daughter Elizabeth Dimmock an Annuity of 5 J. the — 
lame to be paid quarterly to the ſaid Martha and ruity to the 


Llxabeth Dimmock during their reſpeCtive Lives, and N 


drected that all the before- mentioned Annuities 77 to the 


| hould be paid by his Wife | Elizabeth Boddington out begin upon 
> his perſonal Eſtate 'Tax-free, and made his Wife tue Contin- 


lole Executrix and reſiduary Legatee. Elizaheth Bod. ber fry 


. ay adds reſpective 
Vil, dated the | 6th of April 1728. thereby giving Mother: 


to the Defendant Elizabeth Potter, Daughter of the be So. 
lad Mar y Potter 5 an Annuity of 5 J. to be paid quarter- additional 


Annuities, 


. to hold to her and her Heirs for ever, in Caſe ſhe and not in 


ud ſurvive her Mother Mary Potter, and not | other- S*isfaQion 


ve; and gave to the {aid Elizabeth Nicholls ſecond given by 
bughter of her Niece Martha Nicholls. an Annuity of fe Bu. 
to be paid her quarterly, free from Taxes, to hold ſo de not 


(0 her and her Heirs for ever, in Caſe the ſaid Eliaa- 138 
&th Nicholls ſhould ſurvive the Teſtatrix's Siſter Mary 
lter, to her Niece the Defendant Martha Dim- in Peine of 


in Point of 


wet an Annuity of 10 L. to hold to her and her Duration, 
Vol. | Rs * 8 | 3 . yet if not 
A. JI. 1 1519 e Heirs expreſſed by 
„ | | F the Wife to 
in datisfadion of the Annuities given by the Husband's Will, the Court will allow them 
Annuities given by both Wills. 15 — 
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Heirs for ever, and to her Daughter the Defendant 
Elizabeth Dimmock an Annuity of 5 J. to hold to her 
and her Heirs for ever; all the {aid Annuities to be 
\ paid quarterly at Lady-Day, Midſummer, Michaelna, 
1} and Chriſtmas ; and the Payments to begin at ſuch of 
bl the ſaid Quarter-Days as ſhould firſt happen next after 
W her Deceaſe; and directed that all the faid Anmuties 
0 ſhould be charged upon and paid out of her perſonal 
0 Eſtate by the Defendant John Norman, until a Purchaſe 
f could be made for the more ſure Payment thereof, and 
9 the Teſtatrix directed that John Norman ſhould lay out 
li the Sum of 1000 l. or ſuch other Sum of Money a; 
9 ſhould be ſufficient to make a Purchaſe of ſome Free 
| hold Lands of Inheritance within 50 Miles of London, | 
Ul and ſettle the ſame for the more ſure Payment of all 
3 theſe Annuities, which Lands ſhould only be ſubjeft | 
if to the Payment thereof; but if any of the Rents 
N remained, ſuch Surplus ſhould be yearly divided a 
mong the Annuitants in Proportion to their reſpectire 
1 Annuities, and appointed John Norman ſole Frultee to 
[ pay them during his Life, and ſuch other Perſon or 
A | Perſons and their Heirs, as he ſhould appoint Truſtee 
1 or Truſtees to pay the ſame after his Death, and to 
ij receive the Rent of the Eſtates ſo to be purchaſed for 
1 that Parpoſa, n mne eee ©! 
if The Queſtion was, Whether the Annuities given by 
it the Will of - Elizabeth Boddington to Elizabeth Potter, 
# Elizabeth Nicholls, Martha Dimmock, and Elizabeth Din · 
1 mock, ſhould be taken as a Satisfaction of the lite An. 
i nuities given to them by the Will of Thomas Bodding 


fon, (they being bequeathed by her who having her 
| Husband's perſonal Eſtate, was become a Debtor in Re 
ſpect thereof, and conſequently might intend the L 
gacies in Satisfaction of ſuch Debt) or whether the 
ſhould have the ſeveral Annuities given to them by bot! 

the Wills? 8 5 e 
2 Lord 
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Lord Chancellor. 1ft, As to the Annuities given by 
the Will of Elizabeth Boddington to the Defendant Elixa- 
eth Potter and Eligabeth Nicholls, theſe being given upon 
the Contingencies of their ſurviving their reſpective 
Mothes, there cap be ho Pretence,to ſay they ſhall be 
a Satisfaction of? the Annuities, given then abſolutely 
by the Teſtator Thomas Boddington's Will. 


:dly, As to the Anmities given to the Defendants 


trix, alcho' they be of the ſame yearly Value, and greater 
in Point of Duration than thoſe given by the Teſtator's 
Will, yet as ſhe has not declared, that the one ſhall be a 


well as juſt xr Husband's Rel 
n Addition to what he had given them, 
| | | * b | LOSSES 234 * 2 * 3 3 ini 


Wherefore decree that the Defendants Martha and 


them by both Wills, and. that 'the other Defendants 


they ſurvive their reſpective Mothers, | , 


* 4 [ i 
x £ * : % & , 


Martha and Elizabeth Dimmock by the Will of the Teſta- 


Satisfaction for the other, I ſee no Reaſon why it may 
not. be oppoſed the Teſtatrix intended to be kind aa 
juit to her Husband's Relations, and to mike 


Elzabeth Potter and Elizabeth Nicholls, beſides what is 
gen them by the Teſtator, ſhall alſo have the An- 
nuties given them by the Will of the Teſtatrix, if 


. - $7 11 t 4 Finn 10 N 5 
Elizabeth Dimmock {hall have the ſeveral Annuities given 
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Care 183 . Hawkins verſus Croot. 
At the Rolls, ee 2315 eee n 
Taking a 


6 HIS Bill was brought by Thowas Hawkins Brother | 
mn 1 and Heir of John Hawkins, to ſet aſide his Bro- 

long ſtand- ther's Will dated the 1ſt of December 1727, whereby 
ae "Frag the Teſtator had deviſed his real and perſonal Ele 
formerly the to the Defendant Faphet Crook, charging the Tame with 
dt de ſome Legacies and Charities; the Bill ſuppeſted, that” 


laintiff to the Defendant had obtained. this Will by Fraud and 


5 


make Proof _ B 

of the Sub- Impoſition. 14 „ e 

Bill, though the Defendant ſtood out to the laſt Proceſs. | But latterly the Practice has been, 

that if the Defendant appears to a Bill and ſtands out in Contempt to a Sequeſtration, the 

Cauſe is ſet down to be heard, and the Record of the Bill produced and taken pro Coſeſo3 

but if Time be given to a Defendant to Anſwer, though after the Sequeſtration, and though 
the Anſwer be reported inſufficient, yet the Bill ſhall not be taken pro Confeſſo, 


The Defendant Crook having appeared to the Bill, 
ſtood in Contempt to a Sequeſtration for not anſver- 
ing; whereupon the Plaintiff obtained an Order for 
| ſetting down the Cauſe, to the Intent the Bill might 
be taken pro confeſſo; but the Defendant having pro 
cured an Order for putting off the Cauſe for ſome few 
Days, in the mean Time put in an Anſwer, to which 
the Plaintiff took above twenty Exceptions, and t 


y Anſwer 


vm wa v9 


** 1 3 
63636 


N 


anſwer being reported inſufficient as to moſt of 
theſe, the Plaintiff ſerved the Defendant with a Sub- 
dena for a better Anſwer; whereupon the Defendant 


put in a fecond Anſwer, which was alſo reported 


inſufficient in near twenty Exceptions; eighteen of 
which were in Relation to Letters written by the 
Defendant to the Teſtator Hawkins, the Bill pray- 


ing a Diſcovery, whether the Defendant did write 


ſuch Letters: And theſe being in the Hands of the 
Pantif's Clerk in Court, and the Defendant (ha- 


ing been all along from the Time of exhibiting the 


Bill in the Priſon of B. R. upon Account of a criminal 
Proſecution) applied to the Plaintiff's Clerk in Court, 
offering him a Guinea, to bring the Letters to him in 
the King's Bench Priſon, that he might be enabled to 


anſwer concerning them, and alſo petitioned the Maſter 


of the Rolls that the Plaintiff's Clerk m Court might 
attend the Defendant in the Priſon of B. R. ſuggeſt- 
ing in his Petition, that he could not otherwiſe put in 
a Oe DT PATY ON 2 


But this being only two Days before the Cauſe was 


to come on, in order to take the Bill pro confeſſo, and 
ater two inſufficient Anſwers, the Maſter of the Rolls 
took it to be for Delay only, and refuſed the Petition; 
whereupon the Defendant put in a third Anſwer, ſet- 


ting forth that he could not anſwer poſitively as to 


thele ſeveral Letters, having had no Opportunity of 
ſeeing them, but that he did believe he wrote ſuch Let- 
ters, and alſo anſwered the other two Exceptions. 


This Anſwer was put in on the Saturday, and the 


| Cauſe came on the Monday following, when I moved 


that the Defendant might have farther Time to anſwer. 


Becauſe, 1/2,” The Practice of taking à Bill pro com = 


ſep is not of long ſtanding, the ancient Way being, to 
put the Plaintiff to make Proof of the Subſtance of 
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558 De Term. J. Michaelis, 1729. 
the Bill, tho' the Defendant had ſtood out to the laſt 
Proceſs, a Sequeſtration, 1 Vern. 224. Sir James Joly. | 
ſon verſus Deſminere. In 1 Vern. 247. Gibſon verſy 
Scevington, the Court appeared to be in Doubt, whethe, 
it ſhould grant ſuch an Order; and indeed the Con. 
ſequence of it was extraordinary, to take every Thing 
pro confeſſo which the fruitful Fancy of a Counſe| 
could invent, ſuggeſt, or put into a Bill, and make al 
paſs for Truth. 24h), The Reaſon of this Order muſt 
4 that the Defendant appearing, and refuſing to put 
in any Anſwer at all, the Plaintiff is by that Means in. 
capable of joining Iſſue, and deprived of the Oppa- 
tunity of examining any Witneſs ; whereas when the 
Defendant puts in an Anſwer, tho' it be inſufficient, 
yet the Plaintiff has it then in his Power to reply, and 
prove his whole Bill, conſequently is not without Re- | 
medy. 3dly, There can be no Precedent produced for | 
this; and what makes the preſent Caſe ſtill the harder 

is, that by this Order, not only what had not been 
anſwered would be taken py confeſſo, but even ſuch | 

Part as was ſufficiently anſwered; and it ſeemed very 
ſtrange, when the Maſter ſaid the Defendant had an- 
ſwered all the Bill, except ſuch a Part of it, and the 
Plaintiff acquieſced under ſuch Report, that the Court 
ſhould now be deſired to look upon that as confelled, 
which the Defendant in Fact upon his Oath had well 
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il and ſufficiently denied.  4thly, This was ſtranger yet, 
4 when all the Parts of the Bill which contained ay 
. 8 Charge of Fraud had been denied, and only ſome 
= | Letters not anſwered to, which the Defendant being 
"8 a Priſoner could not ſee nor have Acceſs to, though the 
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ſame had been left in the Hands of the Plaintiff's Clerk 


if in Court. | 8 
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On the other Side it Was ſaid, that this Order for 
taking the Bill pro confeſſo was uſual, when no Anſwer 
was put in, and an inſufficient Anſwer being Ar a 
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anſwer, the Order was therefore regular ; . that though 
the Court had afterwards indulged the Defendant in 
giving him farther Time, yet he having made an ill 
Uſe of ſuch Indulgence, deſerved no Favour ; and it 
was no Anſwer to ſay, that by an inſufficient Anſwer 
the Plaintiff is put into a Condition to examine his 
Witneſſes, and prove his whole Bill, fince the Juſtice 
of this Court was not thereby. ſarafied for the Plain» 
tif was intitled to have a Diſcove Foot the Defen» 
dant, and (it might be) of ſuch Paths as could not be 
otherwiſe bovis by the Plaintiff; therefore it was juſt 
to ſay in this, as well as in othit Ref] pects, that an 
fufclent Anſwer was no Anſwer. 1 hat farther, 
thi Method of Equity in taking a Bill pro confeſſo was 
conſonant” to the Rule and Practice of Courts at Law, 
where, if the Defendant makes Default by Nihil dicit, 
judgment is immediately given in Debt, or in all 
Caſes, where the Thing I. manded is certain; Sed 
where the Matter fed” for conſiſts in Damages 4 
judgment interlocutory is given, after which a Writ of 


Enquiry goes to aſcertain. the Dante a then fol- 
lows the Judgment final. N | 


Whereupon, altho! no Precedent wis cited in che 
Caſe, the Bill was in Part read, and his Honour the 
Maſter of the Rolls pronounced his final Decree, for the 
Defendant to account for the Rents and Profits received 


by him, that there ſhould be a Py InjunQion, 5 
* a Reconveyance. | 


But an A 0 (a) being Wong From of this Des (a) " il 
before Lord oe i Kine, his Lordſhip differed in Chance U = 
Opinion, obſerving that though in this di there was . 
n Order for a Sequeſtration beſore any Anſwer put 

in, yet the Court would confider how Matters ſtood 
uben the Decree to take the Bill pro  confeſſo was 
made; it was ſufficient there was at that Time an 


Anſwer | 


8 S 8 = 


——— — 


— bt 
——— — — 


- 
— 2 — — — — — 3 = — —_ — —_ 
AY » — — * PRE | a— - = — — - A 4 
. JET 2 . ——_— 
= Li = Py — ; 2 — r r 


__ — — — 


1 
— — 
Gente wok 


— — . — 
E — 2 


— 


—_— — 
— — — 2 2 
—ä — —— — —— — — 


gp 


— 


air,” Cane . ͤ v ⅛˙0i»W ta Eg ga 
= — — n — — 


rr TEN r e n 


— 


— 


mY 
— — — —ͤ— 
— - " > — — 12949 OE 
— 2 NA, p 4 . 2 — AG 
a 5 - — — — — - + 4 l \ 
8 — 5 — — a * 22 5 4 > acts. wh 88 22 — a — 10 2 
— — * . ** * 4: F 'q 8 * k ta * ——— _—_ w — 
Porn I FIGS.” : * 2 : =; — S 3 Bs * Sd : 
: = 5 _ = = — % 25 _ s — O 5 2 1 Lad — — 3 x 8 2 — m 
wh CR * — — 2 2 CH * FI Ky - we wn Ts r * > - — — — — — — 4 . l —_ —————— . — te - 
- — — - 7 E — . - — — — PE RY wk — — = . IC „ 
— — do — ——— . — — er bn > UAC — Aer So nents — ach. cons — ie et 2 os - 
. 2 — — _ : N 8 N n — " ” rr 2 , — _ 4 : 
* - 73 - r * — 2 — cheer Ibo we; « —_ CR * —— an of — 7 — a 5 
6 — 2" eo 3 « - N oY = X . | : _ 
" — < — . f 5 . > YEA a — — — 
7 _ — 4 4 2 — — 5 * © , Y : — — 
3 , 


"* . 
— —— 


— 1 — — 
og S = — 
ä 


r > 


—T. 2 


* r ICE oo was Cates; 


2232 


Dd * 


wer - - 
2 Sh 6 ——— 


; * 883 
e 2 — — — — 2 


2K — 


56⁰ De Term. J. Michaelis, 1729. 


Child chi. have done, in Regard the Iſſue ſtands in the Place and 


into Hotch- have been, and had claimed his diſtributive Share 


93 


— 


Anſwer put in, and that it was an Anſwer, plainly 
appeared, nay had been admitted to be fo, even by 
the Plaintiff himſelf, when he ſued out Proceſs for 3 
better, ſince it could not, with any Propriety of Speech 
be called a better Anſwer, unleſs there was ſome Anſon 
put in before. That here was alſo a third. Anſwer, 
which muſt be admitted to be a full one, becauſe not 

referred for Inſufficiency. Now he could not (be 
ſaid) reconcile it to Reaſon or common Senſe, tha ; 
Defendant ſhould be ſaid to confeſs the whole Bill to be 
true, when it appeared by the Maſter's Report, (which 
was a Record of the ſame Court) that he had an- 
ſwered the greateſt Part of it, and when the Plintif 
himſelf had taken the firſt Anſwer to be an anſwer in 
Part, by ſerving the Defendant with Procels to put in | 
a better. 9 „ 


Wherefore the Decree at the Rolls for caking the 
Bill pro confeſſo was reverſed. „ 


Caſe 184. Proud verſus Turner. © 


cellor King. | 
A Father Father had ſeveral Children, and in his Lifetime 
acyancesone £ advanced in Part one of them. The Child thus 


dren in Part, advanced in Part died in his Father's Life-time, leaving 
andtheChild Iſſue, afterwards the Father died inteſtate, poſſeſſed of 


dies leavin b 


Iſue, then a conſiderable perſonal Eſtate, the Iſſue of the dead 


— — Child muſt bring into Hotchpot what their Father te. 


the Iffue of ceived in Part of Advancement, as he, if living, mult 


ing a difti- Stead of the Father, claims under him, and cannot be 
butiveShare | 


mall bring in a better Condition than their Father if living would 


6 Admitted by Mr. Solicitor Talbot of Counſel for the 


acreceived- Children of the deceaſed Child. 


Ih 


| 5 


1 


De Term. . Michaelis, 1729. l 


re 


1 


66 


2 
o 


— | | 1 | 4:9), £84 Cafe 183. 
We) r oP I ene Plaintiffs; ed. 
0 1 7 | cellor King, 


Charles Harris & al, Defendants. 


Enry Goodall Yeoman being ſeiſed in Fee of a real Ore - _ 
Eſtate of 361. per Aunum, and poſſeſſed of af an Infant 


al fare of 4304 by Will duel! 2gth Jamary fe. 
1723, deviſed all his real and perſonal Eſtate to bis Years old, 
Daughter, with a Deviſe over, in Caſe the Daughter from 


from a 


died before twenty-one or Marriage, and made the 1 
Defendant Charles Harris, Cowper and Treacle, Guardi- marries ber 


ans to his ſaid Daughter, deſiring them to take Care de own 
of the Infant and of her Eſtate during her Minority; has no E- 


nd the Teſtator dying in April 1725, Adminiſtration dne; the 


4 . „Court order- 
ws granted to the Guardians during the Minority of ed the Guar- 
the Daughter. SN 3 

| ES BY, W Girl in 
Court, and then committed her to the other Guardian, ordering an Information to be brought 
giinſt the Guardian who married the Ward to her Diſparagement ; but held this to be no 
Contempt, the Ward not being under the immediate Care of the Court; 


Cowper, one of the Guardians, educated the Daugh- 
ter under him while he lived; but he dying in -May 
lat, ſhe was placed at a Boarding School at Salisbury 
by the ſurviving Guardians, and afterwards the Defen« 
ant Harris, one of the Guardians, taking the Infant 
from the Boarding School, married her (being then of 
ite Age of nine Years and three Months) to his own 
don Francis Harris, who had no Eſtate, and was an 
Apprentice to a Peruke-Maker. G 


Lord Chancellor on Motion ordered Harris the Guar- 
lan to bring into Court this Infant whom he had mar- 
ned to his Son, and that he, his Son, and the Infant 
ould attend, who accordingly all attending, © 

Vol. II. 795 Mr. 
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n 


Mr. Verney moved, that tho the Defendant Hari: 
was a teſtamentary Guardian, yet having in ſo perf. | 
Es dious a Manner broken his Truſt, and . I 

Ward to his own Son who was worth nothing, the | 
Court of Chancery, the Guardian of all Infants, and 
which had a Superintendency and Cognizance of all 
Truſts, ought to commit this perfidious Guardian, and 
not ſuffer the Girl, now but nine Years and three Months 
old, to continue to cohabit with her Huſband, who ha- 
ving no Eſtate ought not to be indulged with Opportu- 
nities of inveigling her, and preventing her from diſ- 
agreeing to the Marriage when ſhe ſhould come to the 
Age of twelve Years, which it would be for her Intereſt 
to do; and therefore it was prayed, that the Court | 
would commit the Cuſtody to any other Perſon, it be- 
ing doubted whether the other Guardian, who' was in 
Wiltſbire, would take her, and it was not proper to intruſt 
this Guardian any longer with the Cuſtody of the Infant. 


Lord Chancellor The Infant Girl never having been 
under the Care of the Court, nor committed by the 

Court to the Cuſtody of the Defendant Harris, 1 do 

(a) Vide not think this (3) an immediate Contempt of the 
Air. jule: Court; but then it is a very ill Thing in the Guar- 
Eyre verſus dian to marry this Child to his own Son, and puniſ- 
7 Saft/- able by an Information; and I will have this Guar- | 
5 dian bound over with Sureties to be taken by the A 
ſter, to appear and anſwer to an Information to be ex- 
hibited by the Attorney General againſt him. 


As to the Child, let her be delivered over by this Knaviſh 
Guardian to the other Guardian Treacle, but he being 2c 
preſent in the Country, the Child ſhall be placed with the | 

- Plaintiff's Clerk in Court, to be by him delivered to 
Tredcle, who (it is to be preſumed) will act, as be has 

not yet renounced the Guardianſhip z and let it be 
done this Afternoon, otherwiſe Harris the Guardian to 
ſtand committee. b 
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Coker verſus Farewell, s 186. 

en ei en Chan 

N the Hearing of this Cauſe, the Lord Chancellor Alp. 
directed an Iſſue to be tried at the then next b. Rull. 

Aſſizes at Dorcheſter, whether by the general A ee 
Words of the Deed in Queſtion, the Lands in Queſtion à former 

vere intended to paſs 3 whereupon at the Trial, and Trio in, 
vhich was by a ſpecial Jury, a Verdict paſſed for the Plain» the ame 

tif; but upon a Motion for a new Trial, it being ſent Pts and. 

by the Lord Chancellor to the Judge to certify, whetk 


ther examined in 
this was proper to be tried again, Mr. Juſtice wie did he ER 
certify, * That Evidence was given on both Sides, and die, not 
that he ſhould have thought this Caſe, proper to be poftens 

tried again, but that one of the Witneſſes exatnined may beread, 


* for the Plaintiff was fince dead, by Means whereof fworeat ge 


be Plaintiff might ſuffer on ſuch new Trial, and that Ser Th 


therefore he rather inclined againſt any new Trial”. given in E- 


After which Certificate, there was another Motion 
for a new Trial; and the Maſter of the Rolls being 
preſent in Court, and his Lordſhip defiring his Thoughts .. 
on this Matter, his Hohour ſaid, the only Objection to 
the new Trial appeared to be the Death of the Wit 

| 1 neſs 
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neſs, and though it had been ſaid, that the Weight of 


a living Witneſs would be greater than Depoſitions, 


yet it was his Opinion, that ſince this Witneſs had 


1 


(a) See the 
Caſe of 
Leighton ver- 
ſus Leighton, 
Vol. 671, 


hut the Chancellor and the Maſter of the Rolls denied 3 
new Trial; ſaying, otherwiſe there would be no End 


been examined in the Cauſe, 'and was dead, the De. 
poſitions might be read; alſo, as the Teſtimony which 
the Witneſs had given at the former Trial, might be 
given again in Evidence againſt the ſame Parties, he 


: ſhould rather think, that the other'Side had ſuffered by 


the Death of the Witneſs, ſince they had thereby lo 


the Advantage of croſs-examining. And the Court or- 


dered a new Trial to be had at the Bar of the Com- 
mon Pleas, where, after a very long Evidence on both 


Sides, the Jury found à Verdict for the Defendant, | 


which was contrary to the former Verdict. 


And now a Trial was again moved for; upon which 
it being ſent back to the Judges of C. B. to know whe- 


ther this Cauſe was proper to be tried again, the 


Chief Fuſtice acquainted the Lord Chancellor, that there 
had been very ſtrong Evidence given on each Side, in- 
ſomuch that he could not have blamed the Verdict, on 
which Side ſoever it had been given, and that he could 
not ſay this Verdict was againſt Evidence, | '_ 


| Afterwards another Application was made for a new 
Trial, when it was inſiſted, that this Matter relating 
to an Inheritance, it would be very hard to have the 
Right determined by one Trial, though at Bar, and 
divers Caſes were cited, where new Trials were granted 
after a Trial at (a) Bar; and this ought the rather to 
be done in the preſent Caſe, Where there had been 


Verdict againſt Verdict, and conſequently the Matter 


ſeemed to be left at large. 


of Suits ; that a Trial at Bar, where more Time might 


I | 
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de allowed, and the Party was put to more — 
vas of greater Weight than one by 'Nif prius; that 
the Intent of the Court in ſending, the Cauſe to be 
ried at Bar was, that it might be final; but this 
Caſe was the ſtronger, as the Iſſue to be cried related; 
only to the Intention of the Party, and not to any le- 
gal Title, which Queſtion might have beer deter- 
nined at the Hearing, without ever ſending it to a 
Trial; and here being a Trial at Bar, this might juſtly 
caim a Preference to a Trial by Niſ prius, and was 
ſufficient to ſatisfy the Conſcience of the Court; but 
hat ſtill, if the Party, againſt whom the Ferres, was, 


thought he had a legal TOs: the Court did 1 not Ae 
bim of that. 


e 
74 5 


Chapman & 47 y verſii Monſon & e. Cafe 189, 


of Meadow and Paſture Ground within wg hs Oy 


athers, Occupiers of Lands, and who did not inhabit ,, = 


y a Pe 


for Iithes. El 200 hs etaee 


the Pariſh, 


The Modus, as id, was, that in ths: two Pariſhes 
« Burgh and Minthorp, the Biſhop of Lincols for the 
lime being was Impropriator, and the Defendant 
Mr. Monſon Leſſee for three Lives under the Bi- 
top; the Pariſhes were near the Sea, and conſiſted 
ly of Marſh-Lands ; and: the Modus, as to the Pa- 

of Burgh was, that every Perſon not inhabiting 
Vol. IL TER 7 E within 
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Uri cha- 
contra. 5 eie King, 


H E Plaintiffs in the original Bill were ** jets A n, 


Occupier of 
tines of Burgh and Wimborp, in the County of Lincoln, Land 18 
but did not inhabit within either of the ſaid Pariſhes, A. livin ; Hom 


md they brought their Bill on Behalf of themſelves and of Ws 


within either 18 thels: Arie to eſtabliſh! « 4 Modug an Acre for 
Land within 


| bue i he lives within the Pariſh, to | pay Tits in Kind, good Albee, 


FTA 


Bb. 2 


"AR. A 
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within the Pariſhes of Burgh and Wintherp, occupyir 
any Meadow and Paſture Land within the Pariſh of 
Burgh, had Time out of Mind paid to the Appropris- 
tor of the Pariſh, his Farmer or Tenant, on ey 
Good-Friday, or as ſoon after as demanded, / the Sum 
of 4 4. per Acre every Year as a Modus, in Satisfaction 
for 1 'Tithes, and 8 ee for wes. greater 
or one 1 


00 the ſame Cuſtom (hath REA was „ lil 
for the Occupiers of Meadow and Paſture Lands with- 
in the Pariſh of Winthorp, not agen? within the 
Pariſhes of Winthorp or "all , that they Ihould be pi 
vileged from paying of Tiches in Kind, paying a * | 
dus of 4 d. per Acre for every Acre of Meadow or Pa- 
ſture within the ſaid Pariſh of Winthorp, and lo in Pro- 

2 portion for any ek, or leſſer Quantity. | 


IT Ihle Defendant Mr. Monſon demurred to 2 Bill, 
for that it appeared on the Face thereof, that this was 


an unreaſonable Modus, as it favoured Foreigners not In- 
habitants within the Pariſh; more than thode who were i 
| Inhabitants, and. bore the chargeable and burdenſome iN * 
Offices of the Pariſh; alſo, becauſe the Modus was un- < 
certain, and not permanent, and in one Year Tithes 8 © 
might be paid, and in the next-a Modus, but in the 
third Vear Tithes in Kind again, for which were cited b. 
I Lev. 116. and 1 Kab. 602. Bamdrey verſus Buſbel, ly 
where, upon a Motion for a Prohibition, the whole bi 
Court held this to be an unreaſonable Modas 3 and par- en. 
ticularly in Keb. it is ſaid, to Hg an havens: o cheat 
the Parſon. | | | 4 
cls Chancellor: took Time ll ks ** xr Day to lodk 4 

into the Books, and then declared he did not appron n 
of the Reaſon given in Levins, that the Inhabitur le 


ought to | be more favoured i in the Modus than the F 
I SL No reigne 


- 


„ 


— 


— — — 


reigners, in Regard the Inhabitants were liable to the 
Repairs and Veſtments of the Church; whereas by 
the Reſolution in Feſfrey's Caſe, 5 Co. 66. b. a Foreignet 
occupying Lands within, the Pariſh, tho living out of 
the Pariſh, is liable to the Repairs, and. to be taxed 
eren to the Ornaments of the Church, there being no 
Reaſon, but that as be is an Inhabitant in one Re - 
ſpect, he ſhould. be ſo in all, as to paying Rates and 
Taxes 3 and his Lordſhip called this a ſudden Opinion 
uyon a Motion, and therefore would not allow the 
bemurres. in fr e og en 2677 e 


Alterwards in Hill. Term 1729, this Cauſe coming 47 Cher 
on to be heard, Lord Chancellor deſired to be aſſiſted by 35. Je 
ur Juſtice Reyvolde, and Mr. Juſtice: Forteſcue, who be- . 
ng preſent, and the Cuſtom being declared by the Fufice For- 


Cut to be well proved, the only Queſtion was, 


. 


Vhether the Modus was good in Law? e 
J Againſt the Modus it was inſiſted, That as Tithes are 


i + Revenue of Common Right belonging to the Church, 


o erery Cuſtom derogating from this common Right 
ought to be taken ſtrictly; that according to this 


. Cultom, if an Inhabitant of the Pariſh of Burgh, oc- 
es ©23ing Lands within the Pariſh, ſhould leave the Pa- 
he nh, and take an Houle, or even a Lodging in any 


nephbouring Pariſh except Winthorp, this would intitle 
lum to the Advantage of the Modus; ſo that an Inha- 
rant by his own voluntary Act, and by ſo {light a 
me, as going (perhaps) on the other Side of the High- 
Way or Hedge, which poſſibly may be the Boundary 
« the Pariſh) would be privileged from paying Tithes 
n Kind; that tho' it ſhould be admitted, a Modus 
would be good, that every Inhabitant, or Occupier 
Lands within the. Pariſh (tho' not an Inhabitant) 
hould pay 4 d. an Acre for every Acre of Paſture or 
Meadow Land within the Pariſh: Yet (as in the pen” 
cipal 
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Modus or Cuſtom, that if any Inhabitant leſt the 
Town, and continued to occupy Lands there, he ſhould 


| Parſon, and therefore a Conſideration that the Pariſhi. 
oner was to repair the Church, would not be good; 
ſecus if the Modus were in Conſideration of his repairing | 
the Chancel, or even the Parſon's Pew ; but the Pariſhi- 
oners leaving the Pariſh would be ſo far from being a 


ſmall Tithes; that every Modus for Tithe, if good, 


| deprived of all his Pariſhioners, - in Hopes of getting 
an Exemption from Payment of Tithes? Alſo ever) 


cipal Caſe) for a Modus to ariſe on fo frivolous an Ac. 
count, as that of leaving the Pariſh, and taking an 
Houſe or Lodging in the next Pariſh, was -unreaſon. 
able, juſt in the ſame Manner, as if there ſhould be 2 


be intitled to the Benefit of a Modus, purely on the 
Conſideration of his having left the Town, which 
ſurely. would not be good; for the Conſideration to 
intitle a Pariſhioner to 'a Modus, mult be ſomething 
which was (originally at leaſt) for the Benefit of the 


Benefit to the Parſon, that it would turn much to his 
Diſadvantage, by depriving him of the perſonal and 


muſt be ſuppoſed to have had a reaſonable Commence- WW * 
ment; but what reaſonable Cauſe could be aſſigned for WW * 
the Commencement of this Modus, which ſo manifelt- 
ly favoured mere Strangers and Foreigners, beyond the i 
Inhabitants of the Place, and which would 'tenipt and l 
encourage every Inhabitant to deſert the Town, for the WW u 
Sake of that prevailing Motive, his own Intereſt, by bi 
which Means the Pariſh might become deſolate, and BW © 
the Parſon have no Pariſhioners left to preach to. Wl 
Again, every Modus in Lieu of Tithes muſt be ſuppo- BW 
{ed to have commenced originally by the Agreement g 
and Conſent of Parſon, Patron and Ordinary; but what BW ** 


could be imagined to have induced the Parſon to con- 
ſent and agree to ſuch a Modus, by which he might be 


Modus which conduced to Fraud was an ill Modus; ſee 
Degg's Parſons Counſellor 308. cap. 16. where it 18 ”» 
— | | | ; 


3 "_ a. — tte 
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* 0 ; h 
— renter Neb 


a Law fo mich abhors Fraud in "thi is ReſpeR, 2s to 


99. Stebbs verſus Goodlack, the Parſon of Lercome in 


a Cuſtom in Letcome, that the Parſon, as' a Modus 
for the Tithe of Corn, ſhould have the tenth Land 
ſown with Corn, and ſhould begin his Reckoning at 
the Land which was next the Church, and ſo the next 


ſom: The Parſon thereu pon ſhewed, that the Defen- 
tant the Farmer by Fraud and Covin, every Year 
ſoved the tenth Land very thin with Corn, and ne- 
rer dung d or manured it, ſo that the other nine 
Lands, each brought forth every Year thrice as much 
as the Parſon's Land; wherefore, in Regard the De- 
fendant had abuſed the Cuſtom, the Paton ſued for 
Tithes in Kind. The Farmer at firſt got a Prohibi- 
ton on Account of the Cuſtom, but the Parſon af- 


ing this Cuſtom was againſt common Realon. Now 
i this were ſo, that a Modus conducing to Fraud was 
ll, how can any "Modus be a greater Inlet to Fraud, or 
more productive of it than this, where ſome of the 
Pariſhioners woulk be continually "leaving the Pariſh, 
ad taking Lodgings in the next, to avoid paying Tithes 
n Kind, Hr thoſe who ſtaid behi nd, would be conti- 
4 impoſing on the Parſon by threatning to leave the 
Par he did not accept of Half his Dues ? Beſides, 
"ery Modus ' in Lieu of Tithes ought to be certain and 
permanent; in Saſk. 656 r F Di verſus "Duke 
of Newcaſtle, it is Fe by Jad, es (tho in other 
Matters they differed) Pb: Abe a 104 muſt be an an- 
al Profit both certain and permanent; and the 


WO * 


F 


* have Continue, and cannot be good "at one 
Vol. IL 7 i Rd. ENRTENG r Tire, 


allow of nothing which may introduce it. In 1 Leo. 


Berto libelled in the Spiritual Court againſt the De- 
ſendant for Tithes of Corn; the Defendant ſhewed 


Year at the next Land, c. and inſiſted on this Cu- 


terwards had a Conſultation, Wray Chief , Juſtice ſay⸗ 


Vords in Deg. 308. are, © That every. Modus muft 


: » - — * * * 4 * 
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« Time, and ſleep at another.” That as Reaſon was 
thus againſt the Cuſtom, ſo there were two expreſ; 
Authorities (viz:) 1 Lev. 116. and 1 Keb. 602, and 
tho the Reaſon in 1.Lev. might go a little too far, in 
ſaying the Cuſtom ought rather to favour the Pariſhi. 
oners than Foreigners, by Reaſon that the Pariſhioners 
were at the Charge of repairing the Church, whereas 
even Foreigners were liable to be taxed for that Pur. 
pole, if they occupied Lands within the Pariſh; yet ſo 
far it might be urged in Favour of Inhabitants: beyond 
Foreigners, that they were liable to burdenſome Of: 
fices, as Church-wardens and Overſeers, who by 
the Stat. of 43 Elix are directed to be choſen yearly out 
of the principal Inhabitants; or if an Occupier of 
Lands only was an Inhabitant to all Intents and Pur- | 
poſes, then there would be no Ground for the Cuſtom 
to make a Diſtinction; that the Cuſtom ſaying, any 
Perſon occupying Lands, and not an Inhabitan, 
ſhould be intitled to the Benefit of the Modw, was 
uncertain, as it did not ſay for how long Time ſuch 
Perſon ſhould not have inhabited within the Pariſh; 
| Whether for a Week or a Month, Oc. Allo as every 
| Perſon occupying Lands, who was not an Inhabitant, 
ought. to pay 4 d. an Acre, and fo in 5 1 5 for 
any leſſer Quantity; this (it was obſerved) was one | 
Farthing for every ſixteenth Part of an Acre; but if 
it ſhould be but a ſeventeenth Part, then it would a 


— 


mount to a Cuſtom in non decimando. 


4 


1 


Attorney General gontra: As this Modus has been un- 
interrupted Time out of Mind, ſo there may have be 
a Purchaſer of Part of this Land, who has paid the 
dearer for it, from, n Dependance upon the Modi 
and conſequently, by ſerring aſide the Modus, the Pu 

_ Chaſer would be injured. -- There is no Neceſſity chat 
mee Modws ſhould be permanent; in Gadb. 19 4. Brow 
= Caſe, a Man had a Modus decimandi for Hay in go 

' — | 


he ſowed the ſaid Acre feven Years together 
with Corn, yet this was held not to deſtroy the Modut, 
but that the ſame ſhould continue, when the Acre was 


made into Hay; alſo it is there ſaid, that it the Vicar 
be endowed of Tithes of Hay, the ſame Cloſe, when kept 
as Meadow and mowed, ſhall pay Tithes to the Vicar, 


to the Parſon ; by which Caſe it appears" not to be 
neceſſary that the ſame Land ſhould always pay a Mo« 
tw, but may ſometimes pay Tithes in Kind, and 
ſometimes . a Modus, and yet the Modus ſubſiſt. With 
regard to the Fraud objected as incident to the Mo- 
du in the principal Caſe, that which every Thing 
i lable to, cannot be a good Objection againſt any 
particular Thing; for this Fraud may be ſuggeſted 
n all Modus's; particularly in the Caſe in Godbok, 
the Land-owner might ſay to the Parſon, if you 


Land, elſe I will mow it and uſe it for Meadow, 
nd then you (the Parſon) will not have the Tithes, 
but the Vicar. In the Caſe of Coleford verſus Peaſe, 


erery Inhabitant of Sale, who” occupied Paſture Lands 


Vicar of Sale, and that the Vicar paid 2 d. for every 


wood Cuſtom, though it depended on the Uncertainty 


ng 2 d. per Acre to the Parſon of the other Pariſh fot 
ths Paſture, was the ſame Thing as if this Aro 
don were paid by the Ocoupier of the Land irfelf, 


Commencement of this Modus, the fame muy 
ave been a reaſonable one, fince this Pariſh of 'Burgh, 
taving a great Tra&t of Land, it might be for the 
Good of the Land and of the Parſon to incourage 
gners to come, take and manure this 


Land, by ex- 


ind when ſown with Corn, ſhall pay Tithes of Corn 


(rv. Ex. 126. a Cuſtom was, that Time out of Mind 
n Dale, paid Tithes for theſe Paſture Lands to the 
Aue to the Parſon of Dale; the Court held this a 
& an Inhabitancy, and that che Vicar of Slvs pays | 


being equally berieficial to the Parſon. Then as to 


empting 


\ 


vill compound with me for Tithes, I will ſow the 
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empting them from paying of Tithes in Kind, but ſtil 
they were to pay 4 d. per Acre to the Parſon, which 
was for the Parſon's Benefit, as it might be ſuppoſed, 
that otherwiſe the Land would have laid * 
cultivated, and yield no Profit, conſequently no Tithes 
at all. e „350 er 571 185 N 


e The Lord Chancellor and the two Judges held this 
certain, or à good Modus ; they admitted, that every Modus muſt 
elle it is void, be certain, and if it was uncertain, no Length of 


and no 


Length of Time would make it good; and as to a Mad be- 
Time will ing void for uncertainty, Mr. Juſtice Forteſcus cited 
good. Thus 2 Rol. Abr. 26 5. where a Preſcription to pay a Penny 
„ or thereabouts for every Acre of arable Land, was 
per Am. or held void for the Uncertainty; but he. alſo cited a 
2 Cale in the Exchequer in 1726. where there wa 
cre, void a Modus to pay 12 4. an Acre for Up-Land and 6 d. 
_ al oe for Marſh-Land, and held good. But they all thought 
Acre for - the Modus in the preſent Cale certain, 4 d. per Acte 
tied for every Acre of paſture and Meadow Ground occu- 
and 64. for pied by thoſe that were not Inhabitants within the 
of Marſh- Pariſh; in which Caſe the Parſon had no Reaſon to 
Land, good. object that the Modus was not more extenſive, that it 
did not extend to all the Land in the Pariſh, whether 
occupied by Inhabitants, or by ſuch as were not In- 
habitants; for that had been more to the Prejudice of 
the Parſon, who, in the preſent Caſe had Tithes. in 
Kind of the Inhabitants for their Land; and as the 
Modus for paying 4 d. per Acre for all the Land in the 
Pariſh, (whether occupied by the Inhabitants or not) 
3 had been good, à fortiori this was good, becauſe more 
need not be beneficial to the Parſon. That this Modus Was certam, 
_ 1 becauſe the Parſon was always ſure of having either 
as while the his 4 d. per Acre, or what was better, his Tithes in 
Haufe ne Kind:; but by the Caſe cited from Goubolt, it 2 
the Lands in not to be neceſſary, that the Modus ſhould every Year 
Hande a take place; and here, whenever it ſhould happen . 
— — 


\ 


2 — U 


| 


the Paſture or Meadow Land were occupied by Fo- 
reigners, then the Modus would certainly ariſe ; and 
the ſame Uncertainty might be objected to the Cuſtom, 
which ſaid, that while the Religious Orders, or 
Houſes, held the Land in their own. Hands, they ſhould 
pay no Tithes, which notwithſtanding has been al- 
ways adjudged a good Cuſtom ; the like Anſwer 
might be given to the Objection to that Part of the 
Cuſtom, where the Occupier of this Land was not to 
be an Inhabitant either of Burgh or Minthorp; for if 
he were an Inhabitant of either of thoſe two Pariſhes, 
he was to pay Tithes in Kind, which was ſtill in Fa- Not neceſ- 
vour of the Parſon, The Court admitted, that every 445 to fhew 
Modus muſt be ſuppoſed to have had a reaſonable + neltdls 
Commencement 3 but as to the Neceſſity of {hewing Sent, er it 
yow that the Modus is reaſonable, that ſeemed not to might at firſt 
be fo clear; for theſe Modus's having been from Time bee e 


not now ca- 


ſuch Circumſtances in thoſe ancient Times, as * 1 


might have made ſuch a Compoſition reaſonable, tho Diftancy of 
a preſent they may not be diſcoverable; that it was ea 
enough to ſatisfy Us at this Time of ' Day, that. the that the Par- 
Parſon, Patron and Ordinary, before the reſtrictive r — 
2 | | | _— mary 
datutes, might bind the Revenues of the Parſon, and might at firit 
| | "hs 7 & ; : 
that all theſe Modus's muſt have had their Commence- — 4 


ment from an Inſtrument figned by the Parſon, Pa- and bind the 


lay, that becauſe ſuch Inſtrument, in ſo great a, Length though the 
of Time had been. loſt, therefore the Modus ſhould be * 
a the Church, as that if the Inſtrument which the A vi 
Parſon, Patron and Ordinary, had given to a, Lay- be good. 
man, Owner of ſuch a Farm, to diſcharge. the 

fam of all Tithes, (though this would... be. good 

Vhile the Inſtrument could be ſhewn) ſhould be once 

vt, this being a Privilege in nan decimando, the Pri- 

Vol. II. = 78 . vilege 


N Ss k , 


immemorial, none can know but that there were pible of be. 


tron and Ordinary; but there could be no Colour to — IP 


ſt alſo ; indeed ſo far the Law went in Favour prement te 
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vilege would be loſt by the Loſs of the Deed; but 
that in the preſent Caſe, there was no Ground to 

inſiſt on the Cuſtom's being unreaſonable ; for the 

Tithes are the Reward for the Trouble | and Cate 

which the Parſon takes of the Souls of his Pariſhi- 

oners, in which Caſe the Labourer is worthy of his 

Hire; but then, as the Parſon is not bound to go 

out of his Pariſh to viſit thoſe who only occupy 

Land within the Pariſh, ſo it is but reaſonable, that 

they who have not the Benefit of the Parſon's Care, 

ſhould anſwer the leſs Duty to him, and may well 

be excuſed for a Modus of 4 d. an Acre, which the 
Parſon cannot ſay is too little; eſpecially in this Caſe, | 
when Patt of his Proof is, that a whole Acre wa 
let for 12 d. or 8 d. an Acre in the Times of Edvard | 
the Firſt and Second, a Reaſon for avoiding this Modu, 
|  ._. as being originally too much. As to the Cale in Ie. 
Vvinx, that was obſerved to be a ſudden Opinion of 
tze Judges, upon a Motion only, and when (per- 
+". haps): only the Coumſel that made the Motion was Wi 

beeard, and none of the other Side; neither i the 
Caſe mentioned in the other cotemporary Reports; 43 
4 1 Raymond; Siderfin, Go. Alſo Mr. Juſtice Rowold 
aaſfking, with regard to the Pariſh called Skegweſs, (con- 
cCberning the Tithes and Modus whereof this Motion was 
made in Lev.) how the Practice had been, and whe- 
ther Tithes in Kind, or a Modus had been fince paid? 
it was anſwered, that notwithſtanding that Opinion, 
| this very Modus had been obſerved, and Tithe in 
\ Kind not paid, which ſhewed, that no Regatd was 
had to the Opinion, and that the Parſon was not 
adviſed to rely upon ir. Laſtly, the Chancellor and 
Felge laid great Weight on four Precedents in the 
ixchequer, cited by the Counſel for the Pariſtuo- 
ners, where that Court reſolved ſuch a Cuſtom and 
Modus to be good, and in ſome of theſe Caſes con, 

9 | 197 Fee. demned 
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gemned the Parſon in Coſts, for conteſting the Modus, | 

particularly Brown's Entries 194, 199. was cited, where 
the Pleadings of one of thoſe Caſes are to be found, 
wih a Prohibition granted thereupon. 5 
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Lord Chancellor : Eftabliſh the Modus, and difmifs 
Mr. Monſon's Croſs-Bill for Tithes in Kind, without | 
Colts, in caſe he ſubmit to the Modus. ET RET 
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8 Middleton W alker, Plaintiff ; 
Iſrael Wollaſton, Defendant. x 


A 1 HIS was a Judgment given in the Common | 
pendente lite Pleas, wherein the now Defendant was Plain- | 
„ tiff, in an Aſumpſit on a promiſſory Note 
in brought by the then Plaintiff Woollaſton, as Adminifre- WW 
maintain brought by the then Plaintift Woollaſton, as Admmi 
eorenine tor de bonis Nathanael Clerk, non Adminiſtrat by Trace Wil 
Debts due his late Wife and Executrix, pendente lite in the Spiritual 
to the De- 8 . iP Joe. in Which | 
- ceaſes, Court touching the Will of. the ſaid Frances, in w / 
-* Suit in the Spiritual Court Moollaſton the Executor n q 

in the Will of Frances was Plaintiff, againſt the Ne I 

phews and Nieces of Frances Clerk : The Plaintiff in WW « 

the Court below recovered Judgment, and y 2 /. Damages; Bl th 

upon which the Defendant below (Walter) bringing * Wl i 

| Writ of Error, and aſſigning the general Errors; 0 

| | EW "Bs ot] 


The Queſtion was, Whether an Adminiſtrator pes 
dente lite, where the Suit in the Spiritual Court 5 
touching the Executorſhip, may maintain an Actien 
for recovering the Debts due to the Deceaſed? 
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And to ſhew that he might, I argued as follows: 


th What 1 ſhall 
the Thing, 


i þ PR | _ 


2aly 5 I ſhall mention ſuch Authorities as Are in my 
Farouurt. IR 09-48 ee. 


"EW 1 
W; 5 3 
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zal, The great Inconveniencies that would enſue if 


the Law were againft me in this Point, And. 


1 
ö 


in the/laft Place ſhall endeavour'to give an Anſwer 


to thoſe Caſes which have been cited on the other Side. 
| r n e TH. . 72 
Firſt,” I preſume it will be admitted, that though a 
Man makes a' Will, and appoints an Executor, yet if 
the Executor be under any Ineapacity or Diſability 
of acting as ſuch; he is, during his Incapacity, in ma- 
ny Reſpects as no Executor, and therefore for that 
Time it is conſidered as an Inteſtacy. For this Reaſon 
the Ordinary may in theſe Caſes during the Incapaci- 
ty or Diſability, grant a temporary Adminiſtration, 
and ſuch temporary Adminiſtrator may ſue and bring 
Actions, as well as any other Adminiſtrator to whom 
a compleat Adminiſtrution is granted. I ſhall mſtaric 
in the common Caſe where an Infant (under the Age 
of ſeventeen Vears) is made Executor; here; in Regard 
the Infant, by Reaſon of the Tenderneſs of his Years, 
* for that Time incapable of acting as Executor, the 
Ordinary may gra a temporary Adminiſtration to an- 
her, during the Minority of the Infant (until his Ag 


ſue and bring Actions. Within the fame Reaſon is the 
Cale, where upon the Death of à Man. there is a Liti- 
aal Court touching the Executorſhip 


ation in the Spiritual Co 
to the Deceaſed; ſince during this Conteſt none can 
Vol. II. 7 H 3 


af ſeventeen) and ſuch” temporary Adminiſtrator ma; 


. ; 


578. 


De Form. * Trim. J . 


7 as Exzecutors ; yy Wen h the Ordinary ma may g grant 
Adminiſtration to another, pending this Suit, ' which 


Adminiſtrator may ſue, it being Part of his Ons to 


recover arne Debes of the Deceaſed. Fi 


2 mi formerly there hank bern Oe (hart 
cularly in Owen 35.) «that an Adminiſtrator aurame mi. 
nore ætate could not ſue, Lord Dyer having beld the 
ſuch an Adminiſtrator was but as a Servant or Bailiff 
But I take the Law, by very many Caſes; and 5) 4 
conſtant Courſe of ee to be now ſettled, thut 


an Adminiſtrator during the Minority of an Etecy- | 


1 a) Vide 
kin, ps 
156. 


miſtrator makes a 


D 


_ whate, Ca ad uſum 


dame lite, TT the Execueorlhip) 
| 2 ſince both are 


tor, tho! granted in the moſt reſtrictive Manner, only 


A uſum i commodum infantis, may however maintain 
an Action for a Debt due to the Deceaſed; this is 


admitted in 5 Rep. 2 9. Nigot's Cale, ſo as che Alm. 
proper Averment that the Exec 
is under ſeventeen; and ſo 18 Hob. 25 1. Carver verlus 
Huſterig ; and — ſuch Suits are really 4d yaw | 


t in Order to recover Debts due to the Eſtate. 


Theſe Authorities warranting an Adminiſtrator during 


Minority, Cc. to ſue, are carried much farther in 


1 Roll. Ar. 888. Wright's Cale, and 2 B 83. 


where it is adjudged, _ af an Adrminiſtraror dar 
Minority, Ye. brings | 


and — trr6n the minor- Exogurer Actum {ere 
teen, he is ſo far privy. to this Judgment, chat by 4 
ſpecial Scire facias he (the Executor) may ſus Erna 
tian thereon. If then an Adminiſtrator dunavty mim 
& commodum infavtis, who in ſour 
Rooks is ſaid to be as a Bailiff or 4 Servant 60 the n 
fant Executor, and in another Book is called his () 
(uræor, may maintain an Action ſor a Debt due io 
the Deceaſed; t a 5 


4 
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m Adminifitations?” -one determining on the Infants | 
coming to feventeen, and the other with the Bad of 
the Suit in the Spiritual Court; why. ſhould not theſe 
temporary Adminiſtrations 
miniſtrator to {ue? or rather, do not all the Authorities 
varrantitig an Adminiſtrator during Minority, Nc. to 

ſue, prove ſtrong for us in the preſent Caſe? Lon, 
it has been a Queſtion, Whether the O could 


beyond the Seas. 1 Lam. 3 4 A. and 4 Mod. 14. Clare vers 
{us Hodge. 
| have, that the late Chief Juſtice Bras of Contſel in 
that Cauſe; dbjected it was a veid Adminiiretion; as it 
might end ſoon after granted, and yet neither the Ad- 
miniſtrator himſelf, nor any of the Debron to the E- 
ſtate of the m 
next of Kin might return from beyond Sea, and the Ad- 
N or the Debtors of the Deceaſed, know no- 
thing of it; that ry 
Deceated would be drawn. in to make Payments to the 
Adminiſtrator, after the next of Kin's Return, conſe- 
quently after the Adminiſtrztion was determined, and 


be diſcouraged from bringing any Actions againſt the 


mult abate by the Return df the next of Kin from be- 


nie his Coſts. But notwithſtanding theſe Objections 
(viich were really made, thou we reported in the 
books) the Curt adjndge way an Ame 
granted durante abſentia,' & 


* 


be grand Inconvenienos that would enſue, if 
* te Delos of hw Deceaſed: could nut be recover 
1 during the Abſence ii the Executor 


dees f the Teal zel ls Br 46 ſuch 


grant Adminiſtration durante abſentia of the next of Kn 
And I find in a Manuſcript Report which 


that ſuch an Adminiſtrator durante abſentia, Ic. might 


„S Th "The Court farther ſaid; that if any af the 


equally impower each Ad- 


this Means the Debtors of the 


mem of ee eee ſoraſmuch as ſuch Aion 
yond Sea before the Judgment, and the Admminiftratot 


and the very 
given, as reported. in a hay td prevent 


Admi- 1 
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* 


the Return of the Executor; yet if the Debtor who 


Slaughter verſus May, not only proves that an Adm. 
niſtrator durante abſentia may bring an Action, but | 
alſo is an expreſs Authority in this very Point, that 


but did not aver that 7. & the Executor was then 
abſent, or where he was upen which the Court 


Power to grant Adminiſtration during Abſence, 'as well 
as during Minority, or | pendente lie, and that ſuch 


are conſidered as on the Level, and if ſo; no Realon 
well as an Adminiſtrator during Minority, of during 


preſent; becauſe there the Ad 


9 


Adminiſtrator durante abſentid; Fc.” tho? it was after 


paid the Money had no Notice of ſuch Retum, it 
would be a good Payment. Now this Caſe prove, 
not only that an Adminiſtration durante adſentia, &. 
is good, but that the chief Reaſon inducing the Court 
to be of that Opinion was, that by the Adminiſtrator; : 
being enabled to get in the Debts due to the Deceaſed, 
the grand Inconvenience. which otherwiſe might happen 
would be prevented; and if an Adminiſtrator” dar- 
abſentia, Tc. may ſue, within the ſame Reaſon ought | 
an Adminiſtrator pendente lite. The Caſe in 1 Salt. 42, 


an Adminiſtrator pendente lite touching the Executor- | 
ſhip may, if he makes a proper Averment. That Caſe | 
was, H. being an Adminiſtrator durante abſemii of 7.8. | 
an Executor, brought an Action of Debt on a Bond, 


ſaid, it was but reaſonable the Ordinary ſhould have 


Adminiſtrator is accountable to the Executor, whole 
but the Plaintiff ought to aver him to be abſent. 
Noy in this Caſe it appears that the Court put theſe 
three temporary Adminiſtrators upon the ſame Foot- 
ing; and I believe, in all Books, where named, 


can be given why an Adminiſtrator pendame lite touch · 


— * 


ing an Executorſhip ſhould not bring an Action, ® 


Abſence; nay, the allowing the Adminiffrator durant 
abſentid to bring an Action is a ſtronger Cale ee 


miniſtration” 


4 
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termine, * yet icher the Plaintilf the Adminiſtra- 
tor, nor the Defendant the Debtor,” know any Thing 
of, nor have any Foſſibility to diſcover it; alſo in 
that Caſe there is all the Time a good Executor ca- 


fon, or ſue by Letter of Attorney; whereas the End 
of a Suit, during the Pendeney whereof Admini- 
ſration is to continue, may be ſeen by any one at 
any Time reſorting to the Proceedings in the Court 
where the Litigation touching the Executorſhip depen- 

ded: Therefore all theſe Authorities which warrant 
—— to be brought by an Adminiſtrator during the 
Ablence of an Executor, are juſt ſo many . 

ties for me; and the Caſe of Slaughter verſus May 
warez that of an Adminiſtrator pendente lite 
touching an Executor, is an: Authority in the very 


$74.) theſe three 8 ions 
Notice of, and upon. the ſame 1 beides 
which, is added, « That though there be no Suit or 
. * Cintroverly- depending — 2 the 'Executorſhip, 
* and tho! there be an Executor, yet if he does not 


* miniſtration until the Executor comes in and proves 
* the Will.” Alſo it is held, that if an Executor 


afterwards - becomes Lunatick, and thereby diſabled 


Chief Juſtice, in the Caſe of Hills, verſus, Mills, re- 


m Executor —.— a Bankrupt, becauſe there be- 


rary Adminiſtrations be, if by Virtue 
4 l De 


ert. | 
Val. I. 71 


Tr 


1 


* 


a. 
= 


— 


pable of acting, who. may prove the Will by Commiſ- 


„come in, the Ordinary may grant a temporary Ad- 


from acting, there, for Neceſſitys Sake, the Ordi- 
nary may grant a temporary Aden Renton. with the 
Will annexed ; this I remember was, laid by jon 


ported ſhort in 1 Call. 36. but that otherwiſe it ws 


ing no Diſability in ſuch Caſe, no temporary Adminis 
raw reg be granted: But. of very labs Uſe would 


Point. In Gibſow! $ Codex. ores Ecclefraſtici * (Page 
Adminiſtratic | 


5 ths: Del could not. * * 


eta 
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Ordinary is not bound to grant them to the tert of 
Kin, as was held Hob. 2 50. Bryers verſus Goddardy and 


may ſue, tho out of the Statute, why may not an Ad- 
miniſtrator pendente "lite ſue alſo? I take all theſe tempo- 


ol the Statute of Faw. 3. as they are 


It is | objetted, that 1 no Admicifiraror be the Sta: 
tute of 31 Edw. 3. cab. 11. could bring an Adio, 
and that the Statute' impowering an Admitiſtrator to 
1 does not extend wo one | A Lie. e 4 

4Þt * 


- Reſp. All thels — Adwinibatons are 
out of the Statute, and in ſuch Seele | 


1 Vent. 219. Thomas verſus Butler; but if an Admin 
ſtrator during the Minority or Abſence of an Executor 


rary Adminiſtrators to be within the Reaſon: and Equity | 
deputed by the Ordi- 
nary, which are the very Words; and fince in all choſe 
Caſes the Deceaſed dies for the Time, and to ſomt Pur 
oleh m there is then 1 no wag: to aft a8 * 


Now 1 will roalaler the v great and mani In- 


conveniencies which would enſue, if an Adminiſtrator 


Danger of being loft, if not ſued for in Time; would 


all thoſe Debts ſhould be loſt? Su 
bf the Eſtate conſiſted of Debts in Trade, as Book- 


barred by the Statute of Litnitations, and that the 


pendente lite touching an Executorſnip could not at 
ne to recover the Depts of the” ceaſed. 


Seppel theſe conſiſted. andy or vigh 0% in out- 
finding: Debts, owing on hazardous Securities, 0r 
from Perſons in doubtful Circumſtances, in apparent 


it not be an irreparable Loſs to the Eſtate, and to the 
Creditors of dis Deceaſed, if for Want of a — 
given by Law to the Adminiſtrator  pendemie 

Suppoſe the chief Part 


Debts, which are fimple Contract and liable to be 


2 == as ( T 


Years have begun to incur in the Life. time oF * De. 


— ũ— —— —— — 
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ceaſed, and conſequently muſt run on; would it not 
be a Thing of the moſt miſchievous Conſequence, 
and render the Law extremely defective, if the Ad- 
miniſtrator pendente lite were not allowed to fue: for 
theſe Book-Debts, in order to pteverit them from be- 
ing barred by the Statute, and thereby fecurè the E- 
ſtate of the Deceaſed; and perhaps ſave his Creditors 
from being ruined? The other Side, in this Caſe, 
re endeavouring to make 4 very nice Difference, 
where really there is none, bet wixt an Adminiſtrator 
te lite and other Temporary Adminiſtrators; and 
yet to What Purpoſe. is this extreme Nicety to be ſup- 
potted? Why, only to introduce great and Publick 
Miſchief. ' On the other Hand, there can be no In- 
conrenience in allowing this Adminiſtrator pendente 
he to ſue for the Debts of the Deceaſed; the Hand 
of the Adminiſtrator Who is to recover them, muſt be 
ſuppoſed. ſafe; this Court may fo far take Notice of the 
Þiritual Courts, as to be ſenfible that theſe Tempo- 
ry Adminiſtrators give Security there proportionably 
to the Value of the Eſtate of the Deceaſed, or, if 
that were out of the Caſe, every Perſon is prima: facie 
intended by Law of Sufficiency to perform his Truſt, 


» 


and not to be inſolvent, Nihil negquam preſumendum; 
and whatever ſuch Adminiſtrator does receive of the 
Ellate of the Deceaſed, he muſt be accountable for 
to the Executor when he ſhall have proved the Will. 
Belides, as this Adminiſtrator is allowed to be ſued, 
aby ſhould he not alfo be allowed to fue, why. fhould 
t not be mutual, efpecially ſince the allowing him to 
ſue is the only Way to enable him to anſwer the Suits 

brought againſt him; I muſt own, that an Executor 
& ſon tort may be ſued, and yet cannot fue; for 
s he comes in intirely by Wrong, and as a Tort-feaſor, 
be ſhall have none of the Privileges of a rightful Ex- 
ccutor; but in the preſent Caſe, our Adminiſtrator 
Pendente lite cannot be ſaid to come in by hs 


reren 
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8 why is this, when ſuch Adminiſtrators can ſell no other | 
Goods? Surely for the Sake of Neceſſity, and to pres | 


when he is conſtituted by the Adt of the Cour, of 
that Court too, which has a proper Juriſd;iQion ; in 


though it be but ad uſum & commodum Infantis, ma 
| fell bong peritura. And the like Power will (I pre- 


indeed the chief End of all Laws. But it would very 
much leſſen and take off from the Uſe and Benefit of 


on the other Side; 4} tho 1 here beg Leave to 
founded on good Reaſon, ou ght to be 


3 


granting Adminiſtrations. It will be ning, that 
an Adm iniſtrator durante minore ætate of an Executor, | 


may yet 


ſume) be allowed an Adminiſtrator. e lite, my 


vent theſe bona peritura from being Fit 3 and js 
there not the {ame Neceſſity to take Care of hazardous 

Debts, and prevent Debts "oy ſimple Contract from | 
being barred by the Statute of Limitations? Do not 

they require the ſame Care to ſecure them from be⸗ 

ing loſt, as bona peritura do? Yes certainly, as pro- - 
bably the Debts are of a much. greater Value than the | 
Goods. The 8 piritual Courts have of late « come into 
this Way of granting Temporary Adminiſtrations and 

my Lords the Judges have been plealed to allow them 
good i in Law, though, out of the Statute which per- | 
mits, nay requires the Ordinary to grant Aen. 
tion; and this the Courts of Common Law have done, 
for the Eaſe and Convenience of the Subject, which is 


theſe Adminiſtrations, if it ſhould be adj udg deed, on 
none by Virtue thereof were capable of ſuing for and 
recovering the Debts of the Deceaſed: This Souls 
tion aca 5 reduce the Grant of Letters of Adminiſtra- 
tion pendente lite, to no more e than Letters a audi. 
is Ve. e eee 


And now, as to o the Authorities 19 6 have been cred 


that nothing leſs than ſolemn Reſolutions, ſuch: ag. ar6 
ſufficient to intro: 


duce ſo great an eee 3 whereas * I take i 
2 — amoſg 
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among all the Authorities cited againſt us, there is 
not one Caſe adjudged in the Point. 
As to Moor 636. Robins Caſe, (Trin. 43 Elix) it 
was thus: Tw O Executors conteſt in the Spiritual 
Court, whereupon the Ordinary grants Admini- 
ſtration pendente 8 lite, and it ſeemed to the Court 
(cuble ſays the Book) that he could not do it; 
theſe are all the Words of the Caſe 3 but here was 
no judgment, nor any Reaſon given in Support of 
the Opinion; and to over-ballance this Authority, 1 
vould quote againſt it the Caſe of Slaughter verſus May 
in Saſk. 42. and the Reaſon given in 1 Latw. 242. for 
the Reſolution in Clare verſus Hodg 


e; here are two Au- 
thorities to one which ſay it is a great Inconvenience 
where none can ſue for the Debts of the Deceaſed; 
ind as they are the latter, ſo are they the better Au- 
tborities. As to Carthew's Rep. 15 3. Frederick verſus 
Hook, that was an Action of Debt on a Bond brought 
by the Plaintiff Frederick, on a ſpecial Adminiſtration 
(ad the Bond, pendente lite concerning the laſt Will 
o the Lady Frederick; the Defendant pleaded in A- 
batement, that the Lady Frederick: made her Will, 
ad thereby conſlituted the Plaintiff her Executor, 
ad that the - Plaintiff ſuſcepit ſuper ſe onus executionis 
telamenti predic, and prayed the Judgment of the 
Court, for that the Plaintiff brought his Action as Ad- 
niniſtrator and not as Executor; upon which the 
Paintiff demurred; the Court held that the Admini- 
ration granted e lite in the Spiritual Court 
encerning a Will was utterly: void, and that the Diffe- 
rence was, where there is a Controverſy in the Spiritual 
Court concerning a Rigbr of Adminiſtration, and Where it 
8 concerning a Will, as in that Caſe; that in the firſt the 
Aiminiſtration, granted pendente lite is good, but other- 7 
Viſe where the Controverſy is cuncerning a Will, for he e 
Vol. II. 4 Hobo lp e i — 
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who comes in under a Will ſhall avoid all which an 
Adminiſtrator can do, and then it is {aid in the End 
of the Caſe, that the Plaintiff proceeded no farther 
in that Action: Now it is plain upon the Words of 
the Book, that this Caſe was never adjudged, but the 
Objection ſtarted upon the Demurrer; and at that 
Time the Court held the Adminiſtration granted 


pendente lite touching the Will void; whereupor 
it is ſaid, that the Plaintiff proceeded no Rats © 


that Action; and poſhbly he had no Occaſion ; the 
Defendant in ſo plain a Caſe as that of Debt on Bond, 
having gained ſome Time by his Plea, probably paid 
the Money, or it may be, the Will of Lady Frederick 
was ſoon afterwards proved, and ſo the Objection re- 
moved; but this is not mentioned, only ſo far ap- 
pears, that no judgment was given in the Caſe. In 
the next place it is obſervable, that this very Au | 
thority allows an Adminiſtration granted pendente lite 
touching an Adminiſtration to be good; whereas this 
Temporary one is as much out of the Statntes enabling Wl 
the Ordinary to grant Adminiſtration, as any other 
Temporary Adminiſtration whatever; and ſo this 
very Cafe cited on the other Side, anſwers one of the 
Objections which they make: But the Reaſon is very 
fight which is given by the Book to make a Difference 
betwixt an Adminiftration granted pexdente lite touch- 
ing an Adminiftration, viz. that this is good; but that 
an Adminiſtration granted pendente lite concerning 2 
Will is void ; why ? Becauſe he that comes in un- 
der the Will ſhall avoid all that an Adminiſtrator pew 
demte lite can do; now this is no Reaſon at all; all that 
can be meant by it is but this, that an Executor ſhall 
void any Grant, Aſſignment, or Releaſe made by n 
Adminiſtrator lte of any Part of the De 
ceaſed's Eſtate, if made to his Prejudice; but the 
Adminiſtrator's ſuing for Debts due to the 
and preventing their being loſt by the Debtors 


SSS. VVVVVVVVVVVVVV 
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dice tO the Executor » The Adminiſtrator | pendente lie, 
as ſoon as he receives a Debt, is accountable for it 
and muſt pay it over to the Exetutor; it cannot 
ſurely be intended, by this Reaſon of the Executor's 
avoiding all Ads of the Adminiſtrator pendente lite, 
that if ſuch Adminiſtrator recovers Judgment againſt 


and takes out Execution, that the Executor ſhall avoid 
all this, and make the Debtor pay the Debt over again, 
which he was before compelled to pay by Courſe of Law, 
and which the Executor is at Liberty to receive at his 
Pleaſure from the Adminiſtrator pendeme lite; this 
would be doing a great Hardſhip without the leaſt 
Occaſion 4 | | FE | ö . e 


Or, putting this Caſe farther ; ſuppoſe the Adminl- 
ſtrator pendente lite had got Judgment | againſt a 
Debtor of the Deceaſed, ind 


had proved the Will, whereby the Adminiſttation pe- 
ume lite had determined, could this any ways pre- 
juice the Bxecutor? No; fo far from it, that (as 1 


may take Advantage of this Judgment, and bring 4 


n the ſame Manner as an Infant Executor, having at- 


te Minority of the Executor, which has been ad- 
judged; ſo that the Reaſon given why the Executor 


beute lite, can only relate to Grants, Aſſignments or 


of the Executor; whereas all thoſe which are 


his Benefit ſhall tand. 


. * 8 A " 
' : 0 


becoming inſolvent, or from being barred by the Sta- 
tute of Lamitations, is a Service and can be no Preju- 


2 Debtor of the Deceaſed for a Debt due to him, 


thereby ſecured the 


Ipecial Seire facias in order to ſue out Execution on it 


lamed ſeventeen, may ſue out a ſpecial Sire fatias up- 
M a Judgment | recovered by an Adtr miſtrator during 


hall avoid any Ad done by the Adminiſtrator pen 


Releaſes made by fuch an Adminiſtrator to the Preju- 


The 
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Infant Executor; and therefore an Adminiſtrator du- 


cannot aſſign or fell any of his Goods; and therefore 
this Caſe. only ſhews, that an Adminiſtrator pendeme 


De Term. J. Trin. 1731. 


The other Caſe is that of Smith verſus Smith, cite 
by Serjeant Carthew, in his Report of the former of | 


Frederick verſus Hook, from 3 Keb. 5 4. and this J admit 


to have been adjudged; but however, it will not (as 
I apprehend) appear to be material to the preſent Que. | 
ſtion; there the Plaintiff brought Trover as Executor for 


the Converſion of ſome Goods, and on Not guilty plead. 
ed, the Jury found a ſpecial Verdict, that the'Plaintif 


was the Executor named in the Will of J. S. that the 
Goods in Queſtion were the Goods of J. &. and that 


the Defendant in the Action of Trover had Admini- 


ſtration granted to him of the Goods of J. & pendeme | 


lite touching the Will; adjudged for the Plaintiff in 


Trover, becauſe the Adminiſtration was merely void; 
and the Book ſays, that this Judgment was alſo given 


upon the Diſtinction above-mentioned. Now that this 


Judgment was very right and juſt I freely allow; but 
that the ſame was given upon the Diſtinction betwirt 
an Adminiſtration pendente lite touching a Will, and 
an Adminiftration pendente lite touching an Admini- 
ſtration, I can hardly think; all determined in this 
Caſe is, that the Property of the Goods of the De- 
ceaſed was in the Executor, and not in the Admini- 
ſtrator pendente lite, which J admit : For ſo in the Calc 
where an Adminiſtration is granted durante minore 41ate 
of an Executor, the Property of the Goods is in ſuch 


ring Minority cannot fell any of the Goods, which 
he neceſſarily might do, if he had the Property. But 
it is plain, that an Adminiſtrator durante minore 4146 
may ſue for the Debts due to the Deceaſed, though he 


| ——- x TD YT TCR 2 


lite is upon the Level with an Adminiſtrator during 
the Minority of an Infant Executor, which I do not 


controvert. So that upon the whole, as the princ 


5 1 Cale 
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Caſe in Serjeant Carthew's Reports of ' Frederick verſus 
Hook is not adjudged ; and as the Reaſon given for the 
Opinion of the Court rather weakens its Authority, 
and that cited there and reported in Keble, of Smith 
verſus Smith, though adjudged, is not to the Purpoſe ; 


Caſe now in Queſtion, which is ſtrong for us, from 
the very great Miſchief and Inconvenience that would 
follow, if an Adminiſtrator pendente lite could not 
ſue and recover Debts due to the Deceaſed, to the'great 


| bumbly apprehend, that from the Reaſon of the 


Loſs of his Creditors, and perhaps to the Ruin of the 


Eſtate; as there is not one adjudged Caſe againſt us, 
and on the other Hand ſeveral in our Favour de- 
termining that a Temporary Adminiſtrator may ſue z 
and in the laſt Place, as there are others that put all 
thele Temporary Adminiſtrators upon a Ballance, or 
upon the ſame Footing, I am to pray that the Judg- 
ment given in C. B. may be now affirmed, 


Whereupon the Lord Raymond Chief Juſtice, Page 
and Probyn Juſtices were of Opinion for affirming the 


af an Executor was, becauſe during the Infancy of the 
Executor there was no Perſon capable of ſuing or re- 
wrering the Debts of the Deceaſed ; that pendente lite 
dere being no Executor that can ſue, ſuch Caſe is 


ad with very great Inconveniencies, for the Rea 
ons that had been given; that the Caſe of an Ad- 


onger, there being an Executor capable of acting, 
Who might by Commiſſion prove the Will, and fue by 


out of the Statutes of Edw. 3. and Hen. 8. were yet 


ſulgment ; and that the Ordinary had a Power to 
grant Adminiſtration pendente lite, tho touching an Ex- 
cutorſhip ; that the Reaſon of the Ordinary's having 
a Power to grant Adminiſtration durante minore atate 


Within the ſame Miſchief, which would be attend- 
miniſtrator during the Abſence of the Executor was 


Attorney ; that all theſe Temporary Adminiſtrations, 
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to be conſidered; that in the Cafes cited from My 


the Opinion. * 


mento anne xo, which cannot be done when the Will is 


terwards affirmed with the Concurrence of Mr. Ju | 


allowed to be within the Equity of thoſe Statutes fi 
the Eaſe and Convenience of the Subject, which ouyhe 


and Carthew there was no Judgment ; and the Reaſon 
given in the latter of thoſe Books, did not maintain 


But Lee juſtice doubted; for he ſaid, an Admini- 
ſtration pendeme lite touching the Executorſhip ſeemed 
to differ from Adminiſtrations durante minore ctate, or 
durante abſentia of an Executor, becauſe in the two 
laſt Caſes the Adminiſtrations were granted cum teſt 


in Controverſy; & adjory. But Judgment was af. 


ſtice Lee. Y 
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5 | Caſe (189.) 


ol 15 n Aiſcough. NI N 1 Na King 

PON a Petition for a Writ de Ventre inſpicientls papel 
1 the Cale was: Sir Jobn Chaphn, Bart. a young . i. 
Gentleman of about the Age of nineteen, ſeiſed of a 
great real Eſtate in Lincolnſhire, was drawn in by one 
Morris a Bailiff, who lived in Claye-Market, to marry 
bis Daughter, an Infant about ſixteen, and after the 
Marriage Sir John was prevailed upon to make his 
Will, and thereby to deviſe all his perſonal Eſtate to 
bis Wife; within two Months after the Marriage Sir 

John died, leaving three Siſters, who were his Heirs 

at Law, in Caſe of no Ifſue by this Marriage. 


The Widow pretending to be with Child, the three 
viſters petitioned for a Writ de Ventre inſpielendo, in- 
iſting by their Counſel, that this was s Writ at Com- 
mon Law, a Matter of Right, and eſpecially proper 
n the preſent Caſe, where the Petitioners Family hal 
been twice impoſed upon already, firſt by che impro- 
ndent and unequal Marriage, and afterwards by the 
Vill, which gave all the Teſtator's perſonal Eſtate to 
ts new Wife, from whence there was great Room 
io ſulpect another Fraud might be put upon the Fa- 
mily by a falſe and fuppoſititious Child, and ſo the Si- 

ers and next Heirs be deprived of their Right to the 
Inheritance 3 and for this Purpoſe 1 Inſt. 8. b. Cro. Elia 
556, Moor 523. Willoughby's Caſe, and Cro. Fac: 68 5. 
Treaker's Caſe, were cited, but more particularly the 
ulcitor General inſiſted on the Cafe of the Attorney The Effect 
General verſus La Roche, determined by the Maſter of the'sf this Writ 
Rolls about fix Years ſince, where one by Will gave à 4 Bil in E. 
um of Money to be laid out in Land and ſettled on wity, were 
| 4 5-4 "lhe 3 akmp 513 0 Dillhd A. Money was 


Charity o. Lies INE] Aua dueeꝛviſed to a 
wo 7 on the Death of A. without Iſſue, J. dying and leaving a Widow of ill Fame, 
Pretended to be with Child, N 
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A. (who was an extravagant Perſon) for Life, Remain. 
der to his firſt, &c. Son in Tail Male, Remainder to 
his Daughters in Tail general, Remainder to a Cha- 
rity : A. married a Woman of an ill Reputation, and 
dying ſoon after, the Wife pretended to be with Child 
whereupon the Maſter of the Rolls, in order to pre. 
ſerve the Charity from any falſe and ſuppolititious 
Child, decreed the Maſter to appoint two Midwives, 
who ſhould reſort to the Widow, ſearch her, and ec 
whether ſhe was wich Child or not, and attend at the 


Birth; and that afterwards, there being an Attendance 


- ought to have proved, Sir Joby. died ſeiſed of ſome 


on the Maſter in Relation to this Cauſe, the Widow 


perceiving the Matter would be diſcovered, volun- 


tarily came before the Maſter, and declared that ſhe 
was not with Child ; by which Means the Right to the 
Money was preſerved for the Charity. | 5 


The Petitioners in the principal Caſe farther prayed, 
that whereas the Widow was now at her late Huſband's 


Seat in Lincolnſhire, this might be as her (a) Caſtle, | 


wherein ſhe ſhould be confined and continue until the 
Time of her Delivery, and that ſome Woman might 
be always . reſident with her both before and at the 
Birth. ok a, 7 FE + 


Againſt which it was urged, that here was no Crime | 
in Sir John the Infant's marrying Morris's Daughter, 
or in her being married to Sir John, who was of Age 
to chuſe a Wife for himſelf, and who might think 
Beauty and Virtue a ſufficient Portion, eſpecially when 
his Fortune had put him above the Want of Money 3 


that here was not the leaſt Imputation on the La- 
dy's Character; that as it had not appeared an) 
Fraud or Colluſion was intended, it was very unrez 


ſonable to ſuſpect ſhe would be guilty of impoling * 
falſe Child on the Family ; alſo, that the other Side 


1 Lands 


Lands in (a)  Fee-{imple, whereas it was reported that ( Vide 


Conſequently no Probability of her being brought to 
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by a Family Settlement the Eſtate was, intaſſed;, that fopra * 
it would be an Hardſhip on a! Ladyſfef ſo tender Years 
to ſend a Jury of Matrons to inſpect her; and ſhe be- 
ing now with Child, might be of dangerous Conſe- 
quence, and occaſion à Miſcarriage, à Thing poſſibly 
wiſhed for by the other Side; however it ne boped 
the Court would not grant this Writ: unleſs there was 
juſt Reaſon for it; then with Regard, to her ſtaying at 
the Seat in Lincolnſbire, it was, repreſented to he an old 
Houſe much out of Repair, and that ſhe having no 
Friends or Relations: in that Neighbour - od it would 
be cruel to force her to continue there; alſo Affidavits 
were read, proving ſhe Was with Child, which Fact 
was not diſputed. Ts of 


a * * 
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Lord Chancellor : I take this Writ de Ventre inſpiciendo Held to be a | 
to be of common Right, it is in the Regiſteh, though n, 
not in E N. B. and is for the Security of the next Right, being 
Heir, to Tue him or her againſt fraudulent. or ſuppo- D ; 
intious Births ; as to what is objected, that the Peti- from a frau- 
tioners are intitled only to an Eſtate- tail, this, at the —_— h 
Time the Writ was firſt allowed, being à qualified * 
Fee, is ſufficient; beſides, any Affidavits proving that for a Te- 
ir John was in Poſſeſſion of Land, will induce me pntig Tail 
prima facie to intend it a Fee- ſimple; but as it may be the Time it 
an Hardſhip to oblige the Lady to liye in Lincoluſtire, oed, an E 
fr from any of her Friends ànd Relations, and ſince fate-tailwas 


the Marriage appears to have been but in Mareb laſt, plats "0 5%. 


ted before Chriſmas, and as her Father conſents that bang ad. 


| 2 "24 ; 1 ; 7 g 

lhe ſhall be in Town before Michaelmas, and reſide in 28 E 
0 ; . 0 bs 0 + \ 8 5 . ; : 1 
K. James's Pariſh: in Middleſex, let the Writ de Ven- che bn” 
tre inſpiciendo iſſue at Michaelmas, directed to the She- 4505 . 
rift of Middleſex; in the mean while the | preſent able to boch 

| N = 8 Heirs en, 
Nall de till delivered, and where the Heir may from Time to Time, at proper Seaſons and on 

ce, ſend Women to ſee her, and to de preſent when the Child is born; and in ſuch 

no Need to execute the Writ in a ſtrict Manner. VV 


* 


\ 


( 599). "De Term. . Trin: 1731. 
e ee 
Heirs may fend two Women at ſeaſonable Ting, to 
fee whether ſhe is with Child, they giving reaſonable 
Notice before Hand, fo that this may be attended with 
, as s little Inconvenience a Je to the young Lady 


Ns; The fiſt Writ is to Leier the Widow 
be with Child & guundo paritura;"and if the-Jury find 
her with Child, then ſhe is to be removed by 222 
Writ iſſuing out of C. B. (where the firſt is . 

to a Caſtle where the Sheriff is to keep her ſafely; ; u 
cro. Jac. 685, 686. But in the piped: Cale; the 
Lord Chancellor ſaid, there was no Occaſion to execute 
the Writ in that tri Manner, provided People of Skill | 
had from Time to Time free * to N reg 

be preſent at the Birth. 
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Caſe (190. Geor 72 Wee Eſa; and. Sir Charles 

Lid han- ron Knt. (younger Sons of  Sir| . 

eln King. Thomas Vernon deceaſed) and Charles 

Vernon and Thomas Vernon Infants, Plan 
the two Sons of the ſaid Sir Charlies, 

Vernon, by their ather and next 

Friend, e } a 


"7 Vernon. Widow, Executrix of} 
Thomas Vernon Eſq; deceaſed, whol 
was the eldeſt ſurviving Son of the 5 Jt. 


ſaid Hir Thomas Vernon, and was 
+ xecutor of his . B Bro ther _ | 


Vernon ge } p 

3 W 

Covepatt Jn "41s Bill was for a 0 Performpack of Mar - 
onſidera- De 

tion of Mar- 1 riage Articles, whereby Thomas Vernon the , of 

te Lands of dant's late Husband and Teſtator covenanted inter y 

1nnum on 
Husband and Wife and the Iflue Male of the Marriage, Remainder to the Brothers of de I M. 


Husband ; Equity will compel an Execution of this Covenant, and not = the Party to n 
Action of Covenant in the Truſtee's — FRO 


—— 
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to purchaſe Lands of 3 50 1. per Amun, and ſettle them 
on himſelf for Life, Remainder tu his Wife the Deſen - 
dant for Life, Remainder to their firſt, Wc. Son in 
Tail Male, Remainder: to the Heirs Male of the Body 
of the ſaid Thomas Vernon by any other Wife, Remain 
der to his Brother the Plaintiff -Geoyge Vernon for Life, 
Remainder to his firſt, We. Son in Fail Male, Remain- 
der to the Plaintiff Sir Charles in like Manner, Remainder 
to himſelf in Fee. „ 1 . 


The Bill ſet forth, that Henry Vernon, eldeſt Brother 
of the ſaid, Thomas, having acquired a conſiderable per - 
ſonal Eſtate in Turkey, by his Will, after ſome Lega- 
cies, deviſed the Reſidue, being about 10,000 L to his 
Brother the {aid Thomas Vernon, and in caſe he died 
without Heirs Male of his Body, then to his two Bro- 
thers the Plaintiffs George and Sir Charles Vernon, to be 
equally divided between them; ſoon after which the 
Teftator Henry died a Bachelor. 


That afterwards the ſaid Thomas Vernon, the next 
Brother of the Teſtator Henry, intermarried with the 
Detendant Jane, and by Articles made before Marriage 
dated the 6th of September 1695, it was agreed, that 
the {aid Fane (then Jane ile) ſhould convey her In- 
teritance in or near Crawley and Cobham in Surrey, 
to the Uſe of him the ſaid Thomas her intended Huſ- 
land for his Life, Remainder to herſelf for - Life, 
Remainder to their firſt and every other Son in Tail 
Male, Remainder. to their Daughters in Tail general, 
Remainder to Thomas Vernon in Fee; in Conſideration 
"hereof, and of the {aid Marriage, us alſo of 1500 . 

n Money, Thomas Vernon covenanted to purchaſe Lands 

cb 350 J per Annum, and ſertle them on himſelf and his 

Vite Jane for their Lives, Remainder to their firſt and 

every other Son in Tail Male, Remainder to the Heirs 

Vale of the Body of Thomas Vernon, Remainder to the 
Plaintiff 


(596) Dae Term. J. Trin. 1731. 


Plaintiff George Vernon for 1 Remainder to bis Gr 
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| and every other Son in Tail Male, Remainder to the 
4 Plaintiff Sir Charles Vernon for Life, Remainder to his 
1 firſt and every other Son in Taik Male, Remainder to 
{ | Thomas Vernon in Fee; to which Articles Sir Thoma: 
Vernon the Father was a Party, but neither gave, nor 
i covenanted to __ or n fi. OY O the 
4 ane \ £1218 Is 

i | Soon after the Marriage was loleranized; ns he 
wW mas Vernon having omitted to' ſettle any Lands to ſuch 
| | Uſes as were agreed to be limited by the Articles, de- 
'* viſed all his real and perſonal Eftate to the Defendant 
'} Fane his Wite and Executrix, charged'with Portions for 
1 his three Daughters, and in Auguſt 1726 hy — | 
1 Iſſue Male:  Whereupon 


2 
— a — — 


His t two Brothers the Plaintiff now deute their 
Bill for a ſpecific Performance of theſe Articles, (ux) 
that Lands of 3 50 L. a Year ſhould be "PO and 
ſettled roms thereto. 
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For the Plaintiffs it was inſiſted, "hs Thomas 
Vernon having ſolemnly on his Marriage covenant- 
ed to make this Settlement to his own Brothers, and 
upon that Inducement the Father having come in- 
to the Articles, and as it was a reaſonable Covenant 
in it ſelf, ſo it was juft Mr. Vernon ſhould be com- 

pelled to: inake” it good, and ſettle Lands in Manner 
as aforeſaid; that it was to be preſumed Mr. Vernon, 
the Defendant's late Husband 42 Teſtator, entered 
the more readily into the Agreement, in order to 

make ſome Satisfaction for the Advantage accrung to 
him by the void Deviſe over of his Brother Hem" 
perſonal Eſtate, in Caſe of Failure of Iſſue Male df 
his Body, to his two Brothers the Plaintiffs George and 


Sir Charles Vernon; allo that the Defendant Jane * 


De Term. J Trin. 1731. (597) 
bad by Letters, after her Husband's Death, promiſed 

to perform his Marriage Articles in purchaſing: and ſet- 

ting Lands accordingly 3 and ſeveral Caſes were cited 

in Behalf of the Plaintiffs, particularly that of (a) Ofs (e) Ante 


good and Strode, determined- farſt by | Lord Macclesfield, 245. 
and afterwards affirmed on a Rehearing by. Lord King, 


© ©4 =—_—y 


where a Covenant for ſettling Lands on a Nephew, in 
Default of the Son's dying without Iſſue Male, was de- 
creed to be carried into Execution — © 


* 


For the Defendant it was urged, that the Cove 
nant, as to the Plaintiffs the Brothers of Thomas Per- 
non, was merely voluntary, not within any of the 
Conſiderations expreſſed in the Articles, which were 
that of Marriage, of the Wife's covenanting to ſet- 
tk her Inheritance, and the pecuniary Portion 'of 
1500 J. which ſhe brought, and that theſe being all 
expreſs Conſiderations, no other could be intended, 
expreſſio unius eſt excluſio alterius; that in Bedells 
Caſe, 7 Co. 40. it is ſaid, if the Father, in Conſi- 
deration of 100 J. paid by his Son, covenants to ſtand 
leiſed to the Uſe of the Son, this Deed muſt. ope- 
rate as a Bargain and Sale, and be inrolled, though 
in caſe of a Son, by Reaſon of the expreſs Conſidera- 
ton; and ſo here no Conſideration could be intended 
but what appeared, which Caſe was the ſtronger, as 
tte uſual Clauſe, (viz.) and for divers other Cauſes and 
(onfderations, is omitted in the Deed: That if by a 
different Deed, and not by theſe Articles, Thomas Ver- 
aun had covenanted to ſettle Lands of 3 50 J. per An- 
um, without any Conſideration, Equity would not 
have compelled him to perform it; and as a Nudum 
hactum would not bind at Law, ſo neither would a 
Covenant if voluntary, and without a Conſideration, 
Olige in Equity; beſides, this Remainder to the Plain- 
s Brothers was not only voluntary but intirely 
precarious, in the Power of Thomas Vernon to have 
Vol. II. 5 4 barred 


* 


(5 


98) 


— — 


5 binding; that as to the Caſe of Oſgood and Strode, cited 
on the other Side, where there was a Covenant for 


| the would not put her Husband's Brothers to the Ex. 


barred at his Pleaſure, by a Common Recovery, 23 
ſoon as made; and it muſt have been intended that 
be ſhould never be ſued for a Performance. of it, 
ſince the very Suit would be a Provocation to him to 
bar the Remainder when ſettled. That as to Sir Thy. 
mas Vernon 's being made Party to the Articles, it could 
not be material, becauſe nothing moved from him, nor 
did he undertake to pay or ſettle any Thing; and if it 
was an Objection againſt the Defendant, that Sir Th 
mas Vernon was a Party, it was ſurely as material an one 
againſt the Plaintiffs, that they were not Parties to the 
Articles. That the Plaintiffs ſeemed conſcious a Conſi- 
deration was neceſſary, by their endeavouring to boul- 
ſter up this Covenant, and make it as a Conſideration, 
that it was done by Mr. Vernon with Deſign to make | 
datisfaction for the perſonal Eſtate ſettled by Henry Ver. 


non s Will on the Plaintiffs, in caſe he (Thomas Vern) 


ſhould die without Iſſue Male, which from the Ne- 
moteneſs of the Limitation veſted abſolutely. in him; 

whereas the Anſwer to this was eaſy, (via.) that fuch I 
Will was either good, in which Caſe the Plaintifis might 
take Advantage and make the beſt of it; or void, and 
then it was out of the Caſe, That as to the Letters 
ſent by the Defendant Fane juſt after the Death of her 


| Husband, when over-whelmed with Grief, and at belt | 


not knowing the Law, theſe were ſaid to be explained 
by the Evidence of her Brother Hornby, to mean no 


more than that if ſhe was obliged by Law to. do thi, 


pence of a Suit, but that ſhe had been ſince adviſed 
the Covenant, being voluntary as to them, was not 


ſettling Lands on a Nephew in Default of the 900 
dying without Iſſue Male, that could not be called * 
voluntary Covenant, the Father who joined in the Set- 
tlement having an equitable Intereſt in Part 2 0 


—: 


— 

—— ad 

— 2 
— 


Reaſon (a) given by the Lord Macclesfietd in pronouncing (0% Ante 

that Decree ; whereas there was no ſuch Ingredient to my 

be found in the preſent Cafe, the Father, though Party — 
to the Articles, contributing nothing on the Marriage; 
wherefore all that Equity could do would be to decree 
that the Plaintiffs ſhould have Liberty to bring an Ac- 
tion of Covenant in the Truſtees Names againſt the 
Defendant the Executrix of Thomas Vernon, in order to 
recover Damage. Mt 


Lord Chancellor. As to what has been ſaid of put- Reasons 
ting the Plaintiffs to ſue the Covenant in the Names of re Fr 1 
the Truſtees in the Marriage Articles for the Reco- put the Par- 
ery of Damages, I do not think it an adequate Re- Covenant ar 
medy ; the Party who would be entitled to the greateſt Kn n 
Share of the Damages, would (in caſe any ſuch were brought in 
living) be the Plaintiff George Vernon's Son, as having © Names. 
the firſt Eſtate-tail; but there being as yet no ſuch — 
don, I do not ſee how he would have any Part of the 
Damages given in the Action of Covenant, were it to 
be brought; alſo Sir Charles Vernow's eldeſt Son may 
die without Iſſue, and then the ſecond Son may be en- 
titled to the firſt Eſtate of Inheritance in the Pre- 
miles to be purchaſed; who yet cannot come in for 
ay Part of the Damages recovered in the Covenant: 
But if T decree |a"ſpecific Performance, and a Settle- 
ment to be made according to the Agreement, then 
each Party entitled, or to be entitled, will have Night 
ad Juſtice done them, if not before barred by a legal 
"nveyance, (ve) by a Common Recovery. With 
Regard to What has been mentioned of Mrs. Vurnom s 4 | | 
Letters, it is true theſe: ought not to bind her, if TT | 
not bound before by the Articles; ſhe might * - 1 
7 „ 1 | 
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rys Will, I mean the Devi 
tate to them in caſe their Brother Thomas ſhould die 


Name, have entered into the Covenant. Farther, no 


admitted Aſſets, let her purchaſe and make a Settle- 


| (600) De Term. J Trin. 1731. 


under an Apprehenſion of being liable by Means there. 
of, and therefore write ſuch Letters; but that would 
be no Reaſon for her being concluded by her Miſappre- 
henſion. There is no Pretence of any Fraud or Impo- 


ſition on Mr. Vernon in the obtaining this Covenant 


from him; on the contrary it appears to have been 
made upon the moſt ſolemn Occaſion, that of his Mar- 
riage; and to be an Agreement, which not only his 
own but alſo his Wife's Relations came into; where 
fore as he has in ſo ſolemn a Manner entered into 
it, I do not think he himſelf could have been admit- 
ted to ſay I will not perform it, and if ſo, his Exe- 
cutrix, who ſtands in his Place, cannot be more fx 


/ TE 


Mr. Vernon might be induced to come into this Co- 


venant, in order to make ſome Recompence for what 


was intended the Plaintiffs — their elder Brother Hu- 
over of the perſonal E- 


without Iſſue Male, which has happened; he probably 
did not at firſt know ſuch Deviſe over to be void in 
Law; indeed none but a Lawyer could know it; and 
though he might afterwards be adviſed it was void, yet 
as this was the Intention of his Brother expreſſed in 
his laſt Will, he may have thought himſelf in Con- 
ſcience bound to make ſome Satisfaction; and for this, 
or ſome other good Reaſon, as for the Support af his 


Creditor can here be hurt by a ſpecific Performance 
of this Agreement; wherefore as the Defendant. has 


ment of Lands of 350 J. per Annum purſuant to the 
Articles, and the Maſter ſettle the Conveyance if the 
Parties differ, COTE. On 
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As to Coſts, it ſeems. this was ſo doubtful a Caſe, 
not ſo much as aſked for the Plain- 


that they were 
tis s. 
Upon Appeal to the Lords this Decree was (a) af- 


Duke of Chandos verſus Talbot. 
CIR Thomas Doleman the Father, upon a Settlement 


— made on his Marriage, had a Power to charge 


limited to the Uſe of Truſtees and their Heirs, until 
this 1000 J. and Intereſt ſhould be paid, ſubject to 
which Charge the Manor, c. were by that Settlement 


Male, 


dir Thomas Doleman made an Appointment of the 


Lewis Doleman, ſecond Son of Sir Thomas (viz.) Tho» 
na · Humphrey Doleman, Lewis and Dorothy Doleman, 
became intitled to 400 J. equally to be divided a- 
nongſt them, this 400 J. being ſaid to be Part of 
the 1000 Il. Afterwards Sir Thomas Doleman died 
laing Iſſue two Sons, Sir Thomas and Lewis; Lewis 
lied leaving Iſſue the {aid Thomas- Humphrey, Lewis 
ad Dorothy ; Sir Thomas Doleman the Son ſuffered a 
Recovery to the Uſe of himſelf in Fee, (Qu. If the 


Money appointed to be raiſed by Sir Thomas Doleman 


Vol. II. ” 70 Precipe,) 


: This and the precedent Caſe are miſplaced in Point of Time, 
ne having been determined in Trinity i 730, the other in Paſchæ 1731. 


Freehold was not in the Truſtees for raiſing the 


(601) 


(a)In March 


1731-2, 


Caſe (191.) 


Lord Chan- 
cellor King. 


the Manor of Shaws in Berks with 1000 J. and in caſe 
of Non- Pay ment, the ſaid Manor and Premiſſes were 


limited to the firſt, Nc. Sons of Sir Thomas in Tail 


10001, unto J. S. under whom the three Children of 


ite Farher, and conſequently no good Tenant to the 


. 
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_ (602) De T erm. 


Pracipe,) and by his Will deviſed ſeveral Annuities 
particularly 100 J. per Annum to one Elizabeth Swi 
for Life, alſo ſeveral Legacies, as 500 1, to his Ne. 
phew Lewis Doleman, payable at his Age of twen. 
ty-five; 1000 J. to his Niece Dorothy, payable at her | 
Age of twenty-five; and deviſed his Manors and 
Lands to Truſtees and their Heirs, chargeable with 
the Payment of his Debts, Legacies, Annuities and 
\ Funerals, upon Truſt that they ſhould receive the 
Rents, Iſſues and Profits until his {aid eldeft Nephey 
Jhomas- Humphrey Doleman, or ſuch Perſon as ſhould bs 
entitled to the Premiſſes under the Will, "ſhould at- 
tain his Age of twenty-five, and that the'Truftees 
ſhould out of the Profits pay 30 J. per Amum to The 
mas-Humphrey Doleman, and 20 l. per Annum a-piece to 
Lewis and Dorothy until their reſpective Ages of twen- 
ty-five; the Reſt and Reſidue, after Debts, Annui- 
ties, Legacies and Funerals, and the Charges of the 

Truſtees paid, the Teſtator gave to Thomas-Humplrey iſ 
Doleman, or to ſuch other Perſon as ſhould be entitled 
to the next and immediate Reverſion of the Premiſles, 
when they ſhould attain the Age of twenty-five Years; 

_ alſo, that from and after his Nephew Thomas Hun- 
Phrey ſhould attain his Age of twenty-five, the Pre 
miſſes ſhould be to the Uſe of him and the Heirs Male 
of his Body, Remainder to Lewis Doleman and the Heirs 
Male of his Body, Remainder to Dorothy in like Man- 
ner, with divers Remainders over ; and having made 

his Truſtees Dean, Smith and Weſton, Executor, the 
Teſtator died the 3oth of April 1711. << et 
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 Thomas-Humphrey Doleman died the 3oth of Auguſt 
1712. an Infant; inteſtate and without Iſſue; Lui 
the next Nephew died the 17th of 4pril 1916. an In- 
fant about fixteen Years old, having left his Mother 
Mary Webb, who was the Widow of Lewis Doleman the 
Father, (and afterwards Wife of Mr. Serjeant Webb) 
PET EA 3 „ e Executrix 


"EE * 


E 
L 
1 
1 jt 
FL: 3 
15 
1 41 
et g 
14 
11 
1 
15 
Wy 
1676 
3-37 
ji 
15 
45 
"4 
. 
11 
U 
D 
* 
* \ J 
1 
. 
y 
2 j 
1 
* 
3 
1 
* 
. 
* 
do 
't 
1 
1 
ba 
v»i% 
"a | 
f 
. 
i 5 
i 
3 
4 
1 
"RR 
+ 
14 
Ly 


r 
— - | 


——— ——— — 
Pe \ 
— 0 ? 


De Term. S. Trin. 1731. 


(603) 


Executrix. 30 Auguſt 1716, Dorothy Doleman inter- 
with his Wife then an Infant aſſigned over the 1000 ,. 
Legacy given to her by her ſaid Uncle Sir Thomas Dole- 
nan s Will to —— Milbraham for 750 l. Hillary 1719 
Talbot and his Wife, ſhe having attained her Age of 
twenty- one, levied a Fine to Richard Combs, and in 
Faſter Term then next ſuffered a Recovery, and by 
Deed of Leaſe and Releaſe dated the 2d and zd of 
March 1719, declared the Uſe "thereof to be, to the 
Intent that Richard Combs ſhould have an Annuity or 
Rent-charge of 100 J. per Annum in Fee, in Conſidera - 
tion of the great and ſignal Services done: to Mr. Tal- 
bot and his Wife, by the ſaid Richard Combs, and of 
900 L by him paid or ſecured to be paid to them, the 
premiſſes thus charged to be to the Uſe of Talbot and 


2 


to the Uſe of ſuch Perſons, and for ſuch Intents and 
Purpoſes, as the Huſband and Wife, or the Survivor 
of them, by Writing under the Hands and Seals of 
them, or the Survivor of them, atteſted by two Wit- 
neſſes, ſhould appoint, and for Want of ſuch Appoint- 
ment, to Dorothy. the Wife in fee. 


28th of May 1720, John Talbot articled to fell the 
Premiſſes to the Duke of Chandos for 20718 J. the 
Coppice and Timber to be valued and paid for by 
the Duke, beſides the - Purchaſe Money; the 3 iſt f 
January 1722, Dorothy the Wife attained her Age | 
af twenty-five; and on the 17th of December fol. 
wing the Duke of Chandos brought his Bill againſt 
John Talbot and Dorothy his Wife, and others, to have 
i ſpecific Performance of the Articles; the ſaid Do- 
hy at the ſame Time bringing her Croſs Bill to ſet 
ade the Fine and Recovery and Deed of Uſes. 


s Wa AS, A. 
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his Wife for their Lives, without Waſte, Remainder 


(604) Die Term. J Trin. 231. 


nnn. 


Ihe 27th of July 1727, the [Cauſes were heard 
when ſo much of the Croſs Bill as ſought to ſet aſide 
the Fine, Recovery and Deed of Uſes, was diſmiſſed 
the Duke's Articles eſtabliſhed and decreed to be yer. 
formed, and the Timber ordered to be valued by two 
indifferent Perſons to be appointed by the ' Maſter, 
who was .to ſee what Money his Grace had paid in 
Satisfaction of Incumbrances affecting the Eftate, 


The Maſter made his Report, and on Exceptions ta- 
ken thereto, the Cauſe being again brought on, theſe 
Points aroles = Wot at 1 


1ſt, As to two Sums of 1331. 6s. 8 d. and 1331 

65. 8 d. which were ſaid to be Part of the ſaid 400 J. 
charged on the Premiſſes, and which had been aſſigned 
to Lewis Doleman and Dorothy Doleman reſpectirely, it 
was inſiſted that Lewis Doleman ſurviving his elder 
Brother Thomas- Humphrey Doleman, became Tenant in 
Tail of the Eſtate charged with this 1331. 65. 84. 
which was aſſigned to him, and as an 2 was 
deviſed to him by his Uncle Sir Thomas Doleman's 
Will, this was an Inheritance which might endure for 
ever, and therefore did merge the Charge of 133. 
6 5. 8 d. aſſigned to him. IS: 15 


Where Sed per Cur": Here can be no Merger, becauſe by the 

mm FR Settlement made by Sir Thomas Doleman the Father, the 
onaralE- Manor and Premiſſes were veſted in Truſtees until 

Face, which Payment of the 400 J which legal Eſtate yet cont! 

comes to the nued in them, and which being a Fee-limple makes it ; 
3 a ſtronger Caſe than that of Thomas and Kemyſb, 2 Vers 
Money, if 348. Where there was a Term of 500 Years in Tru- | 
Charge is — | Op | ſtees 
merged ; but 


where the 1001. charged is ſecured by a Term or other legal Eftate in a third Perſon, there 
the Charge is not merged, nor if the Eſtate which comes to the Perſon intitled to the Money 
be only an Eftate-Tail. | 


= = CO — 


decreed by the Lord Sommers, and affirmed by the Houſe 


De Term. . Trin. 1731. 
ſtees to ſecure a Daughter's Pecan payable at . . 
or Marriage, the Fee deſcended to the Daughter, who 
afterwards died unmarried and an Infant about eighteen, 
having firſt made a nuncupative Will, and thereby de- 
viſed 4 in her Power to her Mother; whereupon i it was 


of Lords, that this Portion was not merged, but ſhould 
o0 to her Mother, who had Adminiſtration with the 
Will annexed. Indeed had this been a mere equitable 
Charge upon the Land, and a Fee-fimple, not an Eſtate- 


tail only, had come to Lewis Doleman the Son, it FO * 
then bus, been a Merger. N 


2h, As to the 133 J 65. 8 4 2 to Dorothy, Oe 
it was urged, that ſhe having joined in a Fine and — 
Recovery of the Premiſſes, this would extinguiſh all her on Land K. 
Right to any Thing iſſuing out of or charged upon cured by a 


_ either preſent or future, and conſequently bar- Term, in « 


red her Right to the 133 . 65. 8 d. to which Gen © 3 Fine | 
the Lord nn at «ft nes 4 4 
guiſhes his 


Right v ihe Chang 6 u ue fee 


But it aa toned, on the Reading of the 
will which gave the 4001. to theſe Children of Lewis 
Doleman the ſecond Son, that it was only a Legacy 
it large, and not any Part of the Money ſecured by 
the Charge which Sir Thomas Doleman the Father had 
made upon the Eſtate ; rages this Exception to 
the Maſter 8 Report Was waived. ef xl 


Another Exception was concerning the Valuation 
of the Timber, and what was Timber; for the Ma- 
ſter by his Report had charged the Duke with the Va- 
luation of young Saplings, eſtimated but at 12 d. or 
18 4. a- piece, which being ſeveral Thouſands amount- 

to above 400 J. as 1110 of Pollards, ſome of which 
were rotten, or contained no Timber; the ſame of 
Walnut Trees, which were not Timber, though ſome of 

Vol. II. 3 ; them 


| InaPurchaſe , Lord Chancellor It is the Cuſtom of the Cc 7 


are not ſo, pings, (which could not be if Pollards were Timber) 


_ Follad line to think them Timber; ſecus if not ſaund, they 
che Bodies being in ſuch Caſe fit for nothing but Fuel. | 


Walnut- 


| Value, tobe the Purchaſe, why not Walnut -Trees, ſome of which 


(606). De Term. F. Irin. 1731, 
5 a_ | n | | —————— 
tdhbem were worth 20 J. and others 40 J. 4 Tree; alſo 
Vew, Cherry, Crab, Lime and Horſe-Cheſnut Trees 
were valued as Timber in the Maſter s Report. 


h T1 - | © 15 be . 
bor Wave that makes ſome Trees Timber, which in their Nature, 
to be valud, generally ſpeaking, are not ſo, as Horſe-Cheſnut and 
of the Coun- Lime-Trees, ſo of Birch, Beech and Aſp, and a8 to 


iry m8 Pollards, notwithſtanding what is {aid in end. 470. 
Timber, in the Caſe of Soly verſus Molyns, that theſe; are not 
eit Nature Timber, and that Tithes are to be paid of their Lop- 


n yet if the Bodies of them be found and good, I in- 


F ; P 
. 4 : 


are ſound, | |: 7 j "#2 
| ; RC TERSS. ! 4 * 4 
to be valued as Timber. „ | Sp e 
| „„ y 77405 Rein : * | 


With Regard to the Walnut-Trees it was ſaid, that 
tho theſe might be valuable in themſelves, yet fince the 
Duke by the Articles was only to pay for the Timber, 
(by which could be meant only ſuch Trees as were 
fit to be uſed in building and repairing Houles) there- 
fore Walnut-Trees being no Ways proper for. theſe 
Uſes, were not to be valued, which Rule would alſo 
extend to young Saplings or Trees called Titlers, tho' 
all theſe might in Time come to be Timber; how- 
ever, not being ſo when the Articles were executed | 
or Decree pronounced, the Duke was not to pay for 
them. cds, ERS | 


Taw © Lord Chancellor If a Timber-Tree which -may not 
where ®f1. be Worth 3 JL. or 41. ſhall be valued or paid for in 


eſtimated 


Timber. may be worth 101. 204. or even 50 L a- piece? However 
Where ag theſe Trees ſeem to be of conſidęrable Value, uplels 
Trew ar of =; 5-4 f | Re the 
mai i GD 26! N — * 6 
the Parties jj oy a 8 

cannot agree in the Valuation of them as Timber, the Court will ſend it to be tried an 


* 


* 9 K * 


(697) 
the Parties can agree amongſt themſelves, to lump the 
Valuation, and as it is the Cuſtom of the Country 
which aſcertains what are Tiraber: Trees, making ſome 
to be eſteemed ſuch which in their Nature, generally 

ſpeaking, are not, eſpecially in Countries were Tim: 
ber is ſcarce, I ſhall, direct an Iſſue, to try whether 


any, and which of theſe Trees are by the Cuſtom of 
the Country to be accounted Timber. 


Fi 


, as * 
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Then a Queſtion aroſe, whether the 1000 1. Le- 


gacy given by Sir Thomas Dolemay the Son's Will, o 
Dorothy payable at her Age of twenty-five Tears, nnr 


—_ . 


= :ligned. by ber Huſband Mr. Talbor and Her before 


1 . 


the came to Age, and for the Sum of 7 50 4. only, he It e 
was a good Aſſignment; for though. Mr. Tallot and his 
Vie did join in a Fine and Recovery of the Fremiſſes 
charged therewith, yer. if it w ere well aſſigned to . 
ilrabam before the Fine, the ſubſequent Fine could 
not hurt it; to which the Court agreed, 
And here it was objected, that the Wile being tben 
an Infant, the Aſſignment was void as to her ; that it 
was a Choſe en Action in its Nature ynaſſignable, nad 
wholly in Contingency until Dorothy ſhould: attain 
ber Age of twenty-five, before which Time if ſha _ 
had died, being a Charge upon Land, it would have 

lunk. Alſo this 1000 J. was inſiſted on to be that «+ 
80 becauſe Dorothy. living to twenty -ſiye, the E 
late · Tail became EN veſted in her, and :{uch .' . 
Wate turned afterwards into a  Fee-limple by a 
Recovery ; conſequently when the Charge upon te 
Land, and the Land itſelf came to the lame Perſon, 
there muſt be a Merger; that the Iſſue of Dorothy 

could not be charged therewith at the Suit of her Ad. 
miniſtrator, Wherefore it could not be ſaid to ſubſiſt 

bor be aſſignable; but ſuppoſing this 1000 . to be 
bgnable, yet as it was aſſigned for leſs Money tban 
Re, Y FRE - 


9 


} 


* 
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„ really due, (vix) for 750L inſtead of 1800 
the Aſſignee Wilbraham ſhould only have the Money 8 
he actually paid, and not the whe 1000L w ich . 


b 
though as againſt the Aſſignor he might be entitled 
to, yet as againſt a Mortgagee or Creditor of the 
Aſſignor, he could claim no more than what he 
had actually laid down, agreeable to the Diſtinction 
taken in the Caſe of Williams verſus Springfield, 1 Vern, | 

476. ; 1 . Do 1 | 


k g pa n 
o * — 


A ch To which it was anſwered, that — a Choſe e» 8 
proger Tag Action, as a Bond, &c. was not in Strictneſs of Law I 
die at Law, aſſignable, yet in Equity it was, as every Day's Ex- 
57 ge perience ſhewed ; that though the Wife was an Infant 
de Husband when the Aſſignment was made, yet that could not 
_——_ be material; for if ſhe had been of Age and joined, | 
| mayany | the Deed as to her would have been void, and ſhe | 
the Wife's might have pleaded non eſt Factum, but being a per- 
rerſonal ſonal Thing the Huſband alone might aflign it; and 
may a con- With Regard to its being a Contingency until the 
tingent in- Wife Dorothy ſhould come to her Age of twenty- 
the Husband five, it had been determined that the Poſſibility of 
_—_ we a Term, (viz.) where a Term was deviſed to A. for 
2 Life, Remainder to B. for the Reſidue thereof, ſuch 
Tam, Poſſibility might be aſſigned even by the Huſband 
which the alone, as appears from the Caſe of Theobald verſus 
| rialy by Duffay, decreed firſt by the Lord Macclesfield, if. 
Le firmed afterwards by the preſent Chancellor, and laſt 
yet will ope- of all by the Houſe of Lords. But m—_ it not 
Accent. in Strictneſs to operate by Way of Aſſignment, 
—_ 1 yet it would be Bur as jb * elpecially 
Cue, when made for a valuable Conſideration; that in the 
tion. Caſe of Beckley (a) and Newland, where two, whole 
(Ante 182. Wives were Coheireſſes to one Mr, Turgis, and in Ex- 
pectation of gaining conſiderably by him, agreed in 
Mr. Turgiss Life-rime to divide between them what 
| ſhould come to either of them by Virtue of his we. 

2 e 


— AI. 


* 
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this was an Agreement concerning a much more re- 
mote Poſſibility than that in the preſent Caſe, and yet 


- „ 


was eſtabliſhed by a Decree of this Court. 
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Then as to the Objection of the Aſſignment's being 
made for 750 J. inſtead of 1000 J.; the Intereſt of 
the 750 4, from the Time of making the Aſſign- 
ment to that of Dorothy's attaining twenty-five would 
amount to near 1000 J. and conſidering the Chance 
the Aſſignee run of Dorothy s dying before her Age of 
twenty-five, the very Inſuring of her Life would 
come to ſo large a Sum of Money as to make it a dear 
Bargain. That it would be ſtill more unreaſonable, 
ſhould Mr. Talbot be conſtrued to have deſtroyed his 
own Aſſignment of this 1000 J. Legacy by his Wm 
ſubſequent Fine, that he, againſt his own Aſſign. - 
ment, after having received a valuable Conſideration 
for the ſame, nay the full Value, conſidering the 
Remoteneſs of the 'Time of Payment, and the Hazard 
of the Legacies ſinking in the mean while, ſhould 
have the Legacy again; and with Regard to any Judg- 
ment or other Creditors of Mr. Talbot, as they claim- 
ed under him, and had no ſpecific Lien on the Le- 
racy, they could not be in a better Condition than 
he himſelf was; for which Reaſons the Lord Chancellor 
decreed this Aſſignment of the 1000 l. Legacy to Mil- 
lrabam to be good, and that he was entitled thereto 
with Intereſt from the Time Dorothy came to the Age 
of twenty-five. 2 . 


The laſt Queſtion was touching the Legacy of 500 J. 
which by the firſt Part of the Will of Sir Thomas Dole- - 
"as was given to his Nephew Lewis Doleman to be paid 
at his Age of twenty-five, and ſo a veſted Legacy as 
to the Perſonal Eſtate, after which the Teſtator's Real 
Eltate was charged therewith ; and in Regard Lewis 
Doleman died an Infant of about the Age of fifteen, 

Fa. 70 and 


- 3 
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and before the | Time appointed for the Payment, it 


was inſiſted that this being a Legacy charged upon 
Land, did ſink for the Benefit of the Heres faftus 
or natus; that here the Premiſſes chargeable with 
this Legacy, amongſt other Parts of the Real Eſtate 
of the Teſtator, were deviſed to Truſtees and their 
Heirs, upon the Truſts and to the Uſes herein before 
A Legacy mentioned; it was true in Caſe of a Bequeſt of any 
2 Sum of Money out of a Perſonal Eſtate 
payable ro an 20 be paid at his Age of twenty-one or twenty-five, 


rang if the Legatee dies before the Time of Payment, it 


. if theIn- becomes, notwithſtanding, a veſted Legacy tranſmiſ- 
fant dies be- "2: Es $55.4 3 
fore twenty- ſible to Executors or Adminiſtrators; but where 


one, his Ad. ſuch Legacy is deviſed out of a Real Eſtate, and the 


may TR ; Legatee dies before the Time appointed for Pay- 
Legen met, there the Legacy ſhall fink into the Land; be- 
charged upon cauſe Equity will not load an Heir for the Benefit of 
fa an Executor or Adminiftrator. One of the firſt Caſes 
of which Nature was that of Paulett and Piet, 


1 Vern. 204, 321, where a Portion was charged upon a 


Term for Years raiſed out of an Inheritance for that 


Purpole, payable to a Daughter at twenty-one or 
Marriage; the Daughter died before t 
unmarried, and her Adminiſtratrix ſuing in Equity 
for this Portion, the Court decreed it ſhould fink mto 


No Diveri- Afterwards Caſes happened where Lands were by 


Portion h Will charged with Portions for Children, payable at 
Wik un their Ages of eighteen or twenty-one; and on the 
Land, and Child's dying before fuch Time, it was objected, that 
Despapabie though it had been determined, where by Ded or Set 
to an Infant tlement, Lands were charged with Portions for younger 
one; form Children payable at certain Times, this being upon 

york (ls, Marriage Treaty where the Parties contraed and 
dies before ſtipulated for particular Purpoſes (as che Advancement 
twenty-one, of Daughters in Marriage) and when che Fault 1 


it ſinks into 
the Land, 1 hap 


* 
rn 


— 
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happened that the Daughters died before they had any 
Occaſion for their Portions, theſe were decreed to ſink: 
Yet a Legacy given by a Will, was to be looked upon 
2s a Bounty, and not as ariſing upon any Treaty, Con- 
tract or Stipulation between the Parties, for which Rea- 
{on it ſhould not here fink as in Caſe of a Settlement. 


Notwithſtanding which, ſuch Diſtinction has been 
diſallowed, and the Rule in Equity ſettled to the con- 
trary, as appears from the Caſe of Smith and Smith, 
2 Vern. 92. Where a Portion charged upon Land by 3 2 | 
Will payable at a future Day, on the Child's dying given out of 
before the Day, was determined to fink in the Land, 5 2 : 
to which Purpoſe I cited the Caſe of Yates and Ferti- able a 2 

ce, 2 Vern. 416. as in Point, where a Legacy was _— 
— out of a Perſonal Eſtate (and in Ad chere the — 1 
Real Eftate made ſubject) payable at a future Day, Src: the 
before which Day the Legatee dying, though not po Real Eſtate ; 


the Difference before mentioned between 'a Settlement or - 
and a Will was infiſted upon, but likewiſe another who it's 
Diſtinction attempted to be made, (vi) where a Le- Before the 
gacy was charged both upon a Real and Perſonal E- Portion f. 
late, and where upon Lands only: Yet was it decreed finks as to 
that the Li ſhould fink into the Land. Alſo I men- w Land. 
oned the Caſe of Jomings verſus Lookes (6) heard be. (9) Am 
fore the Maſter of the Rolls and Mr. Baron Gilbert, wen 
Lords Commiſhoners of the Great Seal, in which 
Caſe a Legacy was given to a Child, payable at twen- 
ty-one, out of the Perſonal Eſtate, which if not ſuf- 
ficient, the Real Eſtate to be liable; and in that Caſe 
the above-mentioned Diverſity between a Portion ſe- 
cured by a Deed and a Will was inſiſted on; neverthe- 
lels this Diſtinction was over- ruled, and it was held that 
ibo, if the Adminiftrator of the Legatee who died before 
ent yone, could get all or any Part of the Legacy out 
® the Perſonal Bltate, he was at Liberty fo to do; yet 
with reſpe& to the Land, he ſhould recover no Part 


In 


(612) 
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In anſwer to all which it was urged, that there was 
a material Difference between a Portion contracted for 
by Stipulation of the Parties before Marriage, or ſe- 
_ cured by a Marriage Settlement, and Legacies charged 
upon Land by Will, which is a mere Bounty; as alſo 
between a Portion to a Child for whom the Father is 
bound to provide, and a Legacy to a Nephew or re- 
' mote. Kinſman, for whom the Teſtator is not obliged 
to make any Proviſion. That in the principal Caſe 
the 5001. being given firſt as a Legacy out of the 
Perſonal Eſtate, it would not fink, but ſubſiſt, though 
the Child ſhould have died before the Day of Payment; 
and when by the latter Part of the Will the Land came 
to be charged, this was only a Security in Aid, but 
ſtill for the Payment of what was before given out of 
the Perſonal Eſtate, juſt as if a ſubſequent 
had been made for the Payment of the Legacy, the 
Nature thereof or it's Subliftence woyld: not thereby 
have been altered, but it would ſtill continue a Legacy. 


At another Day, this Cauſe having been adjourned 
in order to ſearch Precedents, the Lord Chancellor {aid | 
he had looked into the Caſe of Yates and Fettiplace in 
2 Vern. and alſo that of Jennings and Lookes, both 
which came fully up to the preſent Caſe, (via) that 
where the Perſonal Eſtate was not ſufficient, and the 
Real Eſtate in Failure thereof was made liable to anſwer 
the Legacies, in Caſe of the Legatee's dying before the 
Legacy became due, the Charge upon the Land deter- 
| mined; that it ſeemed but a very * {light and ſuperficial 
Diverſity between a Legacy given at twenty-one, and 
| payable at twenty-one; and tho it had been eſtabliſhed 
in the Spiritual Court, as to Legacies given out of 
a Perſonal Eſtate, it did not deſerve to be favoured or 
countenanced, where the Legacy is charged. — 


of this Opinion was the Lord Keeper Wright, who in the Caſe of 
Yatesverſus F ettiplace, 2 Vern. 417. calls it a Diſtinction without a Different: 


—  _ "x * 
* 
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Land, and the Infant Legatee dies before twenty-one, 
or before the Time when the Legacy is made pay- 
able; that there was not any the leaſt Difference be- 
tween a Sum of Money charged by a Will on Land, 
payable to an Infant at twenty-one, and where ſuch 
Charge ariſes by a Deed, That the Authorities be- 
fire mentioned ſhew there is no Difference where the 
Real as well as. the Perſonal Eftate is charged, for in 
ſuch Caſe, as far as the Executor or Adminiſtrator 
Claims out of the latter, he ſhall {ſucceed according to 
the Rule of that Court where theſe Things are de- 
terminable, even though the Infant Legatee dies be- 
fore the Time of Payment; but as far as the Legacy 
is charged upon the Land, ſo far ſhall it, on the Le- 
ratee's dying before the Legacy becomes payable, 
(ink; and this being the Rule which has of late uni- 
verſally prevailed, be the Legatee a Child or a Stranger, 
it would be- of the moſt dangerous Conſequence, and 
lifturd a great deal of Property for him to break 


into it. : 


Wherefore he thought that the 500 J. Legacy pay* 
ale to Lewis Doleman at twenty-five, on his dying be- 
fore that Time, as to ſo much thereof as was payable 
out of the Land, mult ſink. MEETS No 


i 


Eaſtwood verſus Vinke, or Eaſt wood Caſe(192.) 
r 1h 


# t 


N. this Caſe one of | the Points Was, here a Son Mother may 
died ſeiſed in Fee of Land without e, Brother de Couſin ta 
or Siſter, but leaving two Couſins his Heirs at Law, as ſych in- 
one of whom was his own Mother, whether the 


the Son, and 


4 
_ 


notwith- 


er could take as Heir to her Son? © © © | ſanding the 


Father, oc, 


Object. The Father or Mother, Grandfather or Grand- | 
mther cannot take as Heir to their Son or Grandſon ; 
Val. I — 7 


they 


=; A Father or - * | 


berit to him 
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— 
— J — — 8 — iy [© 
— oc c-J___—_— 
of _ = = 


r hc. —— _— as 
_ VI 


(614) De Term. 


ama. 


. Trin. 1 731. 


WEE , they may, it is true, inherit by () Circuity, as thus: 
The Uncle may take as Heir to the Son, after which 
the Father or Mother may take as Heir to the Uncle, 
but the Father or Mother cannot, as in the preſent 
Caſe, ſucceed immediately and in the firſt Inſtance to 
the Inheritance of the Son. 5 


On the other Side it was ſaid, and ſo ruled by 
the Maſter of the Rolls, that though a Father or Mo- 
ther could not as Father or Mother inherit immediate- 

ly after the Son; yet if the Caſe ſhould ſo happen, 

that the Father or Mother were Coin to the Son, 
and as ſuch his Heir, they might take not withſtand- 
ing; and that here, though the Heir was alſo Mother, 
this did not hinder her from taking in the Capacity 
or Relation of Couſin. His Honour further obſerved, 
that the other Couſin being but half an Heir could not 
take the whole, neither could any Thing go to the 
Lord by Eſcheat, for as long as there is any Heir 
left he cannot take; ſo that though the other Couſin 
could take but a Moiety, yet her being a Moiety of | 
an Heir would prevent the Lord's Title by Eſcheat; 
and that notwithſtanding this was a very uncommon 
Cale, he took it to be a clear one. WE Ld” 


8 Another Point was, A Man on the Marriage of his 

I Wife, gave-a Bond to her Truſtee, in the Penalty of 
in four 4000 J. conditioned that if he at any Time within 
hate; phe four Months ſhould ſettle and afſure Freehold Lands 


of 1001. per of the yearly Value of 100 J. on his Wife for her 


a W TOO. - TOs * 

his Wiſe, or Life, or if his Heirs, Executors or Adminiſtrators 
that bs {ſhould within the Space of four Months after his 
Heirs, Exe- 


cutors, Oc. Death pay unto his ſaid Wife 20001. then the Bond 
ſhall pay her to be void. The Husband ſoon after the Marriage 


within four made his Will, deviſing thereby Freehold and Copy- 
N rag hold Lands lying intermixed in Norfolk, of the yearly 
5 | 


viſes to his Wife Lands of 881. per Annum; this ſhall not be taken in Part of. the 1000 Ne 
Annum, but only as a Benevolence. 
\ 
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value a 88 J. to his loving Wife and her- Heirs, ha- 
ving ſurrendered all his Copyhold to the Uſe of his 
W wil and died within four Months after the Mar- 
rage. Whereupon the Wife now inſiſted to retain 


theſe Lands of 88 1. per Annum, and chat in Regard | 


her Huſband had not ſettled the 100 J. per Annum for 


her Life, ſhe was alſo at L to elect the 2000 f. 
out of his Aſſets. 1 \ 


1 
1 


"Again which Demand it was urged, that this De- 
vile of Lands of 88 J. per Annum was a Satisfaction 
of the Bond, becauſe Lands of 88 J. per Annum in 


um for her Life, nay, might in a Day's Time be 
turned into an Annuity of 1001. per Annum 3 but ta- 
king it that this Deviſe was not to go in Satisfaction, 
yet it ought at leaſt to go towards it; and therefore 
all chat the Executors of the Husband had to 2 
would be to make up the 88 J. per Annum, 100 l. 

Aunum; that if the Husband in his Life- time had Kr. 
ted Lands of 88 J. per Annum on her, ſuppoſing it 
were for Life only, this had been à Performance in 
Part of his Bond, and he would have been bound 
only to make it up 1001. per Annum; for which Pur- 
pole the Caſe of Wilcox and Wilcox, 2 Vern. 558. was 
ited, where one bound to ſettle upon his Son Lands 
of 100 J. per Amum, left an Eſtate of 1001. per An- 
um to delcend to ſuch Son, th6ugh the Lands agreed 


ended a Fee · ſimple, and fo of a different Nature, 
yet were theſe latter conſtrued a Satisfaction. That 
it in that Caſe the Lands deſcended had been but 88 J. 
per Annum, all that his Executors by Virtue of the Co- 


the Lands deſcended of 38 1, amount to 100 J. 


Fee-ſimple, were greater in Point of Value, and might 
be ſold for more than would purchaſe 100 J. per An- 


venant had been bound to do, would have been to make 


num; fo here the Lands deviſed were to be made 
'P bur 1001. Per Au; and 2 Vern. 498. Brows ver- 
ſus 


to be ſettled were to be intailed, and thoſe * de- 
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ſus Dawſon was cited, where 4. on his Wife's joining 
in a Sale of Part of her Jointure, gave her a Note to 
pay her 71. 10s. per Annum for her Life, and after. 
| wards on Sale of a farther. Part, gave her a Bond to 
pay her 61. 105. per Annum for her Life, and by Will, 
without taking Notice of the Note or Bond, gave her 
141. per Annum for her Life; the Deviſe was held to 
be a Satisfaction of the Bond and Note. So if a Child 
has a Portion ſecured to her by a Settlement, and after. 
wards has the like or a greater Portion given her by the 
| Will of the ſame Parent who made the Settlement, the 
(a) Vide Legacy ſhall be taken in (4) Lieu of the Portion by 
* Settlement, and the Child not have both. 


It was farther obſerved, that the Election was in 
the Huſband to ſettle Lands of 100 J. per Annum on 
the Wife for her Life, within four Months after the 
Marriage, or that his Heirs, Executors or Adminiſtra- 
tors ſhould pay the Wife 2000 J. and here the Huſband 
dying within four Months after the Marriage, the Elec- 
tion which he had ſhould go to his Heirs, Executors 
or Adminiſtrators, which Election was conſiderable, 
ſince the Land to be ſettled was but 100 J. per Anu 
for her Life, but in Default thereof the Money to be 
paid her was near double the Value, (vix.) 2000ʃ. 
Money and = Maſter of the Rolls: As Money and Lands are Things 
Things of 2 of a different Nature, the one ſhall not be taken 
different in Satisfaction of the other. Whatever is given by a 
one, tho of Will is prima facie to be intended a Bounty and Bene 
A 0 volence; and it is remarkable, that in the preſent Caſe 
ver be taken the Deviſe 18 to his loving Wife, which is a Word of | 
in Sai Affection. I look upon it to have been a Stretch, that 
other, unleſs where a Man has owed J. S. 1001. and afterwards given 
Whatever iz him a Legacy of 100 J. this latter has been taken in 
given by a Satisfaction of the former, ſince at that Rate nothing 
lacie td be is given; but though the Court has gone ſo far, ft 
intended 2 never yet conſtrued a Deviſe of Land to be a Satil- 
lence. faction for a Debt of Money, much leſs has it 1 * 
4 


* 


„ 


he —— Arad, 


amo, wy 
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was to be Freehold ; nay, ſuppoſing the whole 88 J. per 
Annum were Freehold, it would not go towards Satiſ- 
faction of the 100 l. per Annum, not being ſo expreſſed ; 
but if there be not enough to. anſwer the reſt of the 
Charges laid upon the Land, or the Bond Creditors 
who may come upon the Land, then indeed fo much = 
of the 88 J. per Annum deviſed, as is Freehold, might 
be taken towards Satisfaction, becauſe otherwiſe the 
Teſtator's Will would be diſappointed; though ſuppo- 
ſing there are Aſſets to pay all the Bond- Debts, and 
lkewiſe the Charges laid by the Will upon the Land 
(which was afterwards admitted) in {uch Caſe the 
88 1. per Annum ſhall be enjoyed as a Bounty and Bene- 
volence ; vide 4 Co. Vernon's Caſe, and alſo that of 
(a) Lawrence verſus Lawrence. © © 9 2 Vern. 
As to the Objection, that the Heirs or the Execu- 4. bound 
tors of the Teſtator ought to have their Election either rug 
to ſettle Lands or pay the Money, the Huſband, it is tr are wor 
true, had this Election in him, which was to continue Lands of 
four Months after the Marriage, but he dying within the 799% e 
tour Months, though the Time expired afterwards, yet Wile, orelſe 
where, upon the Death of the Teſtator Matters are wen 
for ſome Time in Confuſion, nothing is more uſual dies within 
than for the Court to (b) enlarge the Time, or to relieve Nionchö af. 
2anſt any Lapſe thereof; wherefore let the Huſband's bbs + br 
Executors pay the incurring Profits of the 100 J. per paß; hisEx- 
imum, from the Death of the Huſband, to the Wife, <cutvrs ſhall 


| | 4 | | whe- 
and ſettle upon her the 1001. per Annum, they not = t 


o pay 

being bound to pay the 2000 J. to her, but the 88 . = 100% 

ber Annum deviſed {ſhall not be taken as Part of the orthe 2000l. 
oo, per Aunum agreed to be ſettle(“. 0) 6g. 


Vol. Il. i oy NVorih 


* This Decree was = an A al Pa che 1732 affirmed b the 
Lord Chancellor. | FO ate (3 25 


ſideration of 
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Caſe(193) Worth verſus Anſell. © 
At the Rolls. Rt Df 1 hy au 1 ET 

Cake Haw: A Man, in Conſideration of a Portion of 5001 

+ Which he was to have in Money and Goods with 

0 NA his Wife, and in Conſideration of the Marriage, made 

Portion a Settlement before Marriage of Land to the Uſe of 


which 


is to have himſelf for Life, Remainder to Truſtees for 200 Years, 


* Remainder to the Wife for Life, Remainder to himſelf 


| Settlement in Fee; the Truſt of the 200 Years Term was to raiſe 
Wiſe to 200 J. to be paid as the Wife by her Will or any 


diſpoſe of Writing ſhould direct; the Huſband and Wife having 
ew lived together about fifteen Years, ſhe' made a Will, 


live together appointing the Payment of the 200 J. and died before 
tcen 


Years, ang her Huſband. - On the Appointees bringing their Bill 
the Wife for the raiſing of this 2001. the Huſband inſiſted, that 


gives the 


2001. away he never received above 300 J. as a Marriage Portion 
Wogen With his Wife, and that his having 500 l. was as a Con- 
at this Di- dition precedent, and the Conſideration for her Power 
_ 2 of diſpoſing of 2001. and tO be underſtood thus, 2001. 
not be ad- out of her 500 l. or as if the Words had been, tha upon 
mitted we Condition the Husband ſhould receive 500 I. with bis Wife, 
500/. with he would then allow her to diſpoſe of 2004. out of it. 
his Wife, | | es | | 

but ſhall pay the Money. 


; Maſter of the Rolls: The Conſideration of this Power 
to diſpoſe, is not only the Wife's Portion but the Mar- 
riage, which laft alone, without any Portion had been 


a good Conſideration, both for the Power and alſo | 


the Jointure; the Quantum of the Portion ſeems r- 
ther a Computation than otherwiſe, and it is not to be 
imagined but that the Huſband would and did look in. 
to ſuch Quantum before the Marriage, and was ſatishied 
therewith; nor is there the leaf Evidence of an) 


Fraud : The Reaſon why this Court does not reliere 


. againſt Marriage Contradts for Settlements, Jointure“ 
= of 
4 Lo 


eg 


OA — — — . 


Tu late Barl of Darnlyy, the Defendant's Father, 


ä 


—— 


De Term. S. Trin. 1931. (619) 


or other Proviſions, though they may be very unequal, A Settle. 
1 5 by ; 8 ment or 
and in Favour of the Wife, is, becauſe it cannot ſer 


Jointure on 


the Wife in ſtatu quo, or unmarry the Parties, as Es 
was ſaid in the Cale of Wicherly and Wicherly, where very un- 
the Remainder-man brought a Bill to be relieved againſt Seh, and 


in Favour 


a Jointure made by the Tenant for Life, even upon of the Wite, 


his Death- bed, in Conſideration of and previous to nde 1 
his Marriage, by Virtue of a Power reſerved to him; in Equity, as 


which Cale the Lord Parker, aſſiſted by the Lord Chief Jae ite 
juſtice Prat and myſelf, denied Relief. Moreover the in fat h.. 
Anſwer of the Huſband in this Caſe is very tender, de- 

nying that for the Marriage Portion he received above 
zoo l. whereas he might receive more afterwards, and 
it would be extremely hard and unreaſonable, to put 
the Legatees of the Wife, who may be Strangers to 
all theſe Matters, at the Diſtance of fifteen Years, after 


bo long an Acquieſcence of the Huſband, to ſhew he re- 


ceived a Portion of 5001. with the Wife, which, had 
the Huſband died ſoon after the Marriage, might eaſily 
have been made to appear; wherefore, upon a Pre- 
ſumption that the Huſband received the 500 L I ſhall 
decree the 2001. to be raiſed with Intereſt from the 


End of the Year- after the. Wife's Death, and with | 
Colts. 1 e 


e * 
7 a 4 


Blizh & al verſus Earl of Darnley. Ci&(194) 
| At the Rolls. 
Marſhalling 
ſciſed in Fee of a great real Eſtate both in EE- * 
and and Ireland, and poſſeſſed of a Leaſehold in So- 
land, and likewiſe of a conſiderable perſonal Eſtate, 
having two Sons and three Daughters, by his Will de- 
led 80001. a- piece to his two eldefl, and 6000 l. to 
his youngeſt Daughter, charging his real Eſtate with the 
Payment thereof. Afterwards by a Codicil he bequeath- 
ed ſeveral pecuniary Legacies of conſiderable Value 
3 | x 2 to 
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to bis een Orr and Siſters (the Plaintiff) with. 
out charging his real Eſtate with the Payment of theſe 
latter Legacies. Subſequent to which he entered into 
a Contract before the Maſter for the Payment of 
17,000 1. for a third Part of the Manor of Cobham-Hyl 
in Kent, he having two Thirds of the {aid Manor be. 
fore. The Maſter reported him the beſt Puxchaſer, 
and before his Death, which happened ſoon 8 the 
Report was an confirmed. 


17 


* 


Ihe Land Darnley $ perſonal Eline, before his en. 
tering into the Contract for the Purchaſe of this E- 
Rate, was ſufficient for the Payment of all his Legz- 
cies, but the Performance of the Contract would (as 
it was as thought) occation a Deficiency of Aﬀets, | a 


One by Will Mr Hornby, who was the Owner of the chird part 


gives ſeveral 


Legacies, of the Manor of Cobham, having brought his Bill a. 
| ſomecharged gainft the Executors and Heir of the late Earl of Darn- 


on the real 


Eftate and Jey, to have the Purchaſe compleated and the Money 


yen I paid, obtained a Decree for. the ſame ; at which Time 


nal Eſtate. the now Plaintiffs, the younger Brothers and Siſters of 
proves ner the late Earl, brought their Bill, ſetting forth the Will, 


ſufficient to | 
pay all, the and that ſeveral pecuniary Legacies had been given 


2 on them out of the perſonal Eſtate in general; ; that his 


the real E- ed 
le Daughters had the above mentioned Legacies charg 


paid there- upon the real Eſtate, and that the Teſtator, ſince the 


ea oaks if making his Will, having entered into this Contract for 
been paidout the Purchaſe of the Cobham Eftate, whereby there 


dne Nane, might be a Deficiency of the perſonal Aſſets for the 


theotherLe- Payment of theſe Legacies: Therefore they prayed that 
: pn Beg to the Aſſets might be marſhalled, and the Daughters Lega. 
ſhall ſtand in Cies paid out or the real Eſtate ; or if already recovered 
my a out of the perſonal, then chat the Plaintiffs the Bro- 
Land. thers and Siſters might ſtand in the Place of the Daugb- 
ters, and take ſo much out of the Land for their Leg. 
cies as theſe had exhauſted out of the perſonal Bflare: 
r Which 


Amado. emo. 


_—_— 
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Which the Court decreed as reaſonable, and within the | 


common Rule of marſhalling Aſſets. . - 


But then it was farther preſſed by Mr. Attorney Ge- 
1:ral, that the Debt contracted for this Purchaſe by 
the late Earl of Darnley was due by a Decree,” a Con- 
tract made with the Intervention of and confirmed by 
the Court, which had ordered the late Earl to pay it, 
and taking it to be a Debt due by a Decree, it was then 
in Nature of a Judgment, which would bind the real 
Aſſets in the Hands of the Heir; and if fo, then ſince 
the Land agreed to be purchaſed: was real Aſſets, con- 
ſequently even That, and more plainly the other real 
Eſtate deviſed or deſcended to the Defendant the Infant 
Earl, was Aſſets liable to the Decree, and the Purchaſe 
Money contraCted to be paid for Cobham Manor ought 
to come out of the real Eſtate, by, which Means there 
would be perſonal Eſtate ſufficient left for Payment of 
the pecuniary Legacies given to the Plaintiff. 


But the Maſter of the Rolls was very clear in his Opi- One allowed | 
mon againſt the dude as to this lat Point, holding Gabe unde 
it not to be a Debt due by a Decree, but only by an = Dec 
Order of Court againſt the late Earl, for the Payment pay the ow 
of the Purchaſe Money, who not being Party to the chaſe Me- 


2 o s . 3 this Ct 
orginal Cauſe, | but coming in before the Maſter, it not s Debt 
could not be ſaid there was a Decree againſt him; but due, 1 
luppoſing there was à Decree, yet where it is ſaid a oh * 
Decree is equal to a judgment, or to be paid next Con. 
thereto, this muſt be intended only out of the perſok 
tal Eſtate; whereas a Decree for a Debt does not pere dee 
lind the real Eſtate, acting only in perſonam, not r 
. and the Remedy upon a Decree to affect the and the De. 

nd is whereupon Party fendant diet, 

my Ly y for a Contempt, whereupon the Party fend: — 
ol. II. 8 proceeds does not bind 

£ h | 5 | . * QI e the real Af 
s {cended to the Heir, as a Judgment does. The only Way upon a Deeree for a Debt 
b Land is to proceed for a Contempt to a Sequeſtration ; but ſuch Sequeſtration abates 


eath of the Party, which an Extent does not. 
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proceeds to a Sequeſtration, which x Procelh f is not K. 0 
very long Standing; and that a Sequeftration is but 3 
perſonal Proceſs appears by its falling and abaring by 
the Death of the Party; on the other Hand, a0 
Extent- upon a Jadyrivnt does not ſo abate; 
Judgments: waxes not _ the Land until the Wirin 
of Weſtin. 2. (13 F. 1. ech 18.) which can hardly be 
thought to [have melde a Deeree; na 1 OY it 

does not, for if ſo, it would have affected a Moiety | 

of the Land, as a Judgment does; whereas upon à &. 
queſtration the Plaintiff takes the Whole Pri fits; that 
if a Decree for a Debt ſhould be obtained, Land the 
| Defendant die leaving no' perſonal, but a confflerable 
real Eſtate in Fee, the latter would not be affected by 
the Dectee in the Hands of the Heir, as 'it would in 
caſe of 'a Judgment; and were this otherwiſe, ſurely 
after ſo many thouſand Decrees and Inſtances of De- 
ficiencies of perſonal Aﬀets for the ſatisfying thereof, 
ſome Caſes would be found where Land had been fi 
queſtred for ſuch Debts in the Heir's Hands, but no 
| Precedent of this Kind was ever heard of; and thou 
the Land thus contracted to be purchaſed muſt in 
quity be taken as Land, deſcendible = | a3 
ſuch, ſhall 1 it is not liable to the Decree. 


| Whether a - Henbobdr, the Plaintiffs ping think the geen af 
bel ſets would be ſufficient to anſwer not only all the 
Scettend can Legacies, but alſo this Contract for the Prihals when 
ab the Daughters Legacies were placed upon the Land, 
ſonal Aare. the Court decreed an Account to be taken of the per- 
hold in be. ſonal Eſtate, doubting at the ſame Time whether the 
lard may. Leaſehold in Scorland could be looked upon as perſoval 
3 - in England; though a Leaſehold Eſtate in Ireland 
is, perſonal Aſſets in England, and may be. ſold here; 


: ls the Maſter was left at hoy oper "7 4 
; e 4 540 
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Cotter verſus Laer. ene yaiad. Caet1gs) 


Lord Chan- 


HE Ell bn in Sele Gans CE = 
an Agreement made by a Feme on her Marriage — N 


with her ſecon&# Huſband, on this Caſe: The z0th of Execution 


Nov. 17 11, Chriſtopher Layer and Elis his Wife were ads 1 for « w. 
mitted sto the Copyhold Premiſſes in Queſtion, to hold _ 
to them two and to the on — os er wa and "his £ 
of September 1717, Layer Wife ſurrendered theſe Binſt a Re- 
Copyhold Premiſſes to the Uſe af the Wife for Life, man, or ong 
and afterwards to ſuch Uſes as ſhe by any Writing, _ DP... 
or by her laſt Will atteſted by three Witneſſes, ſhould Power. 
appoint 3 ho accordingly by a Writing purporting to 
be her laſt Will, and ſigned bh her in the Preſence. ” | 
three Witneſſes, — limited and appointed 
the Premifſles to bh Daughter Elizabeth Layer in Tail, 
Remainder to her Brother (pne Ehen) in Fog), After 
wards Blixabetb Layer ſuryiving ber Huſband: Chriſtepber 
(be being attainted of en and ; executed): did by 
Deed or Writing atteſted. only by. :wo Witneſſes, upon 
a Marriage agreed to be had between her and the 
Plaintiff: Gorter, covenant” to ſurrendet the Premilſes to 
the Uſe of her intended Huſband Career, and herſelf, ' - - 
and the Heirs of ; Cotter; Who covenanted op his Part 
vithin twelve Months to ſettle an» Annuity: of: Rent» 
charge of 30 1, per Annum on the {aid Eliæaberb his in 
tended Wife for Life. The eee 1 mn _ 15 

ſhe died within W Year, . 14.6 ER ba * | 


The Huſband this Bill a 2 Defen- 1 b 
nay Elizabeth, the Infant Daughter 1 his: late Wifſs 


by Chriſtopher Layer, to ct to eee 
venant of ber Mother's. | | 


* 


— 8 4 _ ä 
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Objected 1ſt, This Deed or Writing of the Wifes, 

being atteſted by three Witneſſes, is a good Settlement 

on the Daughter, an effectual Execution of the power 
which could not afterwards be altered; and that it 

muſt not operate as à Will, but by way of Writing 
declaring the Uſe of the Copyhold, becauſe à Peme 

Covert cannot make a Will. 

. Sed per Cur Though in (a) Strifineſs a Feme Co- 
Shord:lny. vert cannot make a Will, yet where ſhe is impowered 
yerſus N to make a Writing in Nature of a Will, the Writing 


£ 


will operate as ſuch. dv! 0% Hae 


\ | 2dly, Objected, Suppoſing this to be a Writing in Na- 
ture of a Will, yet the Agreement made by Elizabeth 
Laer upon her ſecond Marriage, being but à Cove- 
nant, cannot amount to 'a Revocation of à Will, (vid: 
1 Roll. Abr. 615. ſaid to have been ſo agreed in the 
Caſe of Montague and Jeffreys) for the Covenantor may 
at his Election break or perform his Covenant, and 
therefore a bare Covenant cannot revoke a Will. 


8 „ 9 
> Kh? 


One deviſes Cur? Tho a Covenant or Articles do not at Law re- 
Tand, and yoke a Will, yet if entered into for a valuable Cont 
articles for a deration, amounting in this Court to a (b) Convey- 
2 ance, they muſt conſequently be an equitable Revoca* 
tion toſell tion of a Will, or of any Writing in Nature there- 
Premiſta; of; and it is plain, in the — Caſe, that the 
2 in E- Writing was intended as a Will, and not to deveſt El. 
Revocation ⁊aberh Layer of her Eſtate during her Life, as it mull 
of the Will. have done, were it an Appointment of an Uſe to take | 
2) Se the Effect in preſent 3 nay, a Woman's Marriage is (e) # 
very ame lone a Revocation of her Will. " 
| 5 E e 8 2 


ſaid and re- | 

| ſolved in the | 2 

Caſe of Sir | | 

Barnham Ryder verſus Sir Charles Wager, ante 332. (e) 4 Rep. 61. 


— 


N e (an) 


— 


zaly, Objected, Theſe Articles by Elizabeth Layer, to 
lettle the Copyhold Premiſſes on her ſecond Huſband, 
were atteſted by two Witneſſes only, ſo not purſuant 
to the Power, and conſequently: voie. 


* 


« 


in the ſame Manner as I would the want of a Surren- 


Athly, Objected, The Defendant the Daughter claims 
2 Heir of Chriſtopher Layer her Father, and not of Eli- 
zabeth her Mother who made this Covenant; and tho 
the Mother's Covenant may bind her own Heirs, yet 
can it not affect the Heirs of her Huſband any more 
than any Stranger whatſoever. 1 


Cur': The Caſe of The Counteſs of (a) Coventry verſus The 
Earl of Coventry is ſtronger than the preſent ; there the s 
late Earl, who was but a Tenant for Life, previous to 
and in Conſideration: of a Marriage and Portion, cove- 
nanted to ſettle Lands of 5001. per Annum on the 
Counteſs purſuant to a Power, and dying before the 
ſonture was made, Equity compelled the preſent Earl, 
though claiming by Virtue of a Remainder, and not 
under him who entered into the Covenant, to confirm 
and make good the Jointure; which Caſe being ad- 


Judged on ſolemn Debate, and with the Aſſiſtance of 


Judges, is a great Authority, and to be obſerved by 
me; from thence it may be inferred, that whatever 
bm the Power of the Perſon covenanting to do, pro- 
"ded the Covenant be for a valuable Conſideration, 
£quity ought to look upon as done, and. ſupply the 
Vane of Circumſtances againſt a Remainder-man, and 
Vol. II EIT TU 2 pari 


p 


| | Hoyt are Burt a TU OBOE: $1591 
Cur”: Thele Articles being for a valuable Conſideration, where there 


(ui) that of Marriage, though not in Strictneſs purſuant nf met to 
| MY 3 , | reanUſe 
to the Power, I ſhall ſupply the Want of Circumſtances by a Writing 
atteſted by 
. ; = three Wit- 
der; otherwiſe had the Agreement been voluntar. weer and 
declared by a Writing only atteſted by two; if for a valuable Conſideration, Equity will help it. 


(a) Ants 
22 „5 


(626) De Term. J. Trin. 1731. 


a pari ratione againſt the Heir of the Huſband, whether 
ſuch Heir be mentioned or not. The Caſe where the 
Iſſue in Tail was held not to be bound by Articles en- 
ter d into by Tenant in Tail, and a Decree obtained againſt 
him to perform ſuch Articles, is not parallel; ſince the 
Iſſue claims paramount his Anceſtor, and by Virtue 
of the Statute of Weſtm. 2. in Contradiction to which 
Equity cannot aſſiſt, but here no Act of Parliament 
interferes. Let the Plaintiff hold and enjoy, and the 
Defendant Elizabeth Layer (now an Infant) when ſhe 
comes to Age mult convey, unleſs ſhe ſhews Cauſe to 
the contrary within ſix Months after attaining twen- 
ty-one. 


. ? | | b 


Caſe (196.7) Peyton verſus Bury. ny 
As the .. YEH * 4 WELLES | " res - 8 > E591 | 
One deviſes NE by Will bequeathed the Reſidue of his per- 
ie Rake {onal Eſtate to Fane Styles, provided ſhe married 
:alEfaateto With the Conſent of 4. and B. his Executor, (who 
J. & pio- were but Executors in Truſt) and if Fane Syles ſhould 
vided ſhe | . | l | 
marries with Marry otherwiſe, | then the Teftator deviſed over the 
the Conſent ſaid Refiduum to J. N. One of the Executors died, af- 


of his two 


Executors; ter which Fane Styles, without the Conſent of the ſurvi· 


on the Death : Ty. 1 n N . 
one. the ving Executor, intermarried with a common Mariner; 


Condition whereupon J. N. brought his Bill for the Neſduum 
as. one) is become impoſſible, and ſhe may marry without the Conſent: of the Survivor. 
WS. es, 2 th pa 4, by {+ £Y : 


1 


Inſiſted for the Plaintiff, that this was a Condition 
precedent, which was not to veſt any Thing in Fane 
Styles until her Marriage with the Conſent of both the 
Executors, and ſhe, not having married with ſuch Cor- 
ſent, was not entitled to the Refiduum, conſequently 
the ſame was well deviſed over to the Plaintiff. Or 
taking it to be a Condition ſubſequent, ſtill ue Syls 
ought to have performed it ꝙ prey, as near as might 
be to the Intent of the Condition, by having the 25 
1 | Fu 0 


. 3 


| 
t 
C 
e 
0 
2 
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eat of the Larviving Exicuor; That it would-be hard, 
if there were five or fix Executors, that the Death of 
any one of them ſhould. diſcharge; the Condition; and 
it was compared to the Caſe in Litt. ect. 35 2. If a 
Feoffinent be made upon Condition to reinfeoff the 
Feoffor and his Wife, and the Slows of their two Bo- 
dies, and for Default of ſuch Iſſue, the Remainder to 
the right -Heirs of the Feoffor; if the Huſband dies 
2 the Wife, before any Eſtate in Tail made to 
them, then ought the Feolſ: by the Law to 3 an 
Eſtate to the Wife as near the Condition as poſſible, 
(uz) to the Wife for Life, without re of 
Walle, Remainder to the Heirs, of the of the 
Huſband on her | begotten, ' Remainder to the right 
Heirs of the Huſband; ſo here, though Fane Styles 
could not have the Aſſiſtance and Advice of both the 
Executors (one being dead) yet bught ſhe to have taken 


the Advice of him who was rwe. 3 . 


+; 
10 141 * 


ö the Rolls + "X is very clear, that the P! in- 
tf the Deyiſee over has no Tide: to the Refiduwm: 1, 
In the Nature of the Thing, and according to the In- 
| tention of the Teſtator, this could not be à Condition 
precedent, for at that Rate the Right to the Reſduum 
might not have veſted in any Perſon whatever for 
twenty or thirty Years after the Teſtator's Death;'fince | 
both — Executors might have lived, and Jane Syles 
continued ſo long untnarried, during all which Time 
the Right to the Reßduum could not be faid to be in 
the Executors, they being expreſly mentioned to be 
but Execytors in Troft Beſides, the Bequeſt of the 
leſduum is firſt to Jane, which, if the Will had ſtopped 
there, would have been an abſolute Deviſe, ſo that 
the following Condition annexed muſt be a ſublequent, 


that f there be a ſubſequent Condition which be- Ut 
comes impoffible * the * of God, this excuſes and 
: 2 diſcharges 


not a precedent one. Now the (4) Rule of Law is, () Very 


1 


. 


diſcharges the Grantee from the Condition; Lex non 
cogit ad impoſſibilia, which Conſtruction ought the 1a. 
ther to prevail, with regard to a Condition ſo odious 
as that in the preſent Caſe is, which reſttains the 
| Aer. Freedom of Marriage, and is (a) void by the Civil Lay, 
53. when annexed to a perlonal Legacy. The Plaintiff y 
his Bill comes to eſtabliſh a Forfeiture, and would hare 
the Court add thoſe Words to the Will which the 
Teſtator might, but did not think fit to inſiſt upon, 
that Jane Styles ſhould not marry without the Conſent 
of the Executors or of the Survivor of them, and which 
the Teſtator might omit upon good Reaſon; as in. 
tending that both the Executors ſhould | confer toge- 
ther about the Marriage of Jane Styles, in order that 
the one by Arguments might convince the other touch- 
ing the Suitableneſs of a Match, which cant "now be 
done when only one is left, 


21 


der e e His Honour farther obſerved, tha he had known 
uon that a the Caſe happen, where the Confent of both the Exe - 
meme ſhall cutors being required by the Will, one, on 3 proper 

marry with l | . 7. age 2 

the Conſent Match being propoſed, did conſent, but the other was 

3 _ obſtinate and would not; which being laid before the 

one without Court, and the Diſſent of the Executor appearing to 

int the be without a juſt Cauſe, the Want of ſuch Conſent was 
— Match, the ſupplied. That this Was not like the Cafe put out of 

difpence Littleton, of the Feoffment which ought to be made 

cn ms ey pres, Oc. becauſe there the firſt Feoffee was not in- 

' tended to keep the Eftate to his own Uſe, but only as 

an Inſtrument or Conduit-Pipe for conveying it back 

to the Feoffor and his Family, of which, whilſt any 

were left, the Reinfeoffment ought ro be made as 

near the Intent of the Condition as might bez but n 

the preſent Caſe, Fane Styles was to take the Deviſe of 

In what Ca- the Surplus to her own Uſe, Moreover, this Conſent 

{es a Cond directed to be had being like à bare (6) a— 
a IN 


tion is to be 
performed 2 | 


Cy Pres. a | | 
Gf Vide ante Mr, Fuftice Eyre verſus Counteſs of Shaftsbury, 102. 


| wy ſo different "Rl that which 1s, coupled with | an 


| y — — — 4 CR —ę— 
De erm. n.  (< 


Intereſt, could not ſurvive, without expreſs Words for 
that Purpoſe. e eee 


Wherefore thinking this a feivelous Bill, His ann, 
diſmiſſed it with Coſts. n | 


Langford verſus Pitt. | Cale(197) 


5 50 : Oo e e the Rall. 
JON a Bill brought by the Plaintiff for the Per- On arte 
formance of Articles for a Purchaſe, the Caſe win Lande, 
was: The Plaintiff Langford, Vicar of infler in de thereby 
Devon, did by Attorney enter into Articles with Gover / ſeiſed thereof 
nor Pitt for the Sale of Lands in Cornwall. The Arti- in Equity; 


but where A. 
cles were dated November 1725, whereby the Plaintiff deviſed a! 


 apreed to convey the Premiſſes to the Governor and his dur GI F. 


perſonal E- 


and Charges of the Governor, and as Counſel ſhould tale. 


; ticled topur- 
adviſe; upon the making of which -Conveyance the chaſe Lands, 
© . N : o . an 
Governor covenanted to pay 1500 l. to the Plaintiff, died, the 
„ | 9 | . 3 | Heir at Law 
was held to be entitled to this Eſtate as not palling by the Will; eus had the Articles for 
the Purchaſe been before the Will, for then the Eſtate would have paſſed,” = 
Governor Pitt lived until after Lady-Day, but in 172 2, 


long before the Executing of theſe Articles, made his 


Will, by which he deviſed all his real Eſtate to his Son 
Robert Pitt for Life, Remainder to his eldeſt Son Jon 
Pitt for Life, Remainder to his firſt, &c. Son in Tail 
Male ſucceſſively,” with ſeveral Remainders over, be- 
queathing all his perſonal Eſtate to Truſtees, to be in- 
veſted in Lands and ſettled as above; and dying ſoon 
ater Lach- Day 17 26, his {aid eldeſt Son and Heir laid 
Claim to the Premiſſes, as deſcending to him, and made 
his Will, wherein by expreſs Words he deviſed the 
Premiſſes thus articled to be purchaſed, to his Wife 
and others, in Truſt to pay his Debts, c. and ſoon 
Vol IB hunt HE afterwards 
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Premiſſes: 


afterwards died, leaving John Pitt his Son and Heir, *Y 
whom the Governor had deviſed all his Eftate expeQant 
on the Death of Robert Pitt the son. 


IT be Plaintiff Langford brought his Bill againſt the 
Executors of the Governor, the Executors of Robert 
Pitt the Son, and againſt John the Grandſon, to be 
paid the 1500 J. Purchaſe Money; and though it ap- 
peared in the Cauſe by the Plaintiff's own Witneſs, 
that in 1728. the Plaintiff had paid to his eldeſt Bro- 
ther's Daughter (being the Heir general of the Family) 
"77501. for her joining with her Husband in a Deed 
and Fine to the Uſe of the Plaintiff and his Hein, 
(Note; the Witneſs ſaid, this was rather to clear up 
the Title than that it was neceſſary) from whence the 
Defendant's Counſel urged it to be evident, even-by 
the Plaintiff's own ſhewing, that he had not at the 
Time of entering into the Articles a good Title to the 


Yet, by the Maſter of the Rolls, it is ſufficient if the 
Party entering into Articles to ſell has a good Title at | 
the Time of the Decree, the Direction of the Court be- 
ing in all theſe Caſes to enquire whether the Seller can, 
not whether he could make a Title at the Time at exe- | 
cuting the Agreement. In the Caſe of Lord Stourton ver- 
ſus Sir Thomas Meers, the Lord Sourton at the Time of the | 
Articles for a Sale, or even when the Decree was pro- 
nounced, could not make a Title, the Reverſion in Fee 
being in the Crown; and yet the Court indulged him 
with Time more than once for the getting in this Title 
from the Crown, which could not be effected without 
an Act of Parliament to be obtained in the following 
Seſſions; however it was at Length procured, and dir 
| Thomas Meers decreed to be the Purchaſer. Indeed it 
would be attended with great Inconveniencies, Wee 
Decrees to direct an Enquiry, whether the Contra E 
I | | „ ab an 


L__— ((( 
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(69) 


to 1 it had at the Time of entering into ſacks, 8 


tract a Title; for thus all Incumbrances and Deſects 
muſt be raked into; wherefore it has been thought 
ſufficient to anſwer the End, if at the Time of the 
Decree or Report the Seller can make a good Title, 
and accordingly it is uſual for the Report to men- 
tion, that if if ch a "ET! Perſon yon, the Title wall 


be good. - 


Then . Queſtion was beth the Bana 


whether the Deviſees of Robert Pitt the Son, or the 


Grandſon, under the Will of the Governor, were en- 


titled to the Lands thus articled to be purchaſed, for 


it was agreed that the Purchaſe Money was to be pad 


by the Executor of Gorernor Pitt. 


and for the latter it was jefted:iby the Arorwey 
and Solicitor General, that when the Governor by his 


Will deviſed all his real, and alſo his perſonal Eſtate 


to be laid out in Land, and all thid to be for the Be- 
nefir of his Grandſon John, after the Death of his Son 


Robert Pits, either in one Shape or other, theſe Lands 


thus agreed to be purchaſed by the Governor ſhould 


pas; that nothing could be idle than his Intention 


to diſpoſe of all his Eſtate both real and perſonal; and 
Mr. Kue cited the Caſe of Grembill verſus Green- 
bil, 2 Vern. 679. by which it is decreed, that ien 
2 Man articles to buy Land, this gives the Party con 
tracking an equitable Intereſt i in ſuch Land, which hs 
may 2 — though before the Day on which the Corr 
Wente is to be made. 128 | ee 3 


4 1 SHI. 
Maſter of the Roll: I ah che Caſe of (a) Greenhill 
ay Greenbill, in which I my ſelf was of Counſel, to 
have been ſo determined; but this material Diflivence 


.) Lee allo 
reced. in 
Chan, 320. 


i obſervable between the two Caſes: There the Arti- 
des * the ren were entered into 7 * Teſta- 


tor 
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tor before he made his Will, and ſo the 9 In- 
| tereſt which he gained thereby was well deviſable; but 
in the preſent Caſe Governor Pitt's Will was made prior 
to the Articles for this Purchaſe, before he had any 
equitable Intereſt in the Land, conſequently when he 
had no Kind of Title, he could deviſe nothing; ſo that 
this Intereſt in the Premiſſes gained by the Governor's 
Articles muſt have deſcended to his Son Robert Pits a8 
Heir at Law, who might well deviſe the ſame; and 
though it may at firſt look ſtrange, that when che Goo - 
vernor deviſed all his real and perſonal Eſtate, theſe 
Words ſhould not carry all, yet it will not ſeem ftrange, 
2 articles When it is conſidered that an Eſtate purchaſed aſter the 
and dies; Will cannot paſs thereby; now theſe Articles are as a 
3 Purchaſe ſubſequent, and though the Governor's Execu- 
the Money, tors are to pay for ſuch Purchaſe, they cannot have the 
out the Heir Benefit of it, being to advance the "" N 2 2 
the Lands. De bt due from their Teſtator. 


Decree the Maſter to enquire, whether the ini 
can make a Title, if he can, the Purchaſe Money to 
be paid by the Governor's Executors out of his Aſſetz; 
the Maſter to ſee who has been in Poſſeſſion fince La- 

Day 1726, at which Time the Purchaſe Money was to 
be paid, and the 23 com * m and 
Cotis't to be l 2 85 a 


Cale(198.) Blackbourn verſus Walſer & & FA 


At the Rolls, © 
An Order of H E Ya Ne of the Pariſh of Rik in 


. . Eſſex, being minded to build a Work-houſe for 
building a ſetting the Poor to work, a Veſtry. was called and 


nd Fa held he 4th * * 1720, when it was hare 
and that in 
Caſe any one 


will la _— the Pariſh ſhall rep rere 
to releaburd the Party who lays down this Money, ra, wil ] 


2 * On Appeal to te Lond c un Deco vm 


. » 1 
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build the Work-houle, and to lay. our a. Sum not ex- 
ceeding 300 l. in Building the ſame; that the Money 
ſhould be borrowed, and that whoever was bound for 
it ſhould be indemnified by the Pariſh. And by ano- 


the firſt Order was confirmed, both being ſigned by 
the Vicar and ſeveral Inhabitants of the Pariſh. . 


Ia Purſuance of theſe Orders, 300 l. was borrowed 
of Sir Thomas Webſter, and the Plaintiff, together with 
one Hunt (who is ſince dead inſolvent) became bound 
for the Payment thereof, with Intereſt: The 300 J. and 


ther Order of Veſtry made the 8th of the ſame Month 


more was laid out in building the Work-houſe, which 


became beneficial to the Pariſh, the Poor's Rates being 


thereby leſſened. Several Orders of Veſtry were after- | 


wards obtained for making Rates for Relief of the 


Poor, which were collected, but no Part of the Debt 


paid, by reaſon that ſome Perſons who came into the 


Pariſh after the Work- houſe was built, oppoſed the 
Payment, and in particular, when an Order of Veſtry 
was made for levying a Rate for relieving-the Poor 
and Payment of this Debt, they, on an Appeal to the 
Quarter-Seſhons,. got the Order which had been made 
below to be quaſhed. The 3001. . being paid, 
dir Thomas Webſter put the Bond in Suit againſt the 
Plantiff, who being forced to pay the Money, brought 
this Bill againſt ſuch of the Inhabitants as were living, 
and againſt the preſent Vicar, Church-Wardens and 


and reimburſed what Money he had paid, with In- 
tereſt and Coſts, and to be indemnified. 5 


the zool. and the Building of the Work-houſe, ſay- 


| 
) 
1 
7 


within their Power for the Payment of this Debt, 


but that it had been oppoſed by ſome in the Pariſh, 
Vol. II. r 


Overſeers of the Poor of the ſaid Pariſh, to be relieved 


The Defendants admitted the Order, the Borrowing 


ing they were willing to come into any lawful Means 


ho 


a 
4 : "oY A v 
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who gave out that no Rate could by Law be made to 


pay the Debts of the Pariſh. 


Maſter of the Rolls: The Plaintiff has a very juſ 
Demand, and it was an unconſcionable Thing in 
thoſe who appealed to the Seſſions. Suppoſing no 
Rate could by Virtue of the 43 El. be made for Pay. 
ment of a Pariſh-Debt, the Plaintiff ought not hoy. 


ever, in a Caſe of this Nature, to be without a Re. 


medy, Wherefore decree him his Principal, Intereſt, 


and Coſts at Law and in this Court; and that the De- 


fendants the Vicar, Church-Wardens and Overſeers of 


the Poor of the Pariſh, do call a Veſtry to make a 


Rate for the Payment thereof ; and in caſe any of the 


Inhabitants ſhall refuſe paying what they {hall be 
rated, the Plaintiff to be at Liberty to apply to the 


Court; ſince I do not 'fee why the Court may not as 
well compel thoſe who are not Parties to pay the Rate, 


as order Tenants, though not Parties, to pay their 


Rents: And foraſmuch as the Defendants have pur 
in a fair Anſwer, decree them their Coſts to be raiſed 
by the {aid Rates; but if thoſe who had appealed to 
the Quarter-Seſſions had been before the Court, they 
ſhould have paid all the Coſts. | 


Arn... , 
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DE 


Term. S. Michaelis, 


5. 1 4 


Ex parte Ludlow. 


R. Ludlow, late a Bencher of the Temp 


5001, per Am. and poſſeſſed of a 
amounting ee by Will made his Siſter Mrs. 
Bathurſt 12 and — Legatee, in Caſe his 
Daughter ſhould not recover from her - but 


Mrs. Bathurſ# during the Continuance of ber Inſanity 
of Mind. Afterwards Mrs. Bathurſs made her Will, 
pointing thereby one Robert Bog of Doctors Commons 
ter Executor and Reſiduary 1 and deviſed, as 
far as in her lay, the Cuſtody of her Niece the Luna» 
tick to the ſaid Mr. Bag. — having provid the Will, 
and under Colour thereof got the Lunatick under his 


RS POO the Court for whe Cuſtody of" the 
f 


—— 


Caſe 199.) 
"Lord Chan- 
cellor King. 


2, he- 
ving a Daughter Elizabeth, who was found a 
Lunatick, and being ſeiſed of a real Eſtate of near 


perſonal Eſtate 


if ſhe did, then the Daughter to e aac 
Reliduary Legatee, and to remain under the Care of 


De Term. . Michaelis, 1731. 
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(636) 
On the other Hand, Henry Strangeways, who was 
\ Couſin of the Lunatick, viz the Lunatick's Grand. 
father's Siſter's ſecond Grandſon, petitioned for the 
Cuſtody of the Perſon, as did alſo Mrs. Rachael Ma. 
ſters, who was another ſecond Couſin of the Luna- 
tick, viz} the Lunatick's Grandfather's youngeſt Siſter's 
GBrandaughter, and Siſter of Sir Harcourt Maſters, | 


1ſt, For Mr. Bog it was inſiſted, that though the 
Deviſe of Mrs. Bathurſt the Aunt was not good in Law, 
yet it might amount to a Recommendation of him 
to the Court by one who, as ſhe was a near Re- 
lation, and herſelf intruſted with the Care of the Lu- 
natick by her own Father, muſt be ſuppoſed beſt to 
know the Lunatick, and ſuch Recommendation would | 
be of Weight with the Court. That Mrs. Bathurſt, 
being the Father's Executrix, ſtood in his Place, con- 
ſequently it was as the Father's on Appointment, I 
more eſpecially when the other two Competitors: were 
not unexceptionable; for as it was an Exception to 
the Heir that he ſhould not be entruſted with the 
Cuſtody of the Perſon, ſince he was to be a Gainer of iſ 
the real Eſtate by the Death of the Lunatick, ſo theſe 
two Competitors, being two. of the next of kin, would, 
on her Death, come in for a Share of the - perſonal 
Eftate, under the Statute of Diftriburion, the Value of 
which might happen to be more than that of the Land; 
or at leaſt, ſuppoſing the perſonal» Eſtate were to in- 
creaſe by the Continuance of the Lunatick's Life, it 
was their Intereſt however that her Lunacy ſhould 
continue, and ſhe remain incapable of making a Will. 


 2dly,, For Mr. Strangeways it was alledged, that be 
was an Houſe-keeper, a Perſon of a very fair Cha- 
racter, and ſeveral Affidavits were read proving the 


great Liking and Affection which the Lunatick took 
I 4 to 


Ys * r EY 
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to her Couſin Strangeways, and the great Diſlike and 
Averſion ſhe had to Mrs. Maſters, which aroſe (as was 
conceived) from her Brother Sir Harcourt Maſters (one 
of the Directors of the South-Sea' in 17 20.) having 


drawn in the Lunatick's Father to put his Subſtance 


into the Sour h Sea, where a great Part of it was loſt; and 
that thereupon it had been the uſual Expreſſion of the 


Father, that Sir Harcourt e bad drawn him into 


But 9 * in the beſt. 8 even ſuppoſing 
Sir Harcourt did not by any indirect Means induce the 


upon this, or any other (though a groundleſs) Occa- 
lion, the Lunatick had entertain d ſuch Thoughts, (and 


s eaſy as poſſible, And ſeveral Affidavits were read, 
proving, 4h whenever Mr. Strangeways- appeared, the 


ludden grow calm; wherefore,. as committing her to 


Diſtemper, ſo the placing her with one for whom ſhe 
had an Averlion, might (it was ſaid) prevent her Cure, 


Time. 


zah, On Behalf of Mrs. Maſters Aﬀidavits were 
produced, ſhewing that the Lunatick's Expreſſions of 
Averſion to the Family of the Maſters's were only in 
ber raving Fits, at which Time ſhe would ule all ber 
Relations alike ill. 


Vol. II. ; 7 Z 3 


ſhe plainly appeared to be uneaſy. when in the Cu- 
ſtody of any of the Family of the Maſterss, and raved, 
becoming much - Aalen at the Sight of them) i 
this would be regarded by the Cee which would 
uſe its Endeavours to make theſe: unfortunate Perſons 


Lunatick, tho before in her furious Fi its, would on a 


or retard it, and make r more oO" in * mean 


Father to be an Adventurer in the South-Sea, yet if 


the Care of Strangemays might facilitate her Cure, or ; 
make her more eaſy under the Continuance of her 


___— 


(638) De Term. J. Michaelis, 1731. 
Fatheror Lord Chancellor: As to the Will of Mrs. Bathurſt de. 
viſe the Cu- viſing the Cuftody of her Niece to Mr. Bog, it is abſo- 
Teer lutely void; the Father himſelf could not make ſuch | 
Son or Ne. a Will, tho' he might diſpoſe of the Guardianſhip af 
pew 21, his Child till Twenty-one, yet after that Age (which 
this void. is the preſent Caſe) he had no ſuch Power; and taking 
the Will out of the Caſe, Mr. Bog, being no Relation, 
is as a mere Stranger, conſequently againſt the near 
Relations of the Lunatick he can have no Pretence of 
Claim to the Cuſtody of 'the Perſon. 6" 


| The Court It is true, when the Party ſeeking the Cuſtody of 
will not 5 


grant the the Lunatick's Perſon has been Heir at Law, or next 


Cuſtody of entitled to the real Eſtate after the Lunatick's Death, 


tick's Perſon this has prevailed as an Objection, tho much more 
Her, but confiderable formerly than (a) of late: But the being 
the being en- next of kin, ſo as to be entitled to a Share of the 
Sure of che Perſonal Eſtate» of the Lunatick, is (6) no Objectian, 


perſonal E- nor do I remember it ever to have prevailed; for fl 
Seatuts of the perſonal Eftate in all Probability will increaſe by 
| Diſtribw. the Continuance of the Lunatick's Life, conſequently 
|  Objeftion, it muſt be for the Advantage of the Committee to 
2 _ preſerve ſuch Life, and to be more careful and tender 
mer's Caſe, Of it. In the preſent Caſe the Degree of Relation is 
e », equal, which may ſeem to entitle both the Competi- | 
Caſe, ante tors: But as I have found by Experience, that 'grant- 
5 ing the Commitment to two has been attended with 
—— Inconveniencies, by occaſioning Suits, and putting the 
grant te Eſtate to great Expence; and ſince Mrs. Maſters, being 
 Cultodpofs of the ſame Sex, may probably better know how to 
two, take Care of the Lunatick, and in this Reſpett be 
more tender of her; let the Cuſtody of the Lunaticks | 
| Perſon be granted to her ſecond Couſin Mrs. Maſters 
in Preference to her other ſecond Couſin Mr. Sravge* 
Ways. ER | 1 
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Milner verſus Colmer.,  Caſ(200, 


4 ed | cellor King. 
HE Defendant Colmer was a younger Brother of 8 
+ a good Family, and a thriving Tradeſman and raue an 
Freeman of London. The Plaintift's late Husband ted to a 
Mr. Milner was a very rich Merchant, a Freeman of n Naa, 
London, and died inteſtate, leaving the Plaintiff his pending a 
Widow and ſeveral Children. There had been for Nil on an, 
ſome Time a Suit depending in Court, wherein an ſuch Eftate, 


Account was decreed to be taken of Mr. Milner's per- a0 un Court 
ſonal Eſtate, one Third of which, according to the for his 
Cuſtom, was decreed to the Wife, the other two Thirds 2 8 
to the Children. And the Defendant Colmer having, direct him 
vithout the Conſent of the Court, or of the Mother, propos be- 
married one of the Infant Daughters of Mr. Milner, but de Ma 
whoſe Portion was 140001. and applying to the Court accept 
Court for his Wife's Portion, he was ſent to a Maſter joe 
to make | Propoſals as to the Settlement which he Huzband to 
was willing to make on his Wife; whereupon Mr. Sar ow 
Colmer offered to ſettle 4000 1. Part of his Wife's own Fortune on 
Fortune, on him and her and her Iſſue; and further _ 
to be bound, in Caſe his elder Brother, who had then 
no Iſſue, ſhould die without Iſſue Male in his the 
Defendant Colmer's Life-time, to ſettle 500 l. per Ann. 
of the Family Eftate upon his ſaid Wife for her Join- 
ture, alledging that, he being a Freeman of London, 
- Cuſtom of the City was alone a Proviſion for his 

Moyes: « o Nen 0 COPIER - 


The Matter coming on upoti this Report, it was 
mliſted on for the Benda, that b Tate of 
the Wife's being perſonal Eftate, the Right thereto by 
Law veſted in the Husband, and that it was ſome- 
what extraordinary for a Court of Equity to inter- 
pole or meddle where the Law gives a plain — : 

_ * the 


yt 
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the Husband, eſpecially where the Husband was 3 
Perſon in Trade, a thriving Man, of a good Family, 
and propoſed to ſettle ſome Part of the Money, ſo far 
as to ſecure againſt Want both the Wife and Children : 
that the reſt would probably turn to a better Account 
in the way of 'Trade, even to the Wife and her Chil. 
dren, than if inveſted in a Purchaſe and ſettled. - That 
the Covenant to ſettle 500 J. per Ann. purſuant to a 


Power in the Family Settlement, was a conſiderable 


Addition, there being but one Brother before the De- 


fendant, who was beyond Sea, had no Child as yer, 


nor was likely to have any by his Lady, who did not 


live with him; and then not only the 500 J. per Ann. 
Jointure would be made, but the Family Eſtate, which 


(a) See the 


Caſe of Fre- 


derick verſus 
Frederick, 
1 Vol, 710, 


was 1000 J. per Ann. in Warwickſhire, would come to 
the Defendant Colmer and his Children (if Sons) by 
this Wife. That the Husband's being a Freeman of 
London has been thought a . conſiderable Ingredient, 
and therefore ſeveral Perſons have been ordered to (4) 


take up their Freedom, to the Intent their Wives and 


Children might be entitled to their Proviſions by the 
Cuſtom of London; and though the Freeman might 


lay out his perſonal Eſtate in Land, yet Tradeſmen 
are not apt to take their Money out of Trade, which 


generally yields greater Profit, and to inveſt it in Land, 


where the annual Income is frequently very inconſi- 


derable in Compariſon of the Profit ariſing by Trade. 


Tbhbat if the ſole reaſonable Occaſion of the Inter- 
poſition of the Court in this Caſe was the Defendant's 
Wife being then an Infant, ſhe was now of Age, and 
preſent in Court, ready to give her Conſent that her 
Husband ſhould have the Reſidue of her Portion; 


which Conſent of hers before a Judge, upon a Fine, 


would deveſt her of any real Eflate, a fortiori would 


ſuch Conſent when given by her before the Lord 


Chancellor himſelf, be ſufficient to put an End to 
3 25 1 ſuch 


__ 
ee 
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ſuch Interpoſition of the Court, and induce it to per- 
mit the Defendant to receive what by Law he was 
before entitled to, the perſonal Eſtate. 28 


* 
— 


An 


— 
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On the other fide it was ſaid to be the ſettled Di- Tho, where 
tindtion, that where the Huſband has a legal Title to band ks a 
the Wife's perſonal Eſtate, which he can come at by !-g2l Title 
; | . . . . to his Wife's. 
Law without the Aid of Equity, this Court will not perſonal E- 
in ſuch Caſe interpoſe : But where the Application by ft, Equity 
the Huſband is in Equity for his Wife's. Portion in the terpoſe in 
Hands of the Court, or perhaps of a Receiver, there, . 1 
if the Huſband will have Equity, he muſt do Equity. yet where he 
That the preſent Caſe was much ſtronger, the Court i without 
having actually referred it to a Maſter to receive Pro- the Aft. 


polals, and the Huſband, in Conſequence thereof, ha- Cour, bas 
ring made them; all which would be vain, were the vil rut 
Huſband to have his Wife's: Portion upon a Suppoſi- jim. 
tion of being intitled to it by Law; - that now the | 
only Queſtion was, whether the Propoſals were reaſon» 
able or not, and the ſame as if before the Marriage 
they had been made to the Parent or Guardian of the 
Lady; the Court being now her Guardian, and in 
loco paremis; and it would hardly have been thought 
a reaſonable Propoſal, had the Huſband offered to ſettle 
not above a, third Part of his Wife's own Portion; 
that the Covenant to ſettle a Jointure of 5001. per 
Am. Part of the Family Eſtate, when in Poſſeſſion, 
vas intirely precarious; the Brother might have Iſſue 
by this or by another Wife, or might ſurvive the Des 
fendant; in any of which Caſes, the Defendant's Power 
of making a Jointure, being to take Effect only when 
in Poſſeſhon, his Covenant for that Purpoſe would be 
of no Signification. Alſo as to the Cuſtom of London, 
that was ſaid to be as precarious, the Freeman might 
lſpoſe of his perſonal Eſtate, contract Debts, might 
miſcarry in the World, or realize his Effects; in any 
of which Caſes the Cuſtom would not take Place; 
Vol. ll. 8 


[| 
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1 x and tho' the Gains in Trade might ſometitnes be con. 
fiderable, yet Money imployed in Trade was alſo ſub: 
= ject to very great Accidents; for which Reaſons it was 

1 hoped that the Portion which the Wife brought, or at 
1 leaft more of it than had been offered by the Huſband, 
1 ©, | ſhould be inveſted in Lands or ſettled. —' 


Lord Chincellor ſaid, He thought it extravrdinary 
1 that this Court ſhould interpoſe againſt the Huſband 

* | in Caſes where the Law gives him a Title to the 
Wife's perſonal Eſtate; and doubted Experience had 
ſhewn, that ſuch Interpoſition, unleſs where the Huſ- 
band has appeared to be a profligate or extravagant 
Man, had been the Occaſion rather of Miſchief than 
Good. ” LON Ry 


< — 1 1 
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Whereupon His Lordſhip examined the Wife in 
Court as to her Conſent, aſking her, whether ſhe 
underſtood the Propoſals made by her Huſband; which 

| ſhe repeated to the Court, and made it appear ſhe 
did underſtand them; adding, that her Huſband had 
been put to great Charge, Trouble and Loſs of Time 
in this Suit, for which Reaſon ſhe deſired that with- 
out more Trouble he might have the Remainder of 
her Portion, ſhe being ſatisfied he had Intentions to 
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do more for her. 


Then his Lordſhip recommended it to the Huf 
band to add to his Propoſals; but he anſwering, that 
he could not convenientfy do itt, 


The Court faid, The Covenant to make a * 
ture of Fool. per Ann. When in Poſſeſſion of the 
Family Eſtate, though contingent, was yet to be 
conſidered and valued; and therefore directed that 
the Defendant giving ſuch Oovenant, the Reſidue 
of the Portion, deducting the Sum propoſed to be 


— — 


6 
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inveſted in Land and ſettl 
to him. 


ed as above, ſhould be paid 


Hobart verſus Abbot. 


N a Bill to forecloſe, the Caſe was: A. made a Mort- King. 
age for a Term of 500 Years for ſecuring no 

gag 5 ars for ſecuring 3 50 l. Martgage 1 
and Intereſt, to B. Who ſo long ſince as 1705 ae | 
the Term to C. redeemable by himſelf on the Payment abe in 5 
of 300 J. B. died, C. brought a Bill agaioft 4. to redeem, 2795 makes 
or be forecloſed; and though but a derhative Mort- OE 0 
rage, yet he did not make the Repreſentatives of B. ©: or gol. 
T on 
original Mortgagee, or in cafe of his Death his Repreſentatiyr ought to . | 
Cur': Here is plainly a Want of proper Parties, B. 
had a Right to redeem C. and to prevent another Ac- 
count, as to what is due upon the original Mortgage, 
lis Repreſentatives ought to be before the Court. 


** 


Taylor verſus Atwood. Caſe (202. 


[A / HERE an Infant is Defendant, the Affidavit of Where an 
Service to hear Judgment muſt be, that the Jn», 
Guardian was ſerved, not the Infant, and this (as it theService 
ems) though the Infant be above fourteen, or Want "ltr 
"ou k | pœna to hear 
ver ſo little, of twenty-one; and the Serving of the Judgment 
Infant is not good, for non conſtat but the Infant muy tay 
might be in his Cradle; or ſhould 


| It A by the dian, not on 
Bill that he is near twenty-one, yet, being hoe able te 
(fend himſelf, che Service mult” be on the Perfon ap- | 
fonted by the Court to defend him. 


Benner 
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 Caſe(201,) 
Lord Chan- 


made ta B. 
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| Cale(203,) Bennet verſus Whitehead. 


cellir King. | | a | 5 1 
Account of 4 HE King under the Duchy Seal granted to Mr. 
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Lord Chan- 


Profits from Serjeant Bennet Kingſand Park in Hampſhire fo 
_— twenty-one Years, which expired at Michaclma 1728. 
the Time of Serjeant Bennet ; by his Will deviſed the Leaſehold Pre- 
3 miſſes to his younger Son Thomas Bennet (the Maſter in 
8 Chancery) and made his eldeſt Son John Bennet (anor her 
the Bill. Maſter) his Exccutor, and died 2 3 Dec. 1723. Thomas 
Bennet, the younger Son and Deviſee of the Leaſehold, 
in 1729 brought his Bill againſt the Defendant (inter 
4) for the meine Profits of. Part of the Premiſſes, ha- 
ving himſelf been in Poſſeſſion of the other Part from 
his Father's Death; and it appearing, that a Counter- 
part of a Leaſe was delivered by one who had been 
the Defendant's Agent to the Plaintiff Bennet, by which | 
the Premiſſes in Queſtion were formerly leaſed by the 
Crown under the Duchy Seal to the Defendant White» | 
head, which Counterpart was executed by the Defen- 
dant himſelf, and now produced; and the Lands 
therein mentioned being the ſame as were granted by 
the latter Leaſe to Mr. Serjeant Bennet : This ſatisfied 
the Court of the Plaintiff's Right; wherefore the De- 
fendant (who pretended to the Inheritance of the Pre- 
miſſes) was decreed to account with the Plaintiff for 

the Profits, W 


But then the Queſtion was, from what Time this 

Account ſhould be taken, whether from the filing of 

the Bill only, or from the Death of the Plaintiff's Fa- 
ther, at which Time the Plaintiff's Title accrued? 


And it was objected, that the bringing of the Bill 
was to be looked upon as an Entry of the Plaintiff 


4 


upon 


. * — = m 
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upon the premiſſes, from which Time only he ſhould 


be entitled to the Profits. Indeed in Caſe of a third 3 in Foſ- 
"Sp . | _ ſeſſion of 
Perſon's entering upon the Lands of an Infant, ſuch Lands be- 


Infant, when he comes of Age, ſhall by a Bill in lefg to 


an Infant; 


Equity recover the Profits from the Time of the firſt if the Infant 
Entry; but the Reaſon is, becauſe where one enters 322088 
on an Infant he is chargeable as Bailiff, or Guardian, his Title, be 
and no Laches ſhall be imputed to the Infant; where- 8 
fore it will be conſtrued as if he had entered as ſoon 338 
s his Right accrued; whereas it might reaſon- cruing of his 


ably be imputed as Laches to the Plaintiff Mr. Ben- nuf 2nd 
xt, that he did not bring his Bill before; that as the filing of his 
Court might go back five Years before the bringing of Bil oniy. 
the Bill, by the {ſame Reaſon it might go back twenty- 

five or fifty Years; beſides the Account ought not to 

be decreed without an Iſſue firſt directed to try, whe- 

ther the Premiſſes in Queſtion were Part of the Pre- 

miſſes compriſed in the Leaſe under the Duchy Seal, 

(u:) Part of King ſand Park, in Regard the ſublequent 

Leaſe made to Serjeant Bennet from the Year „ 

would by the ſame Reaſon bind the Premiſſes; and the 
Defendant pretended to an Inheritance therein, which 

ought not to be affected without a Trial. Farther, 

the Plaintiff claimed Title to the Leaſehold Premiſſes 

vithout ſhewing an Aſſent to the Deviſe thereof by 

the Executor of Serjeant Bennet, which he ought to 

have done. 1 0 4 


Lord Chancellor : The Names of theſe Meadows being The ne. 
expreſly mentioned in this Leaſe from the Duchy, and dant ſhall 


being the ſame which the Defendant owns he has been ny ahl 


in Poſſeſſion of, they muſt be intended the ſame Lands, che Lime the 


Sas. . | | laintiff's 
for no one will preſume, unleſs it be proved, that Right aceru- 


there are two Meadows of the ſame Name; then as 2 


the Plaintiff's Right accrued upon his Father's Death Time of fi- 
by Virtue of the Will, he muſt from that Time be en- x oo 
| V ol, II. 8 B titled Defendant 


has conceal- 


ed the Deeds and Writings making out the Plaintiff's Title. 


(646) De Term. F. Michaelis, 1731. 
titled to the Rents and Profits of the Premiſſes; and 
the rather againſt the Defendant, as he had the Deed 
and Counterpart of the Leaſe in his Poſſeſſion which 
made out the Plaintiff's Title, and it was the Defen- 
dant's Agent who delivered the Deed to the Plaintiff, 
it is ſufficiently clear, that the Lands in Controverſy 
are the very Lands compriſed in the Duchy Leaſe; the 
Defendant or his Anceſtors having accepted the ſame, 
ſhews they had no other Title than under ſuch Leaſe; 
all which is made more evident by the Defendant, who 
now claims the Premiſſes as a Fee-ſimple, not being 
able to ſhew. any Deed, Fine, Conveyance or Settle- 
ment, by which they were conveyed as . Fee-ſimple 
Lands. As to the ObjeCtion, that the Plaintiff claims 
Title to the Leaſehold without ſhewing an Aſſent to 
the Deviſe thereof by the Executor of his Father; it 
appears the Plaintiff was in Poſſeſſion of Part of the 
Premiſſes, which is a {ſufficient Proof of the Executor's 
Conſent, eſpecially when the Executor does not appear 
to have made any Claim himſelf thereto. 


| Decree the Defendant to account with the Plaintiff 
for the Rents and Profits of the Leaſehold Premiſles 
from the Death of his Father Serjeant Bennet, from 
which Time his Title thereto accrued by Virtue of his 


Father's Will. N 
Caſe (204. Griells verſus Ganſell. 5 v4 
. King. 3 © Z 
= _ N Petition to amend a Depoſition of a Witneſs 
poli- | | : | 
tioſ of a (one Dubourdieu a Clergyman, who had been ex- 


Witneſs - amined in this Cauſe) the Witneſs was ordered to attend, 
Publication. as' Was alſo the Examiner, the latter of whom, being 
Ci examined by the Lord Chancellor, {wore he took the De- 
| 5 poſition truly from the Mouth of the Witneſs, to mn! 
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the De was afterwards difinAly 1 and then 
the Witneſs ſubſcribed his Name. 


(4 


ly that the Examiner had taken his Depoſition falſe, 
but that he was induced to believe he did not expreſs 


Was politive he did not intend or mean to {ſwear as the 


and that the {ame was what he had before declared i in 


Converſation z as alſo what another Witneſs in the 
Cauſe had poſitively {worn. 


The Counſel on the other Side :nſiſted, that 8 gh 
there were Inſtances where a Defendant's Anſwer bad 


for amending a 


if the Court was inclined to amend, this would be bet- 
ter deferred to the Hearing, when it would be 1 
fly poſſeſſed of the whole Matter. Laſer 


Lord Chancellor - Where i it appears to che * that 
either the Examiner is miſtaken in taking the Depoſi- 


Advancement of Truth and juſtice, that the Miſtake 
ſhould be amended ; and the ſooner this is done the 
better, in regard the Witneſs may be dead, or in re- 


unjuſt to pin a Witneſs down to what is a Miſtake, by 


denying to rectify it. As to what has been objected 
of the Inconvenience of amending the Dejolicin after 


Publication, it was impoſſible to know it until Publica- 


) and the 3 ſwear 1 it over hun. 


The Witneſs being examined aid not 3 885 a 


himſelf in the Manner the Depoſition was taken, and 


Examiner had taken it, but that he really intended to 
ſwear in the Manner as the Amendment was deſired, 


tion, or the Witneſs in making it, I think it for the 


mote Parts, before the Hearing ; it would be hard and 


1 wherefore let the Depoſition be amended, as _ | 


been amended, yet (a) no Precedent could be produced («) Vide | 
Depolition after Publication; or at leaſt „ 


Lady 
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Caſe (205.) Lady Fane Holt, Widow of John 
Lerd Chan. Holt, Eſq: who was Nephew and pPlaimiff, 
(er is. Ftir of the Lord Chief Fuſtice Holt,) 


Rowland Holt ſen. the next 8 5 
and Heir of the ſaid fohn Holt, ande Defendants. 
his eldeſt Son Rowland Holt, 


Thomas Gibſon, Eſc dd orbit, Cre-) 185 . 
ditors f the fad John Holt, {P lain , 


Lady Fane Holt, C Defendant. 


Tenant for THE Bill of the Lady Fane Holt was chiefly to 
Power w 1 have an additional Jointure made to her, purſu- 


make aJoin- ant to a Power created by the Will of the Lord Chief 


ture of 100 J. 


per Arn. 1 Juſtice Holt; the Bill of the Creditors of John Hab was 
every I0OO0Ol. . 1 . | | 

which he has to be paid their Debts. out of his Aſſets. The Caſe, 
8 „ as to the Power of making a Jointure, (and which was 
make ſeveral the chief Queſtion) was thus: s 
Jointures for 8 FFV +: 
every 1000 J. which he receives with his Wife; and if ſuch Tenant for Life has received 
any Portion for which he has made no Jointure, the Remainder-Man, on his Death, will 
be compellable to make the Jointure; but the Court will not compel the Remainder-Man 
to make a Jointure where the Portion depends upon a Contingency, or it is doubtful whe- 
ther it will ever be paid, | | a 42.1) FG OT $ 


The late Lord Chief Juſtice Holt being ſeiſed in 
Fee of a great real Eſtate, made his Will 4 Sept. 1708, 
and having no Iſſue, deviſed his Lands to his Brother 
Rowland Holt for Life, with Remainder to Joby: Hob, 
eldeſt Son of the ſaid Rowland, for Life, Remainder 
to Truſtees during the Life of John, to ſupport con- 
tingent Remainders, with Remainder to the firſt, Cc. 
Sons of the ſaid John in Tail Male ſucceſſively, 1 7 

3 | 5 C- 


Death of the Husband. ' | 


4. 
| act 


» . 
— — * * = oF) * » 4... DAY 4 . a l 832 
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Remainder to the Defendant Rowlamu, younger San of 


the ſaid Rowland the Father, for Life, with Remaindet 


to his firſt, Nc. Sons in Tail Male ſucceſſively, with 


divers. Remainders over, with u Power to every Te- 
nant for Life of the Premiſſes when in Paſſeſſion, to 
make a Jointure to any Wife whom he ſhould marry, 


ſo as ſuch Jointure ſhould not exceed 100 J. per Ann. 


for every 1000 l. which any Wife they ſhould reſpec- 


_ tively marry, ſhould bring as a Marriage Portion, and 


ſo for more, more, Nc. The Jointure to be for the 
Wife's Life, and to commence and take Effe& from the 


% 


The Chief Juſtice died, Rowland Hol the Father 


died, and John Holt the Son being in Poſſeſſion, and 4 
Marriage being agreed upon betwixt him and the Plain- 


tiff the Lady Fane, one of the Daughters of the late 


Marquis of Wharton, the ſaid John and Lady Jane 
executed Marriage Articles, dated the 25th of May 
1723, which Articles recited the Power given by the 


C. J. Hol's Will, and thereby, in Conſideration of 


8000 J. left Lady Fane by her Father's Will, John 
Holt covenanted to ſettle within a Month after the 


Marriage 800 l per Aun. Jomture on Lady Fane for 


her Life, and allo to make her an additional Jointure 
of 100 J. per Ann. for every 1000 J. which he ſhould 


receive or be entitled to by Virtue of Lady Fane's 


Father or Mother's Will, and fo in rtion for 


any leſſer Sum than 1000 l. Lady Fane being then 


an Infant, the Articles were ſigned by her- and her 
Guardians. There was alſo a Proviſion therein, that 
the Reſidue of the perſonal Eſtate which Lady Fane 
was intitled to by her Father's and Mother's Will 
ſhould go firſt towards Payment of Jobn Hok's Debts, 
and afterwards to the ſaid 


Vol. II. 80 | Jointure 


ene John Holt. The Marriage 
was ſoon after ſolemnized, and within a Month a 
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Jointure of "TYSON __ _ was _— on HY Jane 
for her Life. . 20? N arty hart eco IT. 


op; 1341 19% 85 * 


Laternen John þ Hol raiſed I 500 U e A Mort 


gage which he made to ſome of the Plaintiffs of ſome 


other Part of the Portion he was intitled to in Right of 
Lady Jane his Wife, giving his Bond ſor the Re- pay. 


ment of it; and thereupon he made an additional Join. 


ture upon Lady Jane his Wife of Lands of r 150 l * 
Ann. by Virtue of the Power. 


5 Jan. 198, Job oh died ahebout: Ie," and th 
Defendant Rowland his Brother entered upon ſuch Part 
of the late Chief 2 re as Was not $0 508 
hended 1 in "the rr SS ; 


Lady Jane being thy! hs will « of his Furker 1 | 
late Marquis of Wharton, intitled, together with her 
Silter Lady Lucy, to à Moiety of the Surplus of his 
perſonal Eſtate; and likewiſe by the Will of ber Mo- 


ther the Lady Marchioneſs, having a Right to ſome 


Lands in Fee-ſimple in the County of Tippera in 


Ireland, and John Holt dying much indebted,” it was 


prayed by the Creditors Bill that the might bare the 


Benet of Lady Janes Share of her Fathers and Mo- 


after the Rate of 1001. per © Ann. for every 


ther's Eſtate, and that in Lieu and Recompence there- 
of ſhe might have an additional Jointure made to 7 
1000 

which they ſhould recover out of her Eſtate” towark 


TO of their Demands. - 2121 ths * a 5 1 4 


It 


Lady e Bill was; that PR mit Abe hav bY an 


additional Jointure made to her, 1 15 to her late 
Husband's Covenant; but in Caſe ſhe could not, then 


that no Part of her Eſtate ſhould be taken from ber 


* the Aid of * we ſhe had the Recompern 
1 1 which 


* een 
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which it was 2 e 0d ſhould! have by her Martians 


Articles, viz, ro the Rate 1 ae Lied Ann. for 


every 100. ſhe ſhould being 


The belly: Queſtion 01 Diet f dane to wat ow 


far the hy fven-by by the C. J. Holt's Will for every 


Tenant for Life to make a Jointure, and the Cove- 


nant by John Holt the Tenant for Life to make a 
Jointure of 1 00 l. per Ann. for 2 1000 J. which his 


Wife the Lady Fane ſhould bring, in Regard it was not 


executed by John Holt in his Life. time, could on” the 
Defendant Rowland the Remainder- man. 


On Behalf of the Plaintiff it was ſaid, that though 


the Power granted to a Tenant for Life to charge 


Equity this was plainly 'otherwile, in Caſes where the 
Perſon claiming under ſuch Power is a Purchaſer for a 
valuable Conſideration ; and therefore if there be Te- 
nant for Life, with a Power to make 3 Jointure by a 
Deed atteſted by three Witneſſes; and the Tenant for 
Life, previous to his Marriage, and in Conſideration 
thereof and of a Portion, does by a Deed: atteſted by 


ſhall be aided in Equity. That Lady Fane was plainly a 
Purchaſer both of the Power and of John Holt's Covenant 
to make a Jointure, for the molt valuable Conſidera- 
tion that could be, that of à Marriage and a Marriage 


Portion, and conſequently within all the Caſes where 
defective Executions of Powers are made good in 


verſus The Earl of Coventry, it was ſaid by the Lord 
Chief Baron Gilbert, and aſſented to by the Maſter 


of the Rolls and the Lord Chancellor Macclesfield, that 


this Power of making a Jointure given to à "Tenant 
tor Life, is Part of ths" old Dominion which the Te- 


+ nant 


one Witneſs only make a Jointure, his, tho void in Law, 


Equity. That in the Caſe of ' The Counteſs of Covemry 


the Remainder, being the Eſtate of a third Perſon, 
was at Law to be taker ſtrictly, yet in a Court of 


— + & ws 
— -— ! —˙¹ . 


[ 
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ed, that ſuch Power being Part of the ancient Dominion 


nant in Fee had: himſelf over the Eſtate, and had tran. 
ferred to the Tenant for Life; from whence it follow. 


which the Owner of the Eſtate had over it, the Te. 


of 1001. per Ann. for every. 1000 J. which lus Wik 
ſhould bring, and ſhould die before the making, 


or ſuffer a Recov 


nant for Life, quoad the Power of making this Jointure, 
ſhould be taken as ſeiſed in Fee, and in that Light 


nothing could be plainer, than that if one ſeiſed in 
Fee were to enter into a Covenant to make a Jointure 


of ſuch 


Jointure, the Covenant would be . in Equity, 
and the Jointure directed to be made purſuant thereto, 


That i in a Court of Equity, all Covenants made on 
a valuable Conſideration for the doing gf any Thing, 


' whether for the Conveyance of any Eſtate, making a 
Leaſe, Jointure or Settlement, were conſidered as done 


and performed, provided he that 2 5 n 


had a Power to perform i WH 


One onthe indeed hare was 3 ove) 0 
this general Rule, which was where a Tenant in Tal 
covenanted for a valuable Conſideration to levy a Fine, 
ery, to the Uſe of the Purchaſer, and 


died before the Fine levied; or. Recovery ſuffered; in 


which Caſe it was admitted to have been held, that 


gainſt the Iſſue in Tail, or the Remainder-man; but 
this was for a Reaſon which did no wa ys hold in the 
principal Caſe, wiz. on Account of oh. Statute dr 
Donis, the expreſs Words whereof entitled the Iſſue 
and the Remainder- man to the intailed Premiſſes, from 


Eſtates- tail, but either common Recovet 85 


were uſefully invenced by che Julges to prevent th 
Inconveniencies introduced by that Act, ur 75 "x 
of a Fine (a 9 provided by alen A 


1 


the Covenant could not in Equity be made good # 


which. Act of Parliament nothing could deliver t 5 2 
ies, WIC 


parliament) to Fon the Bflates-tail, though n ot the | 
Remainders, when limited to third Packet.” hes at 
the Covenant by John Holt, being for a valuable Con- 
ſderation, and for no more than it was in his power 

to have performed, ought to be taken as if per- 
formed, anc 1 na bound the Remainder- man 
in the ſame. Manner as 1 executed by the Tenant, for 
Life. That it could be no Obdjeclien that Lady Fane 
had already had two Jointures made her by her {aid 
Huſband, ſince theſe were a Recompence only for ſuch 
Part of her Portion as had been already raiſed and 
anſwered to her Huſband ; and there was as much 
Reaſon (becauſe equally 'within the Intent of the Ar- 
ticles) that ſhe ſhould hape an additional Jointure for 
her additional Portion, as that the ſhould have her ori- 
ginal Jointure for her original. Portion. That in the 
Counteſs of Coventry's Caſe the Matter reſted only 
upon Marriage 77 65859 during the Life-rime of the 
late Earl, no vm RX uced to any Certainty, ind 

yet upon theſe Marriage Articles the Jointreſs Was 
kcreed to hold and enjoy her Jointure againſt the Re- 
mainder-man. It was. true in the Caſe laſt cited, 
the Portion of 100001. was actually paid before 
| the Marriage; whereas in the preſent Caſe, the Cer- 
tanty of the Reſidue , of Lady s Portion did not 
a yet appear; Wherefore all gt the Plaintiffs the 
Creditors now prayed was, that it might be re- 
ferred to the Mafſer to aſcertain the uantum off 
the Reſidue of ſuch Portion, by which Means the 
Certainty thereof would appear, id cerjum eff quod 
enum reddi poteſt; and that the preſent Caſe was 

the ſtronger, there having been already 4 Decree pro- 
nounced, that the Executors of the late Marquis of 
Wharton ſhould account- for his x perſonal Eſtate, which 
Account would probably in a Mor Time be taken 
ad finiſhed. In the mean while, it could not Win 
any Colour of Reaſon | be init ed upon, that the 

Vol. I!!! „ 3 JF: 1 ; 
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was ſecured either by Mortgages, Government or other 


Lufficiecitly, fecured by "the Decree” and Mirage Ar 


ticles, 


Jane Holt was not a Wife unprovided for, but had al- 
ready two Jointures ſettled upon her by her Huſband, 


_ Eftate, yet there were ſeveral Cauſes in this Court 
Rule laid down of id certum eſt quod certum redd! 


time of the Huſband, who was to make the Jointure; 


whereof he had given his Covenant and Bond, and 


making this additional Jointure upon Lady Jane 
ſhould be deferred until the Reſidue of her Portion 
was actually paid to her Huſband, or thoſe claiming | 
under him; but that it would be ſufficient if the fame 


Securities, ſo as to be rendered ſafe ; and (as it ws 
{aid) here the Reſidue of Lady . Zane's Portion was 


On the other ſide it was inſiſted, that the Lad 


one of 8001. per Am. and the other of 1501, per 
Ann, and there was as much Reaſon for the Remainder- 
man to queſtion the Validity of the ſecond Jointure, 
as for the Lady Fane to aſk a third; in Regard the 
1500 l. which was the Conſideration for Joby Hus 
making the ſecond Jointure, was not Money aQually 
paid or ſecured to him, but what he had raiſed by a 
Mortgage of Part of her Portion, for the Repayment 


was liable to be ſued for it; wherefore as yet this 
1500 J. could not be ſaid to be received, but only 
borrowed by him; that as to the Reſidue of the Por- 
tion, it was neither known what it was, how much it 
would amount to, or when or whether ever it would 
be paid; and tho there might be an Account decreed 
touching the Surplus of the late Marquis of Wharton s 


where Accounts have been depending, ſome twenty, 
ſome thirty Years, or upwards. i That were the 


. 


eſt, allowed to take Place in the preſent Cafe, ft 
Things myſt be reduced to a Certainty in the Life- 


for it would be a miſerable Incumbrance upon the 
; | 
\ 


Ny 


Eſtate of the ſeveral Remainder-men claiming under 
the late Chief Juſtice's Will, and in no Sort within 
the Intent of the Teſtator, were this Rower of making 
a Jointure for the Widow of John Holt to be kept 


in Suſpence, and hovering, over their Eſtate for the 
Space of twenty or thirty Vears, and might at laſt 
tend to diſable theſe Remainder-men from | making 


any Jointures, until it ſhould be aſcertained how much 
in the Whole Lady Fane would be intitled to, and 
whether her Jointure, when made, (though perhaps to 


be made twenty Years hence) ſhould not over - reach 


the ſubſequent Jointures to be made by any of them, 
by reaſon of Lady Janes precedent Marriage Articles; 


which might be a great Inconvenience, and hinder 


the Marriages of the Remainder - men. That the In- 
tention of giving the Power to the Tenant for Life to 
make a Jointure, was in order to a Recompence for 


the Portion which the Wife ſhould bring to her Huſ- 


band, not for what might not be brought until about 
twenty or thirty Years after his Death, and which 
conſequently could be of no Manner of Avail as to 


him, but only to ſome remote or diſtant Admini- 
ſtrator, who might not be ſo much as known. to him. 


That this additional Jointure which was: now deſired 


to be made upon Lady Fane, was plainly: not within 
the Intention of the Power, ſince by Virtue - of the 
Will it was to be made by the Husband, + which could 
not be in the preſent Caſe, he being dead; alſo the | 
Jointure to be made purſuant to the Will was to take 
Effect for the Benefit of the Wife upon the Death of 
the Husband, which was impoſſible to be done here, the 
Huſband having been already dead above, the Space of 
three Years : That ſuppoſe John Holt had by expreſs 
Words covenanted, that in Confideration of what far- 
ther Monies Lady Fane ſhould bring to him in reſpe& 
of the Reſidue of her Portion, Nc. Rowland Hol the 
Remainder-man ſhould make a Jointure to her after 
the Rate of 100 L per Ann. for every 10001, this 
would certainly be void, as there could be no _—_— 
that 
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it would hardly be ſaid that the Aſſignment of ſuch 


upon as a Portion of 100001. in Recompence for which | 


ſent Bill being too early, ought to be diſmiſſed. bo 


Annum tne £ 1000 J. which the Wife of ſuch Te- 
nant in Poſſeſſion ſhould bring; accordingly Lady 


not reaſonable that the Life-Eſtate of Rowland Hil 


nant for making a Jointure, any farther than the ori 


Ann. for every 1000 ſuch Wife ſhould bring to her 


that John Holt, by any expreſs Words or Covenant 
could bind the Remainder- man who did not claim 
under him, and ſurely there was as little Reaſon why 
he ſhould by any implied Words in the Covenant be 
conſtrued to bind him. Or ſuppoſe Lady Fane were 
entitled to a deſperate or doubtful Debt of 10000 


Debt, which might never be received, ſhould be looked 


John Holt ſhould be enabled within this Power to ſettle 
upon his Wife 1000 J. per Ann. Wherefore ſince the moſt 
that Lady Fane had as yet brought was but 38000 
and 15007. there was no Reaſon for her to aſk a far 
ther or additional Jointure, until it ſhould appear ſhe 
had brought a farther Portion; conſequently her pre» 


FE Lord Chancellor The Intention of this Power is to | 
enable every Tenant for Life under the Chief Juſtice's 
Will, to ſettle a Jointure after the Rate of 100 | per 


Jane has had a Jointure of 800 J. per Ann. for 8000 l. 
and 1501, per Annum for her 15001. which ſhe has 
Rey ; and it not appearing that ſhe has brought 
any farther Portion to her late Huſband, I do not fec 
ſhe can be entitled to any additional Jointure. It is 


the Remainder- man, or of any other of the ſubſe- 
quent Remainder-men, (who in no Sort claim under 


him) ſhould be bound or affected by Joby Holt's Cove- 


ginal Power warrants, which is to ſettle but 100 J. per 


Huſband. The Eſtate of the Chief Juſtice, ſo carefully 
ſettled, ought not to be incumbered with Jointures 10 
take Effect upon remote Contingencies or Poſſibilities 
of farther Portions coming in, when it does not appear 
what they are, or when, or whether they will erer 
| 2 | " ED, come | [ 
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come in. On the other Hand, 1 do not think it rea- 
ſonable that the Creditors of Mr. Holt ſhould have any 
Benefir of the Reſidue of Lady Janes Fortune, if erer 
;hat {hall be recovered, in regard ſhe cannot have the 
Recompence in Conſideration whereof it was agreed 5 
by the Articles that ſhe ſhould part with it; let her 
therefore keep ſuch Overplus of her Eſtate to herſelf, 
without having any eee Jointure out of the 

Cm Juſtice's Eftate, | | | 


| Famer verſus Philips. 7 Caſe (206.) 
Lerd Chan- 
[ 1716 the Plaintiff brought his Bill lt ths De n King.” 
fendant as Executor of J. S. for a Legacy of 3001, Attachment, | 
In 1724 he obtained a Decree to be paid a of Aſſets, Every At- 
and for the Defendant to account for his Teſtator's per- Samed, 
ſonal Eſtate. In 1729, on the Maſter's reporting that Saanen 
the Defendant had Aﬀets, he was ordered to bring the & 1 
Money regorted ig his Hands into the Bank by ſuch a —.— by 
Day ; for not complying with which, the Plaintiff took — . 
out Proceſs of Contempt againſt the Defendant, and OS 
proceeded to take him up in Wales (where he lived) by office, ele 
a Serjeant at Arms; but the Procels being referred for 2%: 
Irregularity, the Maſter reported it Irregular, . the Re- 
turn of the two Attachments, upon which the * Order 
for a Serjeant at Arms was WS not e ens 


tered in the Regiſter' 8 Office. | 


Upon this the ' Plaintiff WET to  Aiſhirge FR 
Maſter's Report, ſuggeſting that he had done his Part, 
and left the Attachments with the Agent of the Re- 
ziſter in his Office, where he had paid the uſual Fee for 
entring, but that the Regiſter or his Agent had not en- 
red them; all which appearing on Examination, the 
Court order the Maſter to tax the Defendant's: Coſts 
out of Purſe only, which the Plaintiff, who was re- 
ported to have been 8 of this Irvegulariey,” ſhould 
Vol. II. 8 E pay 


p In the principal Caſe the Attachments were followed by the uſual 
1; ls, a Commiſſion of Rebellion; but by the Courſe of the e Court, 
at iſſues only to the . of aA | 
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y to the Def, but chat theſe ſhould be an- an- 
ES over to the Plaintiff by the Regiſter. 


4 1 this, Mr. Price the Regiſter died, being left 
Suitor ha- Blizz Maddox Executrix ; 5. the Coſts were taxed at 58, 
r and the Matter coming on again on Petition, Mr. Mead 
Fee, and the objeCted, that here being a perſonal Neglect or Miſbe- 
jpeg haviour in the Officer, it died with him; that if there 
| lefted bs ſhould be a Decree for Coſts, and the Defendant die 
8 7 before Taxation, theſe would de loſt, which was ſtronger as 

Mens the than the preſent Caſe, where there was, but an inter- 
comes ire. locutory Order; or if the Executrix was liable, the 


gular, the Plaintiff had his Remedy by Action at Law. 


Suitor is to 8 1 
pay the Coſts, but he to have dh over againſt the Officer ;. and te! the Offer in fi 
Caſe yet this deing a Day: and Matter of of N EIT * 1 bee. 1 


4 


To which I ala, 20 $4 it was el "Ut this 
was not a bare Miſbchaviour or Neglect in the Off 
but the Plaintiff having carried the Attachments to the 
| Office and paid the Fees for entering, the Regiſter by 
his FP RN of them had promiſed and Pola, by Im- 

_ plication of Law, to procure the Returns to be entered; 
| Wherefore the not doing that which he took Money for, 
and engaged to do, was a Breach of his Conti, and 
being a Duty, could not die with the Perſon, alcho 
nothing had been aſcertained in the Life-time of * = 
Regiſter; juſt as if he ſhould have promiſed to pay ſo 
much Money as the Mets ſhould tax, this tf . 
die with the Perſon; that tho Coſts, iN not aſcertained 


on the Death of the Party, are in 1225 > Caſes loſt, yet R 
here with reſpect to Mr. Price they were to be looked of 
upon as a Dan and not as Coſts only, which this Court w 
would not ſuffer to be examined by 0 other Court in WI en 
an Action, but determine itſelf, as in all like' Caſes, in 4 th 
ſummary Way. That the Executrix of Mr. Price ftand- BW t, 
ing in his Place, and having Aſſets, ſhe ſhould thereout f bi 


pay this 58 J. to the Plaintiff, But there being no one 
in Court to admit Aſſets for her, it was ordered that ſhe 
ſhould be examined as to her bs A 
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E ehen "hm E welyn & econt. 


Caſe 189. 


"PON a Bill beblaghe by the Plaintiffs "R three Af of 
Infant Daughters of George Evelyn by Mary z. le, 
his Wife, for raifing their Portions of 80001. (the 77 Chancellor's 
teſt of the ſaid Daughters being about the Age of ONS. 
eight Years) the Caſe was thus: 4 rener 
created to raiſe Partions for Daughters in F A of Iſſue Male, as foom. a8 3 wp 


eniently may 
be after the Father's Death, but no Maintenance, nor any exp 


Time mentioned when the 
Portions are payable z there are three Daughters, and the eight Years old, the Fa- 


ther is dead, but- the Mother who has a Jointure on the Eftate is living ; the Court will not 
raiſe the Portions for 1 ſo young, out of 3 4 * Term. 
Geri Evelyn the Defendant” 8 Eg (and Grandfa 


ther to the aintiff) had three Sons Joby, George, «_ 
the Defenda Edward Evelyn. 


(| 


George Buehn the Father bring T Tenant for Lif: 
| Remainder to His eldeſt Son Foby i in Tail Male, of Part 
of the Premiſſes, on the 20 October 16 698. together 
with his eldeſt Son Jahn, by Deed and Recovery ttled 
the Manor of Walkhamſtcad alias Godſtone in Surrey, to 
the Uſe of himfelf for Life, ans Waſte, Remainder 
, his eldeſt Son John Evelyn for Life, Remainder to 
bis firſt, & c. Son in Tail Male e Remainder 
to his ſecond Son George Wat we Li, Rema inder to 


his 


7 4 1 
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his firſt and other Son in Tail Male ſucceſſively, Re- 
mainder to his third Son the Defendant Edward Bus- 
n in like Manner, with Truſtees to ſupport all theſe 
contingent Remainders, Remainder to the Heirs Male 
of the Body of George Evelyn the Father, Remainder to 
him in Fee; with a Power to George Evehn the Father 
by Deed or Will, to charge by Leaſe, Mortgage or other- 
wiſe, the Premiſſes to himfalf limited for Life, with 
railing or paying any Sum not exceeding 6000 J. alſo 
with a Power to every of his Sons, when in Poſſeſſion, 
by Deed atteſted by three Witneſſes, to limit, befors 8 

or after Marriage, to the Wife of any. of the ſaid Sons 
for a Jointure, all or any Part of the Premiſſes, ſo as 
ſuch Jointure ſhould not exceed 1001. per Ann for 
every 10001. which ſuch Son ſhould have received as 
the Fortune of the Wife; with farther. Power to 
his ſaid Sons reſpectively, when in Poſſeſſion, by 
any Deed or Writing under Hand and Seal, atteſted WW 
by three credible Witneſſes, to make any Leaſe or 
| Leaſes for Years, ſans Waſte (but without Preju- W 
dice to any Jointure which ſhould be made by Virtue WM 
of the ſaid Power) for the raiſing of Portions for the 
Daughters of ſuch Sons, ſo as ſuch Portions ſhould not 
exceed that which ſuch Son making ſuch Leaſes ſhould WF 
have had with his Wife, and ſo as ſuch Leaſes ſhould 
not take Effect, until there ſhould be a Failure of Iſſue | 
Male of ſuch Son ſo making ſuch Leaſe; with the 
uſual Power for George Evelyn the Father and his {aid 
Sons reſpectively, when in Poſſeſſion, to make Leaſes | 
for twenty-one Years at the moſt improved Rent. 


By other Indentures of Leaſe and Releaſe dated 
the 2oth and 21ſt of October 1698. George Evehn the 
Father, in Conſideration that his Son Fohn Evehn had 
joined with his Father in the ſaid Common Reco- 
very and Settlement, did ſettle other Lands, (viz) the 
Manor of Tandridge, c. of which he was * in 

| 4 — 2 
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Fee, to the ſame Uſes as the ſaid Manor of Walkbamſtead 
alias Godſtone was ſettled by the former Deed, with this 
Difference only, (viz.) that as to the Son's Power of 
Leaſing for raiſing Daughters Portions, theſe Words 


were added, [ſo as ſuch Leaſe or Leaſes ſhould ceaſe 


and determine upon the raiſing of ſuch Portions, and 
Coſts and Charges for raiſing the ſame.] ] 


: Upon the 22d of Auguſt 1720, George Evelyn the 


the ſaid Land for 1500 J. for the Term of 1000 Years, 
which Mortgage afterwards by meſne Aſſignment be- 
came veſted. in Sir Thomas Pope Blunt, with a Covenant 


for the Iſſue of the Marriage, and that 8000 J. ſhould, 
ters, and reciting the ſaid former Settlements, with 
for Daughters; the ſaid Indenture witneſſed, that for 


lad Powers, or any other, George Evehn the Son 
ad limit and a 


{aid Mary. his then intended Wife for her Life for 
ter Jointure, and in Bar. of Dower, divers Meſſuages 
and Lands in Godſtone, not exceeding the Value of 


Vol. II. 8 F the 


the Conſiderations aforeſaid, and in Purſuance of the 


ppoint to; and to the Uſe of the 


©00 J. per Annum; alſo in Purſuance of the Power of 


Father, in Purſuance of his Power, mortgaged Part of 


from George Evelyn the Son for Payment of the Mort-' 
gage Money, and Sir Thomas. the Mortgagee covenanted | 
to re- aſſign to George Evelys the Son. In June 1699. 
George Evelyn the Father died. In October 1703. John 
Evelyn the eldeſt Son died without Iſſue, upon which 
George Evelyn the ſecond Son entered upon the Premiſſes 
compriſed in the Settlement. Auguſt 22d 1720, upon 
the Intermarriage of George Evelyn the Son with the 
Daughter of Mr. Garth, whoſe Portion was agreed to 
be 8000 J. in Conſideration of the ſaid then intended 
Marriage and 8000 J. Marriage Portion, for ſet- 
ting a ſuitable Jointure on her, making Proviſion 


on Failure of Iſſue Male, be ſecured to the Daugh- 


the Power for making a Jointure, and raiſing Portions | 
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ſes limited to the ſaid Mary for her Life for bor Fe 


I 


the ſaid 'petlements or any other; the ſaid Georg - 8 


hn the Son, in Caſe of Failure of Iſſue Male be- 


tween him and Mary his ſaid intended Wife, granted 


and leaſed to Trufters (therein named) all the Premiſ- 


ture, and all other the Manors and Lands compri 


ed in 


the ſaid Settlements, to hold to the ſaid Tiuſters for 
the Term of 500 Years, to commence and take Effect 


from and after Failure of Iſſue Male of the Body of the 


ſaid George Evehn the Son, upon Truſt, that if there 


ſhould be Faire of Iſſue Male of the Body of the 


ſaid George Evelyn the Son, on the Body 0 the” faid 
Mary, and if he ſhould have one or more Daughters 
by her, then the Truſtees of the ſaid 509 en 
ſhould, by and out of the Rents, Iſſues and Profits of 
the Premiſes compriſed in the ſaid Term, or by Sale, 
Mortgage or Leaſe thereof, or of any Part there | 
of, or by any other Ways or Means as to them in their 


Diſcretion ſhould ſeem meet, as ſoon as ' eomueniently 
might be after the Deceaſe of the ſaid George Evelyn the 
Son (or in his Life-Time if he ſhould think fit to 


have the ſame ſooner raiſed, and ſo direct) levy and 


raiſe the Sum of 8000 J. for the Portion or Partions of 
ſuch Daughter or Daughters to be paid to her or them, 


and equally divided amongſt them, if more than one, 
Share and Share alike, with a Proviſo that the Term 

ſhould not prejudice the Jointure, and that immediate- | 
ly after the raiſing the ſaid 8000 l. with all Colts, Ce. 


the ſaid Term ſhould ceaſe. 6 Fg WT TR 


"4 g 2 * * * 
Be $ en 
. ey 


The Marriage took Effect; bur Sire in the. 


Year 1724. George Evehn died inteſtate, leaving the 
Defendant Mary his Widow and only three Daughters, 
who by their Mother in the Year 1725. brought 
their Bill againſt Edward Bvehn and James Evelyn his 
eldeſt Son (being the next Remainder-man in Tail) 


praying a preſent Sale of the 500 Years Term to 1 8 
f e 
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former Husband George Evelyn, praying that the 
nal Eſtate of her late Husband ſhould be applied towards 
paying off the Mortgage of 1 500 J. and in Exoneration 
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the Portions, the eldeſt Daughter being not above four 
Years old at the Time of bringing the Bill; and on the 
other Hand the Defendant Edward Evelin and his Son 
(the next Remainder- man in Tail) brought their croſs 


Bill againſt Mrs. Evelyn the Mother (afterwards married 
to Governor Bohun) being the Adminiſtratrix of her 


of the real Eſtate. 


perſo- 


Theſe Cauſes coming on at firſt before the Maſter of 27 May 
the Rolls in the Abſence of the Chancellor, he was plea- 1728, 


{ed to declare, that the Powers in the Deeds of the 2zoth 
and 21ſt of October 1698. wete well executed, and 
directed, that it ſhould be referred to the Maſter to 
perſonal 
Eſtate of George Evehn the late Husband of Mary; 
(beyond the 
Jointure) to be 91 J. per Annum, the perſonal Eſtate to 


ſtate the Value of the real, and alſo of the 
whereu 


pon the Maſter ſtated the real 


be about 4000 1. and the Debts (beſides the Mortgage) to 


be about 2000 J. and afterwards theſe Cauſes being 


ordered to be ſet down for hearing before the Lord 


Chancellor upon the Maſter's Report, and for farther Di- 


rections, and u 
James Evelyn his Son to his Lordſhip, alledging that th 

apprehended themſelves aggrieved by ſuch Part of his 
Honour's Decree, whereby the Powers of the Deeds of 
the 20th and 2 1ſt October 1698. were declared to be well 
executed, in Regard the Petitioners conceived that how- 
ever the Term might be well raiſed, yet that the ſaid 


Powers touching the Truſts were not well declared, nor 


vell executed or warranted by the above-mentioned 
Deeds: It was therefore ordered that theſe Cauſes ſhould 


let down to be reheard touching the Matters in the 


Petition mentioned at the ſame" Time that the Matter of 
the Maſter's Report was ſet down for Hearing, 2 


the Petition of Edward Evelyn and 


\ 
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Lord Chan- And now the Cauſe ſtanding for Judgment in the Pa. 


cellor King, 


Lord Chief per, the Lord Chancellor aſſiſted by the Lord Chief Ju- 
| N Ray- ſtice Raymond and Maſter. of the Rolls, delivered the Re- 


fer of the ſolution of the Court, 


Where the 1/7, As to the Queſtion, Whether the perſonal Eſtat 
periona 


ſtate ſhall go of George Evelyn the Son ſhould be applied to pay off 
in Eaſe of the Mortgage made by George Evelyn the Father, in 


the real E- 


j 


.* 


fate, and Regard the Son covenanted to pay this Mortgage - Mo- 
where not. ney, whereupon the Mortgage was to be re- aſſigned to 


bim, or as he ſhould dreck: 


22 It was agreed that the perſonal Eſtate of the Son 
\, anddies, his ſhould not be applied to pay off this Mortgage made by 
Rate dal go the Father, foraſmuch as the Charge was made by 


in Eaſeof George Evelyn the Father in Purſuance of his Power to 


but if J. charge the Premiſſes; and as he had ſuch Power, the 
wiſeo in Defendant Edward muſt be contented to take the 


pages his Land cum onere; that this being the original Debt 
Land, lea- 


3 of George Evelyn the Father, tho his perſonal Eſtate, if 


Sen and any ſuch were to be found, would be liable thereto, 
eir, an 


B. dies la- yet the Son's perſonal Eſtate ought not to be charged 
0 ving 00 with the Father's Debt; and notw ithſtanding that the 


perſonal E- Son did afterwards, on the Aſſignment to Sir Tho- 


ſtate ſhall ce : ; 
x. Blunt, covenant to pay the Mortgage Mo- 


plied to pay ney, yet ſince the Land was the original Debtor, 


gige, be. this Covenant from the Son would be conſidered only 


cauſe it was AS a Surety (a) for the Land; that it was not like 


not B's. 


nor. the Caſe of Sir John Napier, where Part of the E- 


though the ſtate of Sir John the Mortgagor, was after bis 
Mortgage 


being tranſ- Death ſettled by a private Act of Parliament in Tru - 


N ſtees as a Fund to pay all his Debts, and Sir Theo- 


Time, 


B. e., philus the Son and Heir of Sir Johs diſpoſing of 


nanis 39 pay that Fund, was conſequently anſwerable for the 


oney, 


yet the Debt Debts, having had the Benefit of the Fund ſet apart 


Hot deing 2 | for 
originally 


the Debt of B. his Covenant is only a Surety, and the Land the original Debtor, which C. 
| {all therefore take cum onere. * See the Caſe of Cope verſus Cope, Salk. 449, 450. (a) Ses 


nas of Bagot verſus Oughton, 1 Vol. 348. and Howel verſus Price, 1 Vol. 293. 
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for them, for which Reaſon it was but juſt that upon 
his Death his perſonal Eſtate ſhould be anſwerable for 
the Debts of his Father; whereas in the preſent Caſe 
here was no Fund for Payment of Debts that came 
to the Son, but the Land was the original Debtor, 
and muſt continue ſo, there being nothing ſub- 
ſtituted in its Place; that in the common Caſe 
where a Mortgagor covenants to pay and dies, tho 
quoad the Mortgagee, the Land may be looked upon 
as the Security on which he relies, yet if the Mort- 
gagor covenants to pay and does receive the Money, 
he is the original Debtor, and his perſonal Eſtate ſhall 
290 to eaſe the Land in Favour of the Heir. But 
here George Evelyn the Son was not the original Debtor, 
his Father was, who actually received the Money; 


that in the Caſe of the Earl and Counteſs of (a) (e) Ante 


Coventry, where Gilbert late Earl of « Coventry on | his 
Marriage with the Daughter of Sir Stren/bam*Maſters, 
(the Earl being but Tenant. for Life with a Power to 
make a Jointure of Lands not exceeding 500 J. per 
Amum on any Wife he ſhould . marry) covenanted in 
Conſideration of the intended Marriage, that he or his 
Heirs would after the Marriage, according. to. the 
Power given him by his Father's Will or - otherwiſe, 
ſettle Lands of 500 l. per Annum on his Wife for her 


Jointure; and it being in Proof that the late Earl 
directed his Steward to look over his Rent-Rolls 
for a fit Parcel of the Eſtate to make good the Join- 
ture, and afterwards the Jointure Deed was drawn and 
groſſed, but not executed; tho this depended only 
on a Covenant, yet the Jointure of Land being the 
chief Thing in View, the Decree was, that the Land 
ſhould be ſettled; and the Covenant not made good out 
of the perſonal Eftate. In like Manner, in the Cale 
of (b) Freemas and Edwards, tho the Wife's Jointure f aus 
and the Daughter's Portion were ſecured by Articles 435. 
Vhich were never compleated by a Settlement, however 
Val. . 8 ___.thole 
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| thoſe Articles being to ſettle Lands, and the 8 
tor leaving Lands ſufficient to anſwer it, it was * de- 
creed that the Daughter's Portion ſhould be raiſed out 
of the Lands,' and the perſonal Eſtate of Mr. Freeman 
the Covenantor not be applied in Exoneration of the 
Land. So that as to that Part of the Croſs Bill, which 
prayed the Moxtgage-Money ſhould be paid out of the 
perlonal Eſtate of George Evehm the the {ame was 
diſmiſſed with Coſts. 


3 As to the other Point (which x Was ths 5 conſe 
| curedbya derable) it was agreed that this 8000 J. ſhould be raiſed 


Tr 2m al of the Rents and Profits of the Premiſſes com- 


payable to priſed in the 500 Years Term, and not by any Sale 
Dans Or Mortgage thereof, and that no more than the sum 
by Rents and of 8000 J. in the whole ſhould be raiſed, and the Pro- 
Pronts, 1. fits be accounted for from the Death of _ Evan f 


no Time li- 


mited for the Huſband. 


Payment, - 


ſhall carry no Intereſt, and be taifed only by Perception of Profits, en or egg 


The Mafter of the Rolls, who delivered ap r 
very fully, {aid he would conſider the Nature of ſuch 


Powers in general, the Words made uſe of in the pre- 
ſent one, = the Precedents in the like Caſes for ſe- 


curing and oy Portions jor Daughters. 


As to the Nature of ſuch Powers, 4 were to be 
taken ſtrictly, being to charge, burden and incumber 
the Eſtate of a third Perſon. Vide 6 Co. 3. Fits · Mil. 
 liams's Caſe, alſo 2 Vent. 350. Sayl verſus Freelmd; 
upon which Occafion the Lord Chance lor Nottingham 

makes this Diſtinction: Where a Man has à Power to 
make Leaſes or any other Charge which is to incum- 
ber a third Perfon's Eftate, bl uch Powers are to 2 
2 ea ee 


8 But in that Caſe particular Lands were agreed to be ſettled, ard 
conſequently the Covenant was a Lien upon thoſe Lands, 


* - 922 * * ” 
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à rigid Conſtruction; but where it is to diſpoſe of his 
own Eſtate (as in that Caſe the Party who had the 
Power was Tenant in Tail) the moſt liberal Interpre- 
tation is to be made. In 2 Fern. 53t, 542, (Lady 
 (harlos Orby verſus Lord Mobun) the Point then in Ous- 
ſtion was no more, than Tenant for Liſe with Power 
to make Leaſes of Lands uſually let at the ancient 
Rent; the Tenant for Life made a general Leaſe to 
J. S. of all his Lands uſually let, reſerving the ancient 
Rent, and though this general Leaſe followed the 
Words of the Power, nevertheleſs fince, if good againſt 
the Remainder-man, it would put a Difficulty upon him 
in his Suit for the Rent, to ſet but what was the an · 
cient Rent for every particular Parcel of Land, and 
might endanger” his being frequently nonfaited - before 
he could be able to recover the Rent from the Leſſee, 
it was adjudged in Chancery, and affirmed in the 
Houſe of Lords, that fuch a general Leaſe was not 
warranted by the Power to bind the Remainder· mam; 
which ſhews, that Powers binding the Intereſt of Per- 
ſons in Remainder ought to be taken ſtrichy; and as 
Powers in Settlements to Uſes are raiſed by Way of 
Uſe, which at Common Law were Truſts, they were 
originally cogniſable and determinable in Courts of 
Equity. In 1 Leving 239. Jenkins verſus Kewys (the 
lame Caſe alfo in Hardreſs 395- & '1 Char. Caſes 103. 
| Tenant for Life, Remainder to his eldeſt 80m in Tail, 
with Power to charge the Land. with 2000 } they both 
by Leaſe and Releaſe join im a Mortgage in Fee of the 
Premiſſes to & under Proviſo to be void on Payment 
of the 2000 l and Intereſt, with a Covenant for fur- 
ther Aſſurance, but no Mention made of the Power ; 
decreed by the Lord Keeper | Bridgman, that this 
Mortgage ſhould not be intended am Execution of che 
Power, but only a common Mortgage, and ſo the 
Father and Son being both dead, the Mortgage was 
not binding on the Iſſue of the Son either in Law 
a Equity, conſequently the Money was joſt; from 


whence 


2 — 2 | OE —— —— . — — — — — 
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et 


' Decree made (probably) on a faint Defence; beſides, 


num, a Covenant, and alſo an Intention to execute it; 


George Evelyn the Son, in the Execution of the Power, 


in extending Powers given to Tenant for Life, to bind 


thought ſevere not to make good her Jointure to a 


cree, or even ſufficiently approved of by the Re- 


ment of the Portion ; ſuch Part therefore of the Deed 


Mr. Evehn the Father, who are Remainder-men in 


as an Heir at Law, from whom. nothing ſhall be 


1 


whence it appears that Courts of Equity are not free 


a Remainder-man. Indeed in 2 Vern. 379. Lady Clif- 
ford verſus Lord Burlington, where the Lord Clifford by 
his Marriage Settlement was made Tenant for Liſe, 
Remainder to his firſt; Oc. Son in Tail, with Power 
for him to make a Jointure not exceeding 1000 l. per 
Annum, and his Lordſhip in treating. of the Marriage 
covenanted to ſettle a Jointure of 1000 J. per Aunum, 
giving in a Particular of Lands as of that Value, and 
ſettling them, but the Lands proved to be only 600 1, 
per Annum ; whereupon after Lord Clifford's Death, a 
Bill being brought by the Jointreſs againſt the Iſſue 
in Tail, to have the Jointure made up purſuant to 
the Marriage Articles, the Decree was, that the Iſſue 
in Tail ſhould make up the Jointure 10001, per 
Annum ; it is true in that Caſe, Relief was given to 
a Purchaſer againſt a Purchaſer; however this is to 
be looked on as a Family Caſe, where it might be 


Lady who brought a conſiderable Fortune, and the 
it does not appear to have been thought a right De- 


porter himſelf; at leaſt it is to be conſidered, there 
was a Power to make a Jointure of 1000 J. per 4v- 


whereas in the preſent. Caſe, what is aſked for the 
Daughters ſeems not warranted by the original Power, 
which cannot be exceeded by the ſubſequent . Settle» 


ſecuring the Portion as exceeds the original Power, 
is to be looked upon as of no Force; the Sons of 


his Settlement, are at leaſt to be regarded as much 
taken but by neceſſary Implication ; and though 


ſeems 


\ 


x * - 
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* not to have 2 the ene 
mainder- men, 


nothing but what the Power in the Settlement bs — 
Buehn the Father warrants. | 1 


of the Re- | 


There are two Ways of raiſing Non ay 1 PN 


by Sale or Mortgage; the 24 by Sap of Profits: 
mY where a 


of de! Portion, there it carries Intereſt — — 


m others. It is not ſaid or ry that the Por- 
whe ſhould be payed or raiſed upon 


40 
by P 


in it ſelf to raiſe the Portions 
be more particularly hard to do it in the 
Caſe, when the Davies, for whom they are to be 
raſed, are of ſuch tender Years; and when it more- 
orer appears to have been the plain Intention of the 
Maker of the Settlement, to preſerve the Bulk of his 
Eſtate in his Name and Family. | 


proſs, and to be paid all at once. Fi 


Reſp. If the Daughters are ſure of 1 their Portions 
tho the ſame are not to be raiſed or 
cial a Manner as they would have * it is however 
lufficient ; the Writ de rationabili 
required that the Childrens Shares thould be 5 7 in a 


grols Sum. 


Vol. II. 


yet the Plaintiffs the Daughters can ask 


particular certain Time is limited for the . 


true, the Right thereto did then veſt in the Daughters, 
ight to the bare Sum of 8000 J. to be raiſed 
erception of Profits; and as it were unreaſonable 
by a Way ſo deſtructive 
to the Eſtate and Family, as a Sale would be, it muſt 
' preſent 


Object. The Word [Portion] dis imple a Sum in 


paid i in ſo benefi- 
parte bonorum never 


31 Z Ic 


kW. 1 — 


100 "PD 


Caſe of Traf- 


& ante 13, 


the Death of — Cafe of 
_ George Evelyn the Son without Iſſue Male; though it is Giter. 


—_— 


— 
£ id * LE 


nalle, that Evehn the Father did not intend a Sale of the 
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It is obſervable, that the Power given or reſerved 
by Evelyn the Father to charge the Land with 6000 1, 
is by Leaſe, Mortgage, or otherwiſe, without Reſtrictiun; 
but when he comes to make a Settlement of his Fee. 
ſimple Lands, his Son's Power of Leaſing for. raifmg 
Daughters Portions is reſtrained, . ſo as ſuch Lasſe or 
Leaſes ſhall ceaſe and determine when the Money hall be 
raiſed. Now this is the ſtrongeſt Argument, imagi- 


Premiſſes for the raiſing of theſe Portions, but only to 
do it by Perception of Profits, when even a Leaſe 
thereof was not to continue after the Portions raiſed ; 
which could not be, if after thoſe Sums were ' raiſed, 
and the Children paid, the Term were {till to ſubſift 
for the Benefit of a Purchaſer or Mortgagee ; it is not 
poſſible that the Term can ceaſe upon raiſing the Por- 
tions in any other Senſe or Way, than by raiſing them 
out of the growing Profits; and then tho the Execu- 
tion of the Power by Evehn the Son, were it deſective, 
would be ſupplied or helped in Equity, yet where it 
comes to exceed the Power, Equity will never ſupport 
ſuch Exceſs. The Truth is, there may be ſome Hard- 
ſhip either Way, to the Daughters of Evelyn the Son on 

the one. Side, and to the Remainder-man the Brother 
on the other; but the greater Hardſhip ſeems likely to 
fall on the Remainder-man, if the Eſtate (being a Re- 
verſion) ſhould now be ſold ; whereas if the Paugb- 
ters have their Portions of 8000 J. tho not paid in 
ſo beneficial a Manner as they could wiſh, it ſtill is a 
plentiful Proviſion. In the next Place, it appears that 
the Power to raiſe the Portions for the Daughters df 
Evehn the Son, was ſo as the ſame ſhould not entered ide 
Portion which their Father ſbould haue with hit Wife, which 
being but 8000 J is the ſame as if it had been expreſ- 
ſed in the Power, that the Daughters Portions ſhould 
not exceed that Sum; and this ſhews that Intereſt - 

| 3 | | \ : 


De Term. J. Eu 1531 


FEI Pry 


the bag was not to be raiſed, ſor that aint: doatls 


the Sum, and eat up all the Reverfion. And as to this 
Point, what has been cited from the Caſe of Lord Kil- 
murry verſus Dr. Gery, Sul. 538. is not applicable, the 
Decree there being grounded on the particular Circum- 
ſtances of the Caſe: The Power aroſe upon a Settlement 
made with the Approbation of Truſtses by a Perſon 
during his — and confirmed by Act of Parlias 
ment; by the Settlement a Power was reſerved of 
charging divers of thoſe Lands at any Time during 
his Life with the Sum of 3000 J. he borrowed this Sum 
of the Doctor, and having 
an Infant, died ſoon after he came to Age; the Plain. 
tiff his Son brought his Bill to redeem on of 


creed a R 
ment of Principal, 
was a Power given to him to raiſe Mone , and imme- 
diately to give Security, which: was act ly dene; and 
altho (perhaps) had he been of 
ſhould have been obliged to keep down che Interefl 
during his Life, yet being an Ike at the Time in- 


dhe common Terms of P 


the Engagement, the Land muſt, ſtom the 
of the Thing, have ſtood enga 


gedd for Inteseſt. as wv 
45 Principal, or it had been 1 ible for iim durir 
his Infa 


—_ to have raiſed any Maney at al, which | 
Nature e TranſaQions N rl „Nu e Ut : 


Laſtly, His Home: cited moſt of the Caſs chat ha 
been adjudged in Relation to Portions -churged on real 
Ellates ; but took Notice that the following were the 
principal Caſes proving. 
for the Payment of Portions, and che Dauphtow: claims 
ing the :{ame were of benſler Tears, 489 he t 


* 8 * 
% : 11 4 # . 


j 


executed his Power while 


the principal Sum borrowed; but ehe Court then de- 
Intereſt and Coſts; becauſe 4 


at chat Time, he 


tended for the Execution of this Power, and thereforg 
not capable of making his Perſon liable to any Part of 
it 


ahnt when ue Tie Wax Hh 
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tte. 


they were to be raiſed by Rents and Profits: 


to the Portions veſted in ſuch Infant Daughters, yt 


Firſt, 2 Vern. 7 2. Earl of Rivers verſus Earl of Der- 
by, where on a Marriage, Lands were limited to the 
Husband for Life, Remainder to the Wife for Life, 


| Remainder to the firft, &c. Son in Tail Male, Re. 


mainder to . & in Fee; Proviſo, that if there ſhould 
be no Iſſue Male, and a Daughter of the Marriage li- 
ving at the Death of the Husband, then the Truftees 
ſhould ſtand ſeiſed of the Premiſſes, to the Intent that 
ſuch Daughter ſhould receive 10, ooo I. out of the 


Rents, Revenues and Profits thereof, and 100 |, 


Annum for Maintenance, and this 10,000 L to be for 


ber Portion, without appointing any Time of Payment: 


(a) Ante. 


13. 


There was no Son, and but one Daughter, who ha- 
ving lived to ſeventeen died unmarried: Decreed that 
the Portion of 10,000 J. did go to her Executor, and 


was to be raiſed out of the Profits by the Truſtees; ſo 


that here was the Caſe of a Portion veſted, decreed to 
be paid out of the Profits; and, which was likewiſe a 
farther Anſwer to the ObjeCtion, that by the Word 
Portion] was to be meant a Sum to be paid in groſs. 


| Secondly, That of (a) Toy verſus Gilbert, decreed by 


Lord Macclesfield, and affirmed by the Houſe of Lords, 


where a Truſt Term was limited to raiſe 1 500 J. for 
Daughters Portions by ' Rents, Iſſues and Profits, or by 


leaſing for one, two, or three Lives at the old Rent; 


and decreed that the directing the Portion to be raiſed 


in this particular Manner, implied a Negative, that it 


ſhould be raiſed in no other Manner, and therefore not 
by Mortgage or Sale, nor any more Money be raiſed 


| than the 15001. without Intereſt; which was exally 


the ſame with the principal Caſe, an Inftance of a Por- 


tion to be raiſed by Perception of Profits without In- 


tereſt ; And his Honour concluded, that there was not 


1 — 
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one * Punch bas a Sale bad been Seel of 
a Truſt Term for a Portion appointed to be raiſed by 
Rents and Profits, and no Time limited for Payment. 


The Lord Raymond relied much on the Intention of 
the Maker of the Sertlement, which appeared to be 
plainlzfi for-preſervinpithe Eſtate ini the Male Line of the 
| Family 3 10 that "there could be no Defign to extend 
the Power for raiſing Portions for Daughters to a Sale 
or Mortgage; conſequently ſuch Power being neither 
expreſs or implied, nor any Time limited for the Pay- 
ment of the Portions, it Arty (he thought) be ex- 
treme hard for the Court to decree that which would 
prove the Deſtruction of the en * the Inten- 

tion of the Party 2 


* This Decree was afterwards appealed from to the Roch if Los | 
where, on the 2d May 1733, the Parties on both Sides came to an Agree- 
ment, which (7 Geo. 2 oj was confirmed ba an Act » Pitman, 


7 9 


e 


'  Iduebyher and afterwards for her younger Children reſpectively; 


Term. S. Trinitatis 
W r 


> YT ** 


Calergo, King verſus Cotton. 
(a)Vide ante | | 
Caſe 103. 

If a Parent 


makes a vo- 
luntary Con- 


and 
it 42 Cotton, 


own FOWET, {et aſide the ſeveral Settlements made 

Hands of his her Marriage with the Plaintiff, as being made with- 
1 gam Out his Privity, and while ſhe appeared the viſible 
him, this Owner of the Eſtate, and thereby induced him to 
dun him; marry her; all which Settlements were made by his 


but whins 1. Wife in Truſt for her ſelf until her ſecond Marriage, 


art Huſband but it being now proved that theſe Proviſions by 


makes a ſuit- Lady 


able Provi- Cotton for her younger Children were made before her 


= da Marriage-Treaty with the Plaintiff King was begun, 


Treaty for and in a publick Manner; that ſhe herſelf deſired they 


8 might be publick; that ſhe made an Entertainment 


this is good, for ſeveral of her Tenants, whereat being preſent, ſhe 


and not lia- 


ble to be a- acquainted them her younger Son Stephen was to be 
voided by 2 their Landlord, in caſe ſhe married again, and-if the 


_— warte 


Plaintiff Mr. 


ty, in a Caſe fo anche as this was, might be 


; 
U 
E 
by 
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married, her ſecond Huſband ſhould marry her for 
Love; and it appearing that ſhe had reſerved to her- 
ſelf out of theſe voluntary Settlements, her original 


Jointure made by Sir Thomas Cotton (being * L por 
Annum Reat-charge ;) that ſhe had nine 
dren by her former Huſband Sir Thomas, who, at beſt, 


were very ſlenderly provided for; and farther, that che 


2 Mr. King, when he married Lady Cotton, was 


in very mean Circumſtances, - an Half-pay Lieutenant 


in Ireland, had two Sons by a former Wife, and that 
he had a conſiderable Sum of Money with Lady Cot- 


ton, as ſhe had been Executrix and reſiduary Legatee 


of her former Huſband Sir Thomas; ſo that it was evi- 
dent there had been no Fraud or Impoſition on the 
Plaintiff Mr. Kang, who did not ſo much as 


For theſe Reaſons the Lord Chancellor diſmiſſed the 
King's Bill, as to that Part of it which 
ſought to ſet aſide any of the Settlements made by 
Lady Cotton in Truſt 2 her younger Children; ſaying 


it was a very reaſonable Thing for a Widow, while ic 
was in Bag Power, to make a Proviſion for her Children 


by her former Huſband, and this being before her Trea- 
ty of Marriage with Mr. King, it bal been impoſlible 


pretend he 
could make any Settlement or * on Lady Cotton. 


to have asked him to be a Party thereto, he not being i 


then thought of; that though an Aſhgnment had been 


made by the Lady Cotton only to a Friend, and not a 


Child, a meer voluntary Gift before the Marriage-Trea- 


binding; and as to the South-Sea Stock, though there 


was no actual Aſſignment by Deed, but only a Cove- 


nant to transfer, yet this was ſuch an Aſſignment as 


would bind Mr. King; for it was not like a Bond from 


Lady Cotton to pay Money, fince here Mr. King was to 


pay none, nor to part with any Thing which was his, 
it was only a Proviſion made by Lady Cotton before 


OY her 
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15 2 Treaty with the Plaintiff, that in Caſe of 
her Marriage ſuch -a Part of her Eftate ſhould go to 
her Children, which was but reaſonable ; and yet; con- 
trary to this Proviſion made for the Children, he him. 

ſelf had ſold this Stock and received the Money, be. 
ſides a farther Sum of 1000 J. South-Sea Stock 
which Lady Cotton had not aſſigned; that here the 
younger Children had the Law on their Side, and had 
recovered Damages in an Action of C6venant; which 
Benefit he could not take from them. Note; They 
recovered not only the Value of the Stock, but allo 
all the Dividends lince the ſecond Marriage, 


In this Caſe one Point aroſe, concerning which the 
Court gave no Opinion; and it was this: Lady _ 
a Jointreſs for Life of an Eſtate at Eaſber in Surry, de- 
miled the ſame to Truſtees for ninety-nine Years, if 
ſhe ſo long lived, in Truſt for herſelf during her W. 
dow hood, and after her Marriage, then in Truſt for one 
of her younger Sons John Salisbury Cotton, and the Heirs 
of his Body, and if he died without Iſſue, the Ne- 
mainder in Truſt for her next younger Son the De- 
fendant Linch Salisbury Cotton; Fobn Salisbury Cotton died 
without Iſſue and inteſtare, and the Queſtion was, 
Whether the Truſt of this Term ſhould go to his Me- 
ther as Adminiſtratrix to him, ſubje& to the Statute 
of Diſtribution, or to the next Son in Remainder? 


It was inſiſted for the Lady Cotton, . in the Li- 
mitation of the Truſt of we Term to Joby Salishury 
Cotton and the Heirs of his Body, with Remainder 
over, ſuch Remainder over ng only 70 a Truſt of 
a Term, was void. 


On the other de i was on that the only 
Reaſon why the Truſt of a Term could not be limited 


SL 
—_— 
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nen 


to one the Heirs of his Body, with Remainder 
over, Was, becauſe this would make a Perpetuity; 


but here could be no Perpetuity, in Regard the whole 


Term was to determine whenever Lady Cotton ſhould 


die, juſt as if ſhe had made a Leaſe o her Jointure 
Lands to a Truſtee bop\ ninety - 
long lived, in "Truſt for! A. and Wis 
but if A. Thould die without Heirs Me his Body, "living 


Lady Cotton, then to B. this had been good. Ideo = 
the 


tho' it ſeems rather to be- a- good Limitation 
Truſt, and within the Reafor: of the Duke of Nor- 


fals Caſe, and the ſeveral other ſubſequent Reſolu- 
tions grounded thereupon. 


vine Years, if ſhe ſo⸗ 
Heir of his Body; 
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Caſe 191. Sir Edward Manſell, Bart. Plaintiff; 


Lord Chan- | 


ES Rawleigh Manſell, Eſ BE Defendants 


: 
Av tm War: * | 
Chief Baron \ 
Reynolds. | | | | 
Truſtees for [+ Dward Vaughan, Eſq; ſeiſed in Fee of Lands in Car- WW , 
_— * marthenſhire of 16301. per Annum, made his Will 

Remainders dated the zoth of November 168 3, and deviſed the Pre- 
"ny wag miſſes to Truſtees (Sir Edward Manſell and Arthur Manſel!) Wl” 
guilty of» and their Heirs, to the Uſe of his Siſter Dorothy Loyd y 
3 * Widow for her Life, Remainder to the ſaid Truſtees , 
no Diverſity and their Heirs during the. Life of Dorothy, in Truſt « 
whether the | . . g 7 
Setelement to preſerve contingent Remainders, Remainder to the ' 
be . Uſe of the firſt, c. Sons of Dorothy in Tail Male * 
valuable ſucceſſively, Remainder to the Uſe of the Teſtator's 0 
Conſider Couſin Edward Manſell in Fee; ſoon after which the of 
Will only. Teſtator Ying without Iſſue, Dorothy Loyd the Devi — 
ſee for Life, enters and intermarries with Sir Edward 5 


Manſell the Plaintiff's Father; afterwards Sir Edward 
Manſell and Dorothy his Wife, together with Edward 
Manſell the Remainder-man in Fee, join in a Feoffment 
to Truſtees to the Uſe of Sir Edward Manſell che Hul- 


band of Dorothy and his Heirs, and covenant 7 the 
Mp lame 


— - — — — — — 
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lame, Iadentura to levy a, Fige,, at the next grand a 
ſions / toy be held, for, the, 8 1 3 to the the 
ſame Hruſtres, and: to the, ſame U Teullces, 
for preſerving, the, contingent | neo in my be Will 
by Indentuges. of I.caſe and;Releale dated the 2 3d and) 
' 24th of Fuly 1686. conveyed the 1 — to Sir 
Edward, Manſell the Huſband of Dorothy, in E 0 wa at 
that Time being effet with, a So. On, the, Ji 
4uguſt- following, , Dame: Dorothy had, 11 by. or ; 
ward. Manſell her Huſband, a Son, the n 


Sir Edward Manſell, and afterwards 255 other Chi , 
dren; ſubſequent to which Sir Edward Manſell the 


Father made. his. Will, and being ſeiſed in, Fee of di- 
zelle othex, Lands belulgs whas, Was the Faughen Bltate, 


deviſed all bis Lands, ad Kenementz in general 
to his Son the Plaintiff for Life, Remainder to h 


ſecond; Son of Six. Edgard e by Dorati 
with Remainder. to his. firſt, Tc. Sons in Tail 


The Plain the eldeſt San of W 9 being 
barred at Law of his Remainder in by by 5 join- 
ing of the Truſtees before his Birch, U us Bil 
to have the Benefit of the Will of bis Uncle h 
Faughas, whereby the Premiſſes were deyiled to bis 
Mother e for Life only, Remamder t 0 role 
during her Life to preſerve contingent Rerpait 
with Remainder to her firſt Son the Plaintiff in in Tail; 
and that the plaintiff might Jugs the Benefit of f. 


dettlement, and be reinſtated he Premiſes as. if 
there had been no Breach of Pruſt, 


This Point, (vis) Whether Truſtees [I DS 
contingent Remainders joining befare the Birth of 
« Son in deſtroying them, were V of a Wei 

Tr 


- 
— 
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the Concurrence of the Lord Raymond Chief Juſtice of 


ſuch Remainders was a plain Breach of Truſt; and 
tho this had not been before judicially determined, 
yet it ſeemed to the Court, in common Senſe, Reaſon 


For when Truſtees are appointed to preſerve an Eſtate + 


than a plain Breach of Truſt, or how can it be ren- 


Should the Court hold it no Breach of Truſt, or 


ments in England were at Liberty to deſtroy what they 
15 Eſtate is limited to 4. for Life, Remainder to his firſt, 


in him to do any Act which will deſtroy thoſe contin- 


Truſt ? being a Matter of great Conſequence, was * 
ſer ved for the Opinion of the Court, who now, with 


B. R. and the Lord Chief Baron Reynolds, decreed the 
ſame to be a Breach of Truſt in them. And herein, 


1ſt, It was reſolved, that the Feoffment and Fine 
by Sir Edward Manſell and Dorothy his Wife did wo 
deſtroy the contingent Remainders to the firſt, &. 
Sons of Dorothy, but that the Right to the Freehold in 
the Truſtees did ſupport them. ee ee 


2dly, That when the Truſtees joined in the Leaſe | 
and Releaſe to Sir Edward Manſell (the Plaintiff's Fa- 
ther) and his Heirs, this deſtroyed the contingent Re- 
mainders” 1 5 ee Lo: 


3dl, That the joining of the Truſtees to deſtroy 


and Juſtice, to be capable of no other Conſtruction: 


in a Family, and for no other Purpoſe, and they, in- 
ſtead of preſerving it, do a wilful Act with an Intent, 
and in Order to deſtroy it, how can this be otherwiſe 


dered clearer than by barely putting the Cale? 


paſs it by with Impunity, it would be making Pro- 
clamation, that the Truſtees in all the great Settle- 


had been intruſted only to preſerve. Indeed, where an 
Tc. Sons in Tail, tho it be a plain Wrong and Tort 


gent Remainders before the Birth of a Son, notwith- 
— — — ſtanding 


N 


— 
P 
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ſtanding his legal Power of doing ſo, yet as in this 
Caſe there is no Truſtee, there can be no Truſt, nor 
conſequently any Breach of Truſt, and therefore a 
Court of Equity may have no Cognizatice of ſuch a 
Caſe, nor Handle for Relief, the Matter being left pure- 
ly to the Common Law. But to prevent this Incon- 
venience, has the Remedy of appointing Truflees been 
invented, on Purpoſe to diſable the Tenant for Life from 
doing ſuch Injury to his Iſſue, which is not a very old 
Invention. Now, as it was a Tort in the Tenant for 
Life, (where there were no Truſtees) to deſtroy con- 
tingent Remainders, fo muſt it more plainly be one in 
Truſtees to join in the Deſtruction of them, being con- 


ing under 
the Breach 


in Value to the Lands ſold, and to hold them upon the kn W 
lame Truſts and Limitations as they held thoſe ſold by 3 
them. But even in Caſe of a Purchaſe, if the Purchaſer out a vatu- 


had notice of the Truſt which the Truſtees were ſubject nin Cont 


to, as annexed to their Eſtate, ſuch Notice would have but if fo 2 

made him liable to the ſame Truſt; ſo if there had ae _ 

been a voluntary Conveyance made of this Eſtate, tho) don, and 

. without Notice, the voluntary Grantee would have tice, the 

| ltood in the Place of his Grantors, and have been liable? _ 
to the Truſt, in the fame Manner as the | Truſtees Land dil. 
themſelves were: But in the preſent Caſe it is much ch. Pear 
ſtronger; for here was not only Notice of the Truſt, muſtbuy and 


but the era * _ Land to thg. 
vr Edward Manſell the Plaintiff's Father (who was the fame Ufer. 
_ Vol 3h: HH —— Tenant 


ce itſelf voluntary, and made to Ten oe 


o_ 
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Tenant for Life) and was himſelf Particeþs criminis, 


nay one for whoſe Sake and Intereſt all this had been 


done. So that the Lands conveyed by theſe Truſtees 
muſt now remain liable to the ſame Truſts, as they 


were when the Truſtees joined 1n the Conveyance 10 


Sir Edward Manſell. 


As to what has been mentioned from Pollexfaw's Rep. 


250. that Truſtees were never puniſhed in Equity 


* when they broke their Truſts, that was ſaid by Mr. 


| Pollexfen when of Counſel, & arguendo only; and it is 


(a) 1 vol. 
28. 


obſervable, that ſtill this Saying admits it to be a Breach 
of Truſt, which of Courſe ſeems puniſhable in a Court 
of Equity. However, to' outweigh this, there is the 
Caſe of (a) Pye and Gorge reported in Salk. 680. which 
is of greater Authority than the Dictum of Pollexfen 
as Counſel ; it being there declared by Lord Harcourt 


| (tho! not decreed, as the Book ſays) that Truſtees for 


| preſerving contingent Remainders are puniſhable as 


the 


to deſtroy them: And for Englefield's Caſe in i Vern. 
443, 446, where there was a Deſtruction of a con- 


for a Breach of Truſt, if they join in a Conveyance | 


tingent Remainder, that was determined only upon the 
Fraud appearing therein; beſides, there being no Tru- 
ſtees, there could be no Truſt, nor conſequently any 


It has been contended, that tho” in all Settlements 


on Marriage, or for other valuable Conſideration, it 


would be a Breach of Truſt in the Truſtees to join in 


the deſtroying contingent Remainders, yet it is other- 


wiſe in Caſe of Remainders created by a Will, or o- 


ther voluntary Settlement; but in Reality it is 4 


much a Breach of Truſt in one Caſe as in the other; 
it cannot be denied, but that if I make a voluntary 
Cap og in Truſt for my ſelf, and my Truſtees {ell 

ate, or convey it to another for any valuable 
1 | e Conſideration 
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Conſideration, without Notice, I have, notwithftandin 2 
a Remedy againſt them for this Breach of Truſt; and 


faithful to his Truſt. [With Regard to the Caſe of Ely 


| [or Elſe | verſus Osborn, 2 Vern. 7 5 4. where the Marriage 


Settlement was to the Uſe of the Husband for ninery- 


during the Life of the Husband to preſerve contingent 
Remainder to the Heirs of the Body of the Husband 


Husband; which Settlement was made by the Huſ- 


band, and he having two Sons, joined with his Wife, 


it being objected that this was a Breach of Truſt in 


for that the firſt Son was in Equity as Tenant in Tail, 
and he having joined with the Truſtees, made it no 


the Remainder is limited to the Heirs of the Body 
of the Husband by the Wife, can, during the Life of 
the Husband, have any Eſtate veſted in him in Equi- 
ty, more than he has at Law, for Nemo eft beres vi 


band for ninety-nine Years, if he ſhould ſo long 
live, Remainder to Truſtees to preſerve contingent 
Remainders, Remainder to the firſt, Wc. Sons of the 
Marriage in Tail Male ſucceſſively, Remainder to the 
brſt, Fc. Sons by any other Marriage in Tail Male ; the 
Husband had a Son, the Wife died, and the Son being 
about an advantageous Match, the ſurviving Truftee 
apprehending himſelf to be a Truſtee for all the Sons, 


Mete; This particular Caſe was obſerved only by Lord Raymond. 


whether they do it by a voluntary Conveyance, or not, 
is not material, for ſtill every Truſtee ought to be 


nine Years, if he fo long lived, Remainder to Truftees 
Remainders, Remainder to the Wife for her Jointure, 


by the Wife, Remainder to the right Heirs of the 


his eldeſt Son, and the Truſtees, in a Fine; upon which 


the Truſtees, the Court is ſaid to have held it was not; 


would not join in a res without a Decree, which 


F © . 6 MG. p 
4 . - K. 4 + 
; a S 


Breach of Truſt: The (a) Report of this Caſe is not ſa- 8 
sfaCtory z it cannot be faid that the eldeſt Son, where di 


. where 
Caſe is 


reported dif- 
ferently. 


ventis z] And as to that of (b) Winningron verſus Fo- (0% Vel 
ley, where Lands were ſettled on Marriage to the Huſ- ow 
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One Reaſon of that Decree was, for that this, by ma. 
king the Son Tenant for Life inſtead of Tenant in Tail, 
would be a Means of preſerving the Eſtate the longer 
in the Family; but Lord Macclesfield (then Chancellor) 
moreover obſerved, that the Wife of Mr. Minnington 
the Father being dead, there could be no more contin- 
gent Remainders within the Conſideration of the Mar- 


riage Settlement, and therefore it was reaſonable to de- 


cree the Truſtee to join. But in the preſent Caſe there 
are none of theſe Circumſtances, no Decree for the 
Truſtees to join, could poſhbly have been obtained here, 


With Regard to the Caſe of Pye and Gorge (men- 
tioned above) where a third Perſon ſettled Lands on 
the Husband for ninety-nine Years if he ſhould, ſo long 
live, Remainder to 'Truſtees and their Heirs during the 
Life of the Husband, to ſupport contingent Remainders, 


Remainder to the firſt, Nc. Son of the Husband by the 


Marriage, Remainder to the right Heirs of the Huſ- 


band; the Husband, Wife and Truftees joined in a 


Sale of the Premiſſes; after which the Husband and 


Wife dying without ever having had Iflue, a remote 


Heir brought his Bill to be relieved againſt this Con- 
veyance as a Breach of Truſt, which Bill was diſmiſſed, - 
for that ſuch remote Heir was not intended to be pro- 
vided for by that Settlement; to bring that Deter- 


- mination to this Caſe, it muſt be ſuppoſed, that if 2 


Son had afterwards been born, the Lord Chancellor would 


not have declared it a Breach of Truſt; whereas his 


mainders which they were appointed by the Settlement 


Lordſhip did there actually declare it to be a dangerous 
Experiment for Truſtees in any Caſe to deſtroy Re- 


to preſerve. 


The Caſe of Plat verſus Sprigg, 2 Vern. 303. where 
a Man having mortgaged and incumbered his Eſtate, 
ſettled it on himſelf for Life, Remainder to Truſtees | 
during his Life, to preſerve contingent Remainders, 

„ Remainder 


„ _ 
8 
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Remainder to his Wife for Life, Remainder to their 
firſt, Nc. Son in Tail; the Huſband having no Iſſue 
articled to fell to one, who brought his Bill for a 
ſpecific Execution of the Articles, and to compel 
the Truſtees to join in Conveyances ; and it appear- 
ing that the Mortgagee threatened to enter, and fore- 
cloſe, and the Wife of the Vendor conſenting in 
Court to a Sale, the Truſtees thereupon were de- 
creed to join: Now it is to be obſerved, Firſt, That 


Iſſue. Secondly, ' That the Mortgagee might have 


That (as was done in the Caſe of Minnington verſus 
Foley) the Truſtees were decreed to join; whereas no 
ſuch Circumſtances are found in the preſent Caſe : 


Debt, the Courts may perhaps have formerly gone 
ſo far as to decree Truſtees to join in a Sale, which 
however was going too far; but the principal Caſe 
appears with a quite different Aſpect, the married 
Couple young, the Wife enfient when the Truſtees join- 


that unleſs Precedents could be produced in the very 
Point againſt it, the Act of the Truſtees ought to be 
deemed a Breach of Truſt, and puniſhed as ſuch; and 
therefore the Land in the Hands of the voluntary Gran- 
tee mult be affected with, and liable to, the Truſt. 


Let all Parties join in making ſuch an Eſtate to the 
Plaintiff, as he would have been intitled to under 
Mr. Vaughan s Will, if theſe contingent Remainders 
had not been deſtroyed, that is, an Eſtate in Tail 
Male, Os Bina in of „ 1 55 
o 8 M 


Edward 


there did not appear in this Caſe ever to have been 


ſwallowed up all by his Mortgage. And, Thirdh, 


Belides, where the Huſband and Wife were much in 
Years, had no Proſpect of Iſſue, and the Eſtate in 


ed to bar the Remainders, and the Conveyance by the 
Truſtees made on Purpoſe to bar this Child then ſo near 
its Birth: So that were there no Precedent for Relief, 
yet the Reaſon and Juſtice of the Caſe is fo ſtrong, 
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Caſe 192. Eduard Stanley, Plaintiff; 
Argument of ; | 4 = "be - ES | | 
Ronin. Sir John Leigh Admini- 
Au Pfirator of Francis Lid) 1 
Rolls Nane 4 w of nn 
by Bill of Revivor, and * , 
Chri ſtopher Huſſey, 


Orepae T EHE Caſe. is this: Dorothy Lennard poſſeſſed of Lands 
e e in Surrey for the Reſidue of a Term of 500 Years, 


4 for Lie, on the 29th of Fuly 1729 made her Will, and deviſed 
Reman” theſe Lands to the Defendant Huſſey for the Remainder Iſ 
Son in Tail of the Term, in Truſt to raiſe Money by Sale or Mort- 
3 gage to diſcharge her Debts and Legacies, and after 
der to bs Payment thereof, to permit her Nephew Francis Leieb iſ 


Dag and his Aſſigns to receive all the Rents and Profits of 


ſhall have the Premiſſes (deducting an Annuity of 100J. 77 ö 
id 
De- 


a . 
D 


* 


— 


5 Du Annum given to her Mother) for ſo long of the 


ter, then't9 Term as he ſhould happen to live, and after his De 
dies having Ceaſe to the Uſe of the firſt Son of Francis Leigh, and 
never tad the Heirs Male of the Body of ſuch firſt Son, and in 
| Daughter; Default thereof, to the ſecond and other Sons of Fran- 
| T's cis Leigh ſeverally, and reſpectively in Order and Courſe 
| | is good. ag they ſhould be in Seniority of Age, and Priority of 
Birth, and the ſeveral Heirs Male of the reſpective Bo. 
dies of ſuch Son and Sons; and in Default of ſuch If 
ſue, to the Uſe of the Daughter and Daughters of 
Francis Leigh, and if more than one, to be divided 
amongſt them Share and Share alike at their Ages of 
twenty-one or Marriage; and in Default of Daughters, 
or in Caſe of their Death before their Age of twenty - 
one or Marriage, then to the Uſe and Behoof of the | 
Plaintiff for the then Reſidue of the Term. The Te- 8 
ſtatrix gave her Mother an Annuity of 100 l. r © 
Annum for her Life, and to the Plaintiff 200 ra 
2 2 „ 
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ſides ſeveral other Legacies making Francis Leigh Exe- 
cutor. | 


The 10th November 1729 the Teſtatrix died, ad 
the Defendant Huſſey declining to act, Francis Leigh 
entered on the Leaſehold Premiſſes, and poſſeſſed other 
Parts of the perſonal Eſtate. The Teſtatrix being in- 
debted to the Plaintiff in 5001. on Bond, he brought his 

ill for an Account of the perſonal Eſtate, and for a 
Satisfaction of his Debt and Legacy; and after Satiſ- 
faction of all the Debts and Legacies, that ſuch Surplus 
of the Leaſehold Eſtate as ſhould not be ſold for that 
purpoſe, might be ſettled according to the Will, in- 
lifting that the Limitation to him of the Leaſehold 
Eſtate Was a wr Limitation. | 


| Francis his anne inſiſted that the Limi- 
tation of Loy chold Eſtate to the Plaintiff was void, 
and that if the ſaid Francis Leigh ſhould die without 
Iſſue, it would go to his Executors, 


Upon the firſt Hearing of this Cauſe, 1K December 
1731, the uſual Directions were given for taking an 
Account of the Teſtatrix's Eſtate, and of her Debts and 
Legacies, for Sale of ſo much of the Leaſehold Eſtate 
as ſhould be neceſſary for the Payment of ſuch Debts 
and Legacies; and * Conſideration | how the 


of the Leaſchold Eftate ſhould go after the Death of 
Francis Leigh without Iſſue, was relerved al after that 1 
Contingency happened. 


The Contingency has ſince happened by the e Death 
had any 


of Francis Leigh, without having Mue, and 

the Cauſe has been revived againſt the = Defendant 
ur John Leigh his Adminiſtrator; and being brought 
again to Hearing for Directions as to the Point reſerved 
by the former * the Queſtion i ia, whether the 
Limi- 


us 


nn. 
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[| US ' Limitation of the Truſt of the Leaſehold Eftate to the 
| Plaintift by the Will of Dorothy Lennard be a good, or 
void Limitation? N 


I am of Opinion it is a good Limitation, and that 
the Truſtee the Defendant Huſſey ought to aſſign the 
Reſidue of the Term to the Plaintiff. HT 


1 - Jo make this Limitation void it muſt be aſſerted, 
that it tends to a Perpetuity: Now, in Order to ex. 
amine this Aſſertion, let us ſee what is a Perpetuity, 
18 Definition of A Perpetuity, as it is a legal Word or Term of Art, is 
aPerpetuity. the limiting an Eſtate either of Inheritance or for 
5 Vears, in ſuch Manner as would render it unalienable 
longer than for a Life or Lives in Being at the ſame 

Time, and ſome ſhort or reaſonable Time after, I 

have joined Eftates of Inheritance and for Years toge- 

ther, becauſe the Law does equally abhor what is cal- 

led a Perpetuity in the one as in the other; the Reaſon 

of which Abhorrence is, the Miſchief that would ariſe 

to the Publick from Eſtates remaining for ever, or for 

a long Time unalienable or n Fu from one 

Hand to another, being a Damp to Induſtry, and Pre- 

judice to Trade, to which may be added the Inconve- 

nience and Diſtreſs that would be brought on Fami- 

lies whoſe Eſtates are ſo fettered: Now this Inconve- 

nience and Miſchief are the ſame, let the Right or In. 

tereſt in the Eſtate to be limited be what it will. Had 

this been conſtantly attended to, there would not hare 

been ſuch a Diſtinction in the Doctrine of Perpetui- 

ties between the Limitation of a Fee-ſimple Eſtate, and 

that of a Term for Years,. as hath {ſometimes been 

made. If any Diſtinction was to be allowed, I ſhould 

have thought the Law would rather, or with more 
strictneſs, have guarded againſt Perpetuities in Fee- 

ſimple Eſtates, than in Terms, ſince there might be an 
indefinite Perpetuity in an Inheritance; but there 4 

2 


. 


8 


63 


De Term. J. Michaelis, 1732. +... at 


be no ſuch Thing in a Term, the Expiration thereof 


ru an End to all Limitations whatſoever carved 


But the blending the old Notion of the Infirmit 

or Meanneſs of an Eſtate for Vears (by the Common 
Law always in the Power of the Freeholder) with 
the Notion of a Perpetuity, Things diſtinct in their 
Nature, (I conceive) begot confuſed Ideas, and it was 
thought a Man might not have ſo much Power over a 
Term for Years, as over a Fee-fimple Eſtate. This 
Diſtinction is exploded in very ſtrong Terms by the 
Lord Nottingham, in the Duke of Norfolk's Caſs (a), (a) bee the | 
where he calls it © a Diſtinction in Words, and ſays, CnC. 
* there 1s no real Difference but what Mankind will and there 
„laugh at; ſhall not a Man, faith he; have as much“! 
„Power over his Leaſe as over his Inheritance? This 
* were an Abſurdity altogether inſuperable.” Now it 
cannot be pretended but that the ſame Limitations as 

are in the preſent Caſe, which is of a Term, would 
have been good if they had been of an Inheritance, 
and yet that would have gone a little farther to- 
wards a Perpetuity ; for the Sons, though not in 

ſe, muſt all have taken one after another, and none 
of them could have barred the Remainders but by a 
Recovery, which requires Time, .and cannot be / Oh 

in an Inſtant; whereas in this Caſe, the firſt Son would, 
upon his Birth, have had the whole Reſidue of the 
Term ſubje& to the precedent Intereſt veſted in him, 

and it could never have gone over to any in Remain- 

der, if he had died before his Age of twenty-one,' but 
bis Executors or Adminiſtrators would have had it, who 

could have aliened or aſſigned it inſtantly. - If he had 
lived till twenty-one, ſo might he have done. This is 
therefore farther from a Perpetuity than if the like 
Limitations had been of a Fee-ſimple Eſtate. 


Vol. IL 2 2 8 N en | Again, 
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The com- 
mon Courſe 
of ſettling 
Terms for 
Years, 


n.. 
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Again, Let us ſee what is the common Courſe of 


ſettling Terms for Years, to which great Regard is to 
be had, and of which having informed my ſelf, 1 
find it uſual in Marriage Settlements to limit them 
thus: To Truſtees for the whole Term, in Truſt to 
permit the Huſband and Wife and the Survivor, to re- 


ceive the Rents and Profits during ſo long of the 


Term as they ſhall live, and after the Death of the 
Survivor, to permit the firſt Son of the Marriage to 
receive the Rents and Profits till he attains twenty. 
one, and if he attains that Age, then the Truſtees 
to aſſign the Reſidue of the Term to him; but if 
ſuch firſt Son dies under twenty-one, then in Truſt 

for the ſecond and other Sons in like Manner, and if 


no Sons, then in Truſt for the Daughters, or any 


other Perſon as ſhall be agreed between the Parties. 


4 


I his too is apparently going farther towards a Perpe- 


tuity than the preſent Deviſe. 


But it is objected, that the Deviſor, by the Limita- 


tions over in Default of Heirs Male of the firſt Son, in- 
tended a Per 


petuity, and ſuch Intention of his ſhall 
make the farther Limitations void. Now ſuppoſing the 
Deviſor did mtend a Perpetuity, it would be very 


| range, if for that Reaſon only, the Law ſhould 


make thoſe Limitations void; for if they do not real) 
tend to a Perpetuity, the Bounds which the Law has 
ſet to extraordinary Deviſes, or Limitations of Terms 


for Years, are not tranſgreſſed, nor are its Rules vio- 
 lated-z fo that the Intention is vain and fruitleſs, and 


conſequently can or ought to have no Operation at 
all. But I think it cannot be affirmed, that the De. 
viſor in the preſent Caſe had any ſuch Intention, if 
he knew the Law, he could not intend it : He takes 


Notice that his only Intereſt was a Term, and the L- 


mitation of the Truſt of that Term to the firſt 7 
. WR 
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of R Lab, PT] the Hiirs Male of ſuch grſt 80h 
in Contingency (if the Contingeney happened, and 
there was a Son) would abſolutely have given his Son 
the whole Reſidue of the Term, ſubject to the pre- 
cedent Limitations; for the Words to the firſt Son and 
the Heirs Male of 50 Body, do not operate as a Limita- 
tion of the Time or Duration of the Eſtate, but as an 
bſolute Diſpoſition of the Term, agreeable to what 


the Lord — ſays in the Duke of Norfolk's 


Caſe p. 3 4. and though in Wills the Law preſumes a 


Man to be inops concilis, and will effectuate his Inten- 
tion, in li 


miting an Eſtate where he has expreſſed him - 
{elf improperly; yet will he not be prefumed to be 
ignorant of book Operation of Words made uſe of 


in one of the Limitations, in order to defeat the other; 


this would be raifing a Preſumption to a quite con- 


trary Purpdle from what the Law intends, | 


Another Objeftion to the Plaintiff* e Title is, that 
the Limitation to him is poſtponed to the Sons of 
F. L. and to the Daughters arriving to twenty-one or 
Marriage; and (ſay they) there might have been a poſt» - 
humous Son, and if no Son, a poſthumous Daugh» 
ter, or one who might not live to twenty-one or Mar- 
rage, and ſo the Contingency, on which the Limitas 


tion to the Plaintiff was to take Effect, might not boy. 
pen within the Compals of a Life. 


As to the Caſe: 1 poſthumous Child, that” is a 
Contin 


gency which muſt happen within a ſhort Time 


after the Death of the Father; and this Objection was 
taken Notice of and difallowed by the Lord comper in 
Higgins and Dowler, which I ſhafl have Occaſion to 
mention more. largely by and by; beſides, a longer 
Time, a Tear beyond a Life, was allowed in the Caſe 
of Loyd and Carew, - adjudged in the Houſe of Lords, 
Vower's yon in Parliament 137. Ad to à Daughter's 


arriving 
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(a) See the it (a)! has been held in this Court. This Ob 


Caſe of A. 
dox verſus 


421. 


. 


arriving at twenty - one or Marriage, chat is a Contin- 
gency which muſt happen within a reaſonable Time 
after the Death of the Father, and indeed prevent the 
Power of Alienation no longer than the Law would 
do if there were no ſuch Contingency expreſſed, a 
jection there- 
fore, that the Contingency on which the Plaintiff”, 


Stains, ante Title is to depend, might not happen ſtrictly within 


the n of a Life, is of no Weight. 

Lat us now ſee what ad there are on one 
Side or the other to guide us in the preſent Caſe : All 
thoſe then adjudged which any ways concern the pre- 
ſent Queſtion, were taken Notice of and thoroughly 
canvaſſed in the Duke of Norfolk's Caſe; I ſhall men-. 


tion but few of them, and refer to the Book for the reſt, 


Lobſerve, that tho the Caſe of Child and Bail, which 
may be urged as an Authority for the De is 
not only denied to be Law by the Lord Nottinghan in 
the Duke of Norfoll's Caſe, but alſo by the Court of 
King's Bench Mich. 5 V. & M. Lamb and Archer, Salt. 
225 yet there are two others which the Lord Not- | 


See his Ar. ting ham admits, and goes ſo far as to call plain and 


gument pa. 
9. 


(b) 1 Mod, 
=: 


clear, and they are theſe : If a Term be limited to a 
Man for Life, and after to his firſt and other Sons in 

Tail ſucceſſively, and for Default of ſuch Iſſue, the 
Remainder over, ſuch Remainder is void, tho there 
never were a Son born, for that looks like a Perpetui- 
ty, Sir William Backhurſt's Cafe : Yer one Step farther, 
(lays he) and that is (b) Burgiſs's Caſe, where a Term 
being limited to one for Life, with contingent Re- 
mainders to his Sons in Tail, with Remainder over to 
his Daughters; though he had no Son, yet becauſe it 
was foreign and diſtant to expect a Remainder after 
the Death of a Son to be born 7 Iſſue, that having 
a Proſpect of a — was alſo adjudged to be aur 

F I mu 
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I muſt FTP as to ths fill, of cheſs 45 which 
is that of (a) Backburſt verſus Bellingham, reported in Poll: (- 
33, the Remainder of the Term held to be void was 
after Limitations to a great many Perſons; | and to 
their firſt and other Sons reſpectively, and the Heirs 
Male of their reſpective Bodies; nor does it appear by 
Pullexfen's Report, but that ſome of thoſe contingent Li- 


hy or Back. 


mitations to the firſt and other Sons had veſted, or if 


they had not, ſtill that Particular is not taken Notice of: 
The ſecond indeed, (vix.) that of Burgiſs and Burgiſc, 


reported 1 in 1 Mod. 115. 1 Chan. Ca. 229. and Poll, 40. 


is a full Authority for the Defendant in this Caſe z 
but then it is to be conſidered, that this was a De- 
cree of Lord Nottingham s own, and at the Time when 
the Principle laid down by him afterwards/in the Duke 
of Noyfolk's Caſe, of a Man's having as much Power 
over a Term as over an Inheritance, had not obtained, 
nor is it very probable that it did occur to him; be⸗ 
ſides, it is eaſy to imagine he would make large Con- 
ceſſions, in order to leſſen the Number of the Reſo- 
lutions which he was to encounter in the Duke of 
 Norfolk's Caſe: Theſe Conceſſions too were made in the 


firſt Argument; and any one that reads his ſecond Ar- 


gument, will find that he 1 ſtronger in his Opi- 
nion upon that Point, 


Power over a Term as over an Inheritance. After all, 


Man's having as much 


theſe Conceſſions or Reſolutions muſt be tried by the . 


Reaſon given for them, which is ſingly in the firſt 


Caſe, that ſach Limitations look like, and in the ſe- 


I cond, that they have the Prof] 


now it is very ftrange, that the Limitation à Nan 


makes of his Eſtate ſhould be void, becauſe it boot 
the Law muſt be 


like a Perpetuity, when ſurely. 
formed on Realities, and not upon the: Looksiior Ap- 
bearances of Things; it is equally ſtrange, that ſuch a 


pect of, a Ferpetuity; 


Limitation ſhould have a 2. of a Perpetuity, 
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n mans 4 


» 


which it is impoſſible ſhould ever terminate in a perpe- 
tuity; this I think is ſufficient to invalidate the Authori- 
ty of thoſe Reſolutions, eſpecially when they run counter 
to the whole Tenor of the Lord Nottingham's Reaſoning 
in the Duke of Norfolk's Caſe, and ſeveral other Reſo- 
lutions there cited, particularly Wood and Saunders's 
Caſe much relied on by him, which I ſhall mention 
by and by, and alſo to a Reſolution in Point in the 
Cale of Higgins and Dowler, reported in Salt. 156, 
2 Very. 600. but of which I have a farther Manuſeript 
Report. Now it is obſervable with Regard to this laſt 
Cale, that though the two printed Books differ in word» 
ing the Limitations, yet they agree in the Point reſolved 
by the Lord Cowper, and the only one argued before him, 
which was, that the Limitations of the Truſt of a Term 
by a Marriage Settlement to the Father for Liſe, Re» 
mainder to the firſt and other Sons and the Heirs of 
their Bodies reſpectively, Remainder to the Daughters, 
were good, and there happening to be no Son, the Li- 
mitation to the Daughters would take Effect. 


} 


a” 


This was upon a Demurrer to a Bill brought in Diſ- 
affirmance of the Daughter's Title, who was the only 
Iſſue of the Marriage; none of the Reports ſay what be- 
=_ came of it, but all agree the Point was ſo reſolved; and 
by ſome Notes. taken by Mr. Goldsborough the Regiſter 
| then in Court, of which I have a Copy, it appears to 
k 5 have been really ſo; theſe ſay, that Lord Cowper, on ar- 
| guing. the Demurrer, declared the Reaſon why: a Re- 
_ © mainder after an Eftate-tail of a Term is accounted void, 

i + to be, becauſe an Eſtate is veſted ; but at the ſame Time 

it declared, that if the Contingency did not happen, ſo 

= 8 as the Eſtate did never veſt, the Remainder was good; 
yet He over · ruled the Demurrer, and directed, that when 

the Cauſe came on upon the Merits, Precedents ſhould 

be produced. By this it appears, that the Opinion of 

| the Court was according to the Reports, and that the 
4 | 7 EF ——— o Over- 
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3 


over-ruling the Demütret was aaly | in _—__ ro a more 
ſolemn Determination of the Cauſe, and not from any 
Doubt in the Court, for-the Manuſcript Report which 
I have ſays, Lord chancellor took it os (a) great Clear- 
neſs, that where the Limitation ever veſted 'in the 
Son, the Remainder to the Daughter is void, but if 
there never was a Son, ſuch Linsen is good. As 
to what is ſaid at the End of the Caſe in Salk. that 
upon reading the Settlement it appeared to be, That 

in Default of Iſſue Male of the Body of the Huſ⸗ 
band (that is the Father) then to the Daughters, for 
which Reaſon the Limitation to the Daughters was 
held to be void; that could be no Ingredient f in the 
judgment of the Court ; for on arguing a Demurrer, 
the Court cannot go out of the Pleadings; this muſt 
therefore be a Miſtake, and I e the Bill was 5 rea, 
and not the Deal. | i 

The Bill to which the base was put in was an 


amended Bill, and \ was s thus, as I have f it from the 
Record: | 
The Plaintiffs WY auh & Alte „ Heri ala 
Adminiſtrators of Henry Higgins her Son, and brought 
their Bill againſt the Truftees of the Term, and the 
Adminiſtrator of Mary the Wife, and Elizabeth the 
Daughter of Henry Hizgins, upon this Caſe : Alice Hig- 
gins, as Adminiltrattir of her Husband Henry Higgins 
Senior, being poſſeſſed of a Term of 999 Years, in 
Conſideration of an intended Marriage between her 
Son Henry and Mary Dowler, demiſed the Premiſſes to 
the Defendants Lowe and Dowler for 860 Years, in 
Truſt for herſelf for Life, Remainder to Logs 8 
Life, Remainder to Mary the intended Wife of 
for Life, Remainder to the eldeſt Son of the Laid 
Hewy Higgins on the Body of the ſaid Mary to be 
begotten, hu Executors and Adminiſtrators, made 
1 


=> 
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ſhould receive ak; take the Rents, Iſſues and Profis of of 


the Premiſſes to his and their own Uſe during the then 
Reſidue of the ſaid Term; and for Default of Iſſue of 
the firſt Son, then that all and every the Sons of 
Henry begotten on the Body of Mary, their Executors 
and A and every of them, as they ſhould 
be in Seniority of Age, ſhould receive and take the 
Rents, Iſſues and profits of the Premiſſes to their own 
Uſe during the Term; and for Default of Iſſue Male 


of Henry to be begotten on the Body of Mary, then 


that the Daughters of Henry begotten on the Body of 


Mary, ſhould receive and take the Penh, Iſſues and 
Profits of the Premiſſes for the Reſidue of the Term, 


equally to be divided between them; and in Cale 


Henry ſhould have no Iſſue on the Body of May, 


@ "wing the Rents, Iſſues and Profits of © Premiſſes 
ſhould be enjoyed by the Executors, Adminiſtrators 


and Aſſigns of Henry. The Marriage took Effect, and 
there was Iſſue of ſuch Marriage only a Daughter El- 


zabeth, who ſurvived her Father, and died inteſtate in 
the Life-time of Mary her Mother ; Alice afterwards 
died, and made the Platntifh Executors of her Will, and 
the Plaintiffs had then got Adminiſtration to Hen; af- | 
ter the Death of Alice, Mary the Mother enjoyed the Pre- 


miſſes many Years, and dying, inteſtate, her Brother tho 


Defendant Dowler was her Adminiſtrator. 


The Plaintiff by their Bill inliſted, 1 the Li 
mitation ro the Daughters, which was to ariſe in 
Default of Iſſue Male of the Marriage, and ; much 


more the other ſubſequent one to ariſe in De- 
fault of Daughters, were void both in Law: and E- 


quity, and that they neither did nor could ſublitt, 
but that upon the Death of Henry Higgins, 


and Mary 
his Wife, without any Son or Sons, the Leaſehold. E- 


ſtate did reſult back to the Executors of Alice Higgins, 


from whom the Term came; therefore che Bill prayed, 


2 | that 
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that the Defendants might aſſign the premiſſes to the 
Plaintifls, deliver up the Writings, and account for the 

profits. On this Title ſolely it was that the Plaintiffs 

relied, and it is obſervable, that the Bill diſaffirms any | ; 
Title in the Plaintiffs as Repreſentatives of Henry, by 
inſiſting that all the Limitations which were to arile 
in Default of Iſſue of the firſt Son were void, and 

conſequently that the implied Limitation to Henry 
and his Iſſue on the Body. of Mary was void, as well 

as thoſe to the other Sons and Daughters: This was 

the Caſe on which the Demurrer was argued, and 

over-ruled in the Manner I have now mentioned. The 

Defendants afterwards put in an Anſwer, by which 

it appears, that the Defendant Dowler was Adminiſtra- 

tor to Elizabeth the Daughter, and that the Admini- 

ſtrat ion to Henry, which had been granted to the Plain- 

tiffs, was repealed, and granted to the Defendant Dom- 

ler. With only this Variation, the Cauſe came on to 

be heard the zoth of May 1708, and, as appears by the 

Regiſter's Book, the Court then declared, that as the 

Plaintiffs Jaimed: the Reſidue of the Term only by way 

of a reſulting Truſt, the Limitation to Henry, his Exe- 

cutors, Adminiſtrators and Aſſigns, was a' ſufficient 

Diſpoſition to prevent a reſulcing Truſt for the Be- 

2 of Alice, and therefore diſmiſſed che Bill, 


Upon this State of the Caſe theſe e ariſe 


That upon the Frame of the Bill the point re- 
8 (vis) whether the Limitation to the Daugh- 
ter was a good Limitation, came properly in Que- 
ſtion. 24h, That the Plaintiffs did not rely on their 
Title as Repreſentatives of Hemy, for they had diſaf- 
firmed it by their Bill, and kad Reaſon? to do fo, 
tor though they got Adminiſtration to Henry, they 
could not hold it, but it Was repealed, and granted to 
the Defendant Bob. Zaly, That the Point deter- 
mined at the Hearing was conſiſtent with the O inion 
of the Court on arguing the Demurrer, "for it ad- 
Vol. II. 8 P f judg ed 


5 
9 
— 
1 1 
{ _ 
wi 4 
1 
1 il 
9.1 
[7 
| . 
1 . 
* 
2 
j 1 
8 aq q 
þ q 
* N 
1 
, F 4 = 
1.9 1% 
£ 1 E 
15 (FRE 
F j 
[ ' if 
' 4 
ö 8 
* 
| ti 
BF * 
þ j 
1 | \ 
Fl | 
x 4 
, 1 
: 23 | 
: 1 
TY 147 
J U 
=) 
J! Fi 
J 4 1 
: oF 15 
4 l 
1 
558 8 
36 
N ** } 1 
N 1 
1 1 
12 
1 nl 
; m4... 
47 
j 1184 
o 1.8 
. N. al 
4 + OE 
' Wye 1. 
W411 
It i 
I 
4 
: 
' N 195 
: 111 
| 75 110 f 
8 T 4-1 
£ N 3 7 
* 1 
311 
1 J 
I x |. 
o 'S- x} 
16. 
— 1 $ 
; 1 
: + 
< 4 
þ o 
e + io bY: 
F 0 
I'd | 
N * 
88 
« 
N I Ta 5 
q 4 
e 
| Tu 
4 14 N 
” 1 1- « 
i A. 
} 18989 
f * 
9 * 3 
N 1 J 
' 1 {4 
: 1141 
; - © 1 
1491 
1 1 
L F T7 l 
1 1474 
: „ #3 - 
* R oo 
N 7 1 171 
1 : 9 
7 146 = 
* # 
5 g Tt 
Ft EEE 
iy ad % | 
* 
N +] 
þ 4 0 * N 
4 . o 
* — o * 
4231 
05 
4 b 15 
FE BG . 
' 95 
: 70 q 
1174 
| . L * 
1 Pa - 
. L ks © 
: T,. 
. 0 a = 


5 * 2 


De Ter erm. a Michaelis, *. 


LE 


judged the 1 to the Executors, Adminifrs. 
tors and Aſſigns of Henry, a ſufficient Diſpoſition to 
prevent a reſulting Truſt, which could not be, if the 
Limitation to the Daughters and all thoſe to ariſe | on 
Default of Iſſue of the firſt 5 a8 the * in. 


ſiſted, were void. 


Thi is 18 therefore a full FIR for * * 


in the preſent Caſe, and ſo I think is the Caſe of 


Wood and Saunders, Poll. 3 5. and cited (but ſhortly) 
by Lord Nottingham in the Duke of Norfolk's Caſe, fo 
37. where the Truſt of a long Term is limited thus: 


To the Father for by Years, if he live ſo long, then 


to the Mother for fixty Years, if ſhe live ſo long, 
then to Truſtees to aſſign to John the Son, in caſe he 
ſurvived his Father and Mother, for the Reſidue of 
the Term; but if he died before Aſſignment, and left 
a Son, x to aſſign the whole Term to his eldeſt 
Son, and if no Son, 50 to his Daughter, if any; and 


if John died without Iſſue before Aſſignment, or ha- 


ving Iſſue, his Iſſue died before — then in 
Tru for Edward the Son and the Heirs of his Body. 
John died without Iſſue in the Life-time of his Fa- 
ther, and then the Father and Mother died, Edward 


the Son ſurviving; the Queſtion was, whether the Li- 
mitation to Edward was good; and Edward dying, 


whether his Adminiſtrator was intitledd or not? The 
Lord Keeper Bridgman, aſſiſted by Mr. Juſtice Twiſden, 
Mr. Juſtice Raincford and Mr. Juſtice Wild, agreed in 
Opinion, and declared, that the Eſtate limited to 


John being but in Nature of a Contingency, nothing 


ever veſted in him, and that Wood and his Wife, as 
Adminiſtratrix of Edward the Son, were well in- 


titled to the Truſt of the Term, and decreed accord- 


ingly. Here were Limitations very near to the preſent 
Caſe, and the Directions to Truſtees to aſſign the whole 


Term to the eldeſt Son make no Difference; for ſo the 
Truſtees in the preſent Caſe muſt have done, as I have 


I + ſhemn 
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ſhewn before, if there had been an eldeſt or any Son 
born. But farther, in the Caſe cited there was a double 
Contingency precedent to the veſting the whole Truſt 
of the Term, (viz.) not only Jobs's dying without If- 
ſue before Aſhgnment, but if he had Iflue, the dying 
of ſuch Iſſue before Aſſignment; if he had Iſſue a 
Son, that Son would not have taken at his Birth, as 


— Banks. "= : „& 
N [> * 
n 1 — ” 
ah. 
2 a POR 


the Son of Francis. Leigh would have done in the pre- 


\ 


ſent Caſe ; but if he had died before he had or could 
have taken any Aſſignment of the Term, and the Fa- 
ther had died without any other Iſſue, the Truſt of 
the Term would have gone to Edward: Beſides, there 
is a dying without Iſſue of h precedent to Edward's 
taking, which perhaps might take in Grandchildren as 
well as a Son or Daughter. This Caſe was therefore 
ſtronger againſt Edward's taking, than the preſent 
againft the Plaintiffs ; but theſe Contingencies being of 
Neceſſity to happen within the Compals of two Lives, 
and no contingent Eſtate ever veſting, this ſolemn 
Reſolution held the Limitation to Edward to be a 
good Limitation. 2 a0 


Upon the whole Matter, If I ſhould diſmiſs the 
Plaintiffs Bill as to the Point in Qureftion,. it muſt be 
ſolely upon the Authority of the two Caſes, Backbouſe 
verſus Bellingham, and Burgiſs verſus Bugiſi, ſupported 
by no ſolid Reaſons, contradicted by other Authorities, 
and contravened by the common Courſe of Settlements 
of Terms for Years, which I ought not to overthrow, | 
or any way weaken. WP S270 8 228 


I muſt therefore remain of the ſame Opinion I was, to 


decree for the Plaintiffs, that the Truſtee Chriſtopher H 5 5 
ſy do convey the Reſidue of the Term unſold to hin, 


See the Caſe of Sabberton verſus Sabberton, Mich. 3796, where ona 

like Limitation over of a perſonal Eſtate, a Caſe was made by Lofd Talbot 

for the Opinion of the | kia of B. R. who certifying the Limitation 

2 good, the Lord Hardwicke in Mich. 1739 decreed agretably 
O. PN | 
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Caſe 193. al 8 0 Raben 
At the Rolls, — & 7 1 Plain ih 4 


If Tab Sutton, Son and Heir of my” 
Robert Sutton, and Margaret Did 
Sutton Widow of Rob. Sutton, ) | 


a Robert Sutton, Plan F. 
2 

bre Sutton and others, Dual, 
a Margaret Surton, © „„ Plain 
3 . Sutton & al, jor Defendant 


g 9 
3 %3 » * 


' Vide 1 Vol. 


137. Lady 
Williams ver- 


HE Caſe upon the Queſtion 1 at the 
| firſt Hearing, concerning the Claim of Dower 
3 ; by Margaret Surton the Plaintiff in the third Caule, 


A Reſolu- is thus: 
tion by Sir © 
Foſeph Fehyl Maſter of the Rolls, That a Widow ſhould be indowed wy an Lanig of Redemy 
tion, though the Mortgage was made in Fee before the Marriage, upon her e a 

x the Mortgage Money, or keeping down a Third of the . PENS 


ie 20 
b_ . 1 
P * 5 ” « , * 8 
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Peter OY Gita i 10 Fee 85 1 of . por 
Annum, mortgaged the ſame in Fee to the late HY 
Baron Ward for 42291. In April 1703. Hancock made 
his Will, whereby he deviſe his real E ſtate in Fee, 
and his perſonal Eſtate, to Sir: William Ellis, in Truſt 
to pay his Dehts and Legacies, and to. bring up and 
educate Robert Sutton the Defendant's Huſband, until 
twenty-one or Marriage, and then to ſettle a. Moie- 
ty of his Eſtate upon him and the Heirs of his Body, 
and the other Mer to Elizabeth the Wife of the 
Plaintiff Banks, and the Heirs of her Body, with croſs 
Remainders, Remainder over; the Teſtator Peter Han- 
cock died; Sir William Ellis entered on the real Eſtate, 
proved the Will, poſſeſſed the perſonal Eftate, paid 
off the Mortgape, pu took an Aſſignment of it to a 
Truſtee for himſelf ;. 6th April 17 20. Robert Sutton at- 
tained his Age of twenty-one, married, and lived ſome 
| Years afterwards; Sir William Ellis did not ſettle the 
Moiety of this Eſtate on Robert Sutton in Tail, as he 
was directed by the Will, but received Part of the 
Mortgage Marky, by Perception of Profits: Robert 
guton died, and afterwards his Widow Margaret Sutton 
claims Dower, and brings her Bill to redeem the Mort- - 
gage, to be let into her Dower, and be paid her Ar- 
rears ſince the Death of her Huſband, offering to pay, 


or keep down, a Third of the Intereſt of 2 m_ 
Money! remaining unſatisfied. | 


The T of 


19905 Laune to CE "ITY that the l. Mort- 
gage might be paid, either by his perſonal, or by the 
Rents of his real Eſtate, before Robert Sutton | 
come to twenty-one, . and therefore directs the Truſtee 
dir William Ellis, to convey a Moiety of the Eſtate, 
(which: muſt be intended the legal Ellate of the Pre- 
miſſes) to Robert Sutton at his * of twenty-one or 
* But ſuppoſing that by that Time, the Mort- 
Vol. II. —Q— gage 
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of Lady Dudley and Lord Dudley, Precedents in Cha. 


2 | 3 
— 


gage was not ſatisfied, yet t plainly Roben Sutton Was 


ncitled to the Redemption of the Mortgage. 


»; 49 * 
. " by 15 F 8 24 


o Queſtion ariſe on the preſent Cie: | 4 * 


„ Whether the Widow of a Terant i in Tall of 4 
Truſt, to whom the legal Eſtate is by the Will di. 


rected to be conveyed at his Age of twenty-one,” and 


who lives to that Age, ſhall have the Aid * * ity to 
7 her to her Dover? N Po 


2dly, Whether the Widow of a PIR a 0 to 


an Equity of Redemption of a Mortgage in Fee, ſhall 
be let in to rededin, on a Claim of Dower” 


55 | 


11 Ather of theſe Queſtions are wilt the Þ n 


Margaret, the 1 is intitled to a Decree. 


There 15 been a Ditbrener taken in \B quity ＋ 
ute betwixt a Tenant by the curteſy and Nan! in 
Dower, who have held that the former is more to be 
favoured; but this is a groundleſs Diſtinction, and not 
ſupported by the Reſolutions of the Court. It may 
be proper to confider the Nature and Circumſtances of 
Tenancy in Dower, and of Tenancy by the Curteh, and 
Coun them together. | 


ft, In I  Iofs. z 3. b. Lord ole aye, 40 al Kinds 
of Dower were LF nor for the Subſiſtence of the 


Wife during her Life ; which Right of Dower is not 
only a legal but a ova Right, as it was held by Sir 


Joby Trevor the late Maſter cf the Rolls, in the Caſe 


cery 244. 2dh, The Relation of Huſband and Wife, 
as it is the neareſt, ſo is it the earlieſt, and therefore 
the Wife is the proper Object of the Care and Kind- 


nefs of the Huſband ? the Huſband is bound by 5 
77 : W 
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Law of, God and Man, to provide for her during his 
Life, and after his Death, the moral Obligation is not 
at an End, but he ought to take Care of her Proviſion 
during her own Life. This is the more reaſonable, as 
during the Coverture, the Wife can acquire no Property 
of her own; if before her Marriage ſhe had a real E- 
ſtate, this by the Coverture ceaſes to be hers, and the 
Right thereto, whilſt ſhe is married, veſts in the Huſ- 
band; her perſonal Eſtate becomes his abſolutely, or 
at leaſt is ſubject to his Control; fo that unleſs the has 
a real Eſtate of her own (which is the Caſe but of 
few) ſhe may by his Death be deſtitute of the Neceſ- 
ſaries of Life, unleſs provided for out of his Eſtate, 
either by a Jointure or Dower. As to the Huſhand's 
perſonal Eſtate, unleſs reſtrained by ſpecial Cuſtom 
(which very rarely takes place) he may give it all a- 
way from her; ſo that his real Eſtate (if he had any) 
is the only Plank ſhe can lay hold of, to prevent her 
ſinking under her Diſtreſs; thus is the Wife ſaid to 
have a moral Right to Dower. The Huſband on the 
contrary has no Right to a Tenancy by the curteſy, but 
from poſitive Inſtitutions, or Proviſion. of the Laws 3 
his Right does not ariſe from the Relation of -Huſband 
and Wife ; for then every Huſband would have it, 
which is not ſo, nor doth the Huſband: want it. If it 
be not his own Fault, (or at leaſt his Misfortune) du- 
ring the Coverture he is Maſter, not only of his own, 
but of his Wife's Eſtate ; and by his Induſtry; and 
provident Care may acquire Property ſufficient, with» 
out any Part of her Eſtate, to maintain himſelf after 
her Death; ſo that the Huſband's Tenancy by. the 
Curteſy hath no moral Foundation, and is therefore 
properly {tiled a Tenancy. by the. Curteſy of England, 
that is, an Eſtate by Favour of the Law of England.” 


Dower alſo is a legal Right created by Law 3-which | 
ſettles the Quality of the Eftate out of which the Wife's 
Dower 


ll A 
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Huſband, by that Wife; and gives Dower of the 
Huſband's Seiſin, though not actual, or reduced into 


RY _— 
* 


Dower ariſes, and likewiſe aſcertains the Quantum 


thereof. The Common Law ſays, a third" Part is 72. 


tionabilis dos, and à ſpecial Cuſtom (which is lex lod) 


; inlarges or abridges the Common Law of Dower, and 


gives the Whole, Half, or leſs than a Third. 1 Uf. 
33. b. The Common Law likewiſe aſcertains Dower, 
with Reſpect to the Nature and Quality of the Huf- 
band's Eſtate; it ſays, the Wife's Dower muſt come out 
of ſuch an Eſtate as would deſcend to the Iſſue of the 


Poſſeſſion. It annexes Privileges to Dower ; as. not to 
be liable to Diſtreſs for the Huſband's Debt to the 


King, much leſs for any due to the Subject; with ſe. 
veral other Privileges. Again, the Law fixes the Age 
when a Woman is dowable; and (by the way) fixes it 
at ſuch a Time, as by the Courſe of Nature (at leaſt 
in this Part of the World) it ſeems impoſſible ſhe 
| ſhould have Iſſue, or be pregnant, (viz) at nine Years 


old: But it is not ſo favourable to a Tenancy by the 


Curteſy; which it allowsonly in the Caſe of a Seiſin in 
Deed ; it annexes no Privileges thereto ; and though 


the Huſband may be Tenant by the Curteſy of a Com- 
mon ſans Number, of which the Wife is not dowable, 
yet that is, becauſe of its Indiviſibility, in which Caſe, 


if Dower were allowed, it would be injurious to o- 
ther Perſons, and the Lands doubly charged; thus 


the Law, where it can juſtly do it, prefers the Title 
of Dower to that of Curteſy. e | 
' 3dly, Dower is alſo an equitable Right, and ſuch a one 
as is a Foundation for Relief in a Court of Equity; it a- 
riſes from a Contract made upon a valuable Conſidera 
tion; Marriage being in its Nature, a civil, and in its 
Celebration, a ſacred Contract; and the Obligation 1s 
a Conſideration moving from each of the contracting 


— 
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parties to the ber; from this Obligation ariſes an Equity 
Equity to the Wife, in ſeveral Caſes, without any pre- defis 


fective 
vious Agreemet; as to make good a defective Execu- Executions 


tion of a Power, a defective Conveyance, or ſupply 7 Join- 
the Defect of a Surrender of a Copyhold Eſtate; in e Provi- 
all which the Court relieves the Wie, and makes a fion for a 


Proviſion for her, where it is not unreaſonable or in- \ long V ca 


after Mar- 
jurious with Reſpect to others: Indeed in the Caſe of riage. 


the Huſband, — as it is a legal Conſideration, 

ſo is it an equitable one; but then it is not carried ſo 

far in his Favour as in hers; and in the Caſes before- 
mentioned, this Court would: not. ſupply a defective 


Title for the Huſband ; at oa I have not n it 
done. | | 6 


By the Chama Law, where a Huſband had an in- 
heritable Eftate, it was Part of the Marriage Contract, 
that the Wife ſhould have her Dower, one Species of 
which was ad Oſtium Ecclefie., Litt. Sect. 39. When 
the Huſband come to the Church-Door to be mar- 
« ried, ' after Affiance or Troth plighted between. 
the Huſband and Wife, he. endows her, which 
implies, that ſuch Endowment is before the Mar- 
riage compleatly ſolemnized; and though my Lord 
Coke ſays, ſuch Dower is after the Marriage ſolemnized, 
this is a Miſtake. Alſo by the Romiſh Ritual uſed. here 
before the Reformation it appears, that all Marriages 
were celebrated ad Oſtium Eccles; ſo that it ſhould. 
ſeem to be incumbent on the Huſband, if he could do 
it, to endow his Wife, and to ſpecify the Dower upon 
the Marriage, inſtead of which, the general Words of 
endowing with al his wordly Goods in the Office of Ma- 
trimony now in Uſe, have come in; from whence it 
s to be inferred, that Dower is, and. Time out of 
Mind has been, a Part of the Marriage Contract, when 
it came to be publickly ſolemnized; and if ſo, a Right 


of Dower is founded in Contract, and | is therefore an 
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equitable Right, to which a Tenant by the Curteſy 


has no Pretence. For this Reaſon I cannot but won- 
der how it ever came to be thought, that a Tenant by 
the Curteſy was intitled to Relief in Equity more, 


or farther, than a Dowreſs; and particularly, that a 
Tenancy by the Curteſy might be of a Truſt-Eſtate, 
but not Dower ; which is no leſs than 4 ditect Oppo- 
ſition to the Rule and Reaſon of the Law, allowing 


Dower of a Seiſin in Law, but not a Tenancy by the 
Curteſy, becauſe the Wife cannot gain an actuul Sei. 
ſin, but the Huſband may ; which Reaſon holds in a 


Truft-Eftate, for the Wife cannot gain or. compel a 


Truſtee to convey the legal Eſtate to the Huſband; but 


the Huſband himſelf may; therefore, if any Diſtinc- 
tion is to. be made, Dower (one would think) ought to 
be preferred to Curtely. on on | 


' T admit the Lord Sommers decreed, in Snell and Clays 


Caſe, 2 Vern. 324. that a Tenant by the Curteſy 


ſhould have the Benefit of a Truſt- Term attendant on 
the Inheritance, and denied it to a Dowreſs in thoſe 


of Lady Bodmin and Vandebendy, and Brown and Gibbs, 
which occafioned ſuch a Diſtinction to be advanced; 


but it hath been exploded or declared unreaſonable, as 


often as mentioned ever fince, and the Lord Sommers 


himſelf, when the Caſe of Syel! and Clay was urged 
in that of Brown and Gibbs, as an Authority for a 
Dowreſs, it being taken for granted that there was 
no Difference in Reaſon, between the Caſe of Dower 
and that of Curteſy : I fay, Lord Sommers ſeems to 
admit- there was. no Difference; for he avoided the 
Authority of Snell and Clay, by ſaying, that Point of a 


Tenant by the Curteſy's having the Benefit of a Truft- 


Term, was not debated in that Cauſe, - 


But as ſuch, a Diſtinction has been advanced, and 


the Boundaries of Relief in Equity to a Dowrels are 


I 


a 4 
— 
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not fixed, I will endeavour to find out, in what Par- 
ticulars theſe Boundaries have, or have not been, alrea- 
dy eftabliſhed ; and then ſee, whether Things might 
not be reduced to ſome Certainty, beginning with 
ſuch as have been ſettled. N 


— 


Firſt, A Dowrels ſhall not have the Benefit of à fl. Powneh 
Truſt-Term attendant on the Inheritance, againſt 4 the Benefit 
Purchaſer ; this, after different Opinions of two Chancel- 2 * Tut 
lors (Fefferys and Somimers) was ſettled by the Judgment gainft an 
of this Coutt, and affirmed by the Houſe of Lords in Her or De 
the Caſe of Lady Bodmin and Vandebendy, reported in againft a 
the Abridg. of Caſes in Eq. 219. where the other Books, . 
in which it was then to be found, are referred to, and 
is ſince reported in Preced. in Chan. 6 5. by the Name 
of Lady Radnor and Rotherham. It ſeems, that by 
the ſame Reaſon, as a Dowreſs ſhall not have the Be- 
nefit of a Truſt-Ferm attendant upon the Inheritance 
againſt a Purchaſer of the legal Eſtate, ſo ſhe ſhall 
| have no Relief in Equity againſt a Purchaſer of the 
Inheritance of a Truſt-Eſtate; for in both Caſes the 
Purchaſer ought to be ſafe. 


2dly, A Dowreſs ſhall have the Benefit of a Truſt- 
Term attendant on the Inheritance, againſt ati Heir; 
though this was denied in the Caſe of Brown and Gibbs, 
Precedents in Chan. 97. by the Lord Sommers, and in 

Wray and Williams, 1 5 1 in the fame Book, by the Lord 
Keeper Wright, (though contrary to his own Opinion) 
he thinking himſelf bound by the Judgment in the Cafe 
of Lady Bodmin and Vandebendy. The ſame Queſtion 
came afterwards to be conſidered by the late Maſter of 
the Rolls, in the Caſe of Lady Dudley verſus Lord Dud. 
ley, (Precedents in Chan. 241,) and upon great Delibera- 
tion, in a ſolemn Argument, he decreed for the Dow- 
rels, as did the Lord Harcourt in Higford and Higford, 
Paſche 1711, (and not in 1710, as is falſly printed in 
- 1 


| 
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the Abridgment of Caſes in Eau 219.) and a of 
(a) Vidke Review brought in the Caſe of (a) Wray and Williams, and 
a Demurrer thereto which was argued before him 18 
Feb. 1 711, he declared his Opinion for the Dowreſs, 
over-ruling the Demurrer; and afterwards the Defen- 
dant ſubmitting, a Decree was made by Conſent, fix. 
ing a Sum for the Arrears of Dower, and giving her 
Poſſeſſion; agreeable to Lord Hale's Opinion in Hard, 
439, and to all the Reſolutions in the Caſe of Tenant 
by the Curteſy ; ſo that this Point ſeems ſettled, both 
as to Dowreſles and Tenants by the "Curtely, 


Next I will nde the Caſe of Dower of a Truſt 18 
of the whole Inheritance, not againſt a Purchaſer, but an 
Heir; and this in two Reſpecls: 


„In caſe of a Truſt created by the Huchand him- 
Calf: 240 , of a Truſt created by another Perſon, the 
Anceſtor, or Donor of an Eſtate to the Huſband. 


1ſt, Of a Truſt created by the Huſband himſelf 


1 The firſt Caſe of this Kind is Colt and Colt, * 1 1'Gak 
7 Rep. 254. but the Year and Folio of the Regiſter-Book 

there {et down, are falſe printed; it is the 1 5 Car. 2. 

fo. 794, and was a Claim of Dower of a Truſt created 

by the Huſband himſelf, as is the Caſe of Borromley | 

(a) 4 and Fairfax, Preced. in Chan. 3 36, and that of (4) 4. 
"5" broſe verſus Ambroſe, heard in this Court 1716, and 
affirmed in the Houſe of Lords in une 1717. Where 

3 therefore the Truſt of an Inheritance is created by 
In caeof an the Huſband himſelf, I take it to be ſettled, that the 
— Wife ſhall not have Dower, even againſt the Heir, nor 


the Huſ- againſt a Deviſee, the Caſes in Reaſon . the ſame. 


band him- | 
ſelf, the Wife ſhall not have Dower. 


P * g n * if 
8 : 2 
g e > * 
| But 
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But 2dly, Whether the Wife ſhall have Dower of a Seu where 
Truſt of an Inheritance created by another Perſon, as a- ces, 
gainſt the Heir or Deviſee, is a very different Queſtion. another Fer- 
That the Wife ſhall not have Dower of a Truſt cre- 3 
ated by the Husband, or (which is all one) of a Pur- Anceſtor. 
chaſe made by him, in a Truſtee's Name, may be rea- 
ſonable, ſince it may be preſumed to be done with In- 
tent to bar Dower, and every Man may do as he pleaſes 
with his own. Accordingly it has been commonly 
practiſed, for a Purchaſer to take a Conveyance in his 
own Name and in the Name of another Perſon as 
Truſtee, purpoſely to prevent Dower. It is ſaid in 
Shower Parliament Caſes. 7 1, that Serjeant Maynard 
made a long Leaſe to a Servant, on Purpoſe to pre- 
vent Dower ; and the Caſe of Bottomly and Fairfax in 
the Book before mentioned, ſeems to go upon the 
ACt and Intention of the Husband; the Words being 
| theſe, ©, In this Caſe, it was clearly agreed, that if a 
* Husband, before Marriage, conveys his Eſtate to Tru 
ſtees and their Heirs, in ſuch Manner as to put the 
* legal Eftate out of him, though the Truſt be limited 
* to him and his Heirs, yet of this Truſt-Eſtate the 
Wife, after his Death, ſhall not be endowed, and 
that this Court hath never yet gone ſo far, as to 
* allow. her Dower in ſuch a Cafe”: But where there 
is no Conveyance to Truſtees by the Husband in order 
to put the legal Eſtate out of him, and the equitable 
Intereſt (which in this Court 1s taken for the whole) 
deſcends or comes to the Husband from another, who 
cannot be preſumed to have lodged the legal Eſtate in 
Truſtees to prevent Dower out of the Eſtate of a fu- 

ture Ceſtui, que Truſt 05 rhaps one not then born,) this 
ſeems to differ in Reaſon, and does ſo by the Authori- 
ties: I find no Reſolution againſt Dower in ſuch. Caſe, 
but on the. contrary ſome allowing that, as, well. as 
Tenancy by the Curteſy. „ | 
Vol. II. e 


\ 


| , ! y "RF : 

; k . . : 
3 - k 

: s . * X 5 ; + 


a 


be Term S 2 232 


S tit. edt 


each Side. 


The firſt is a very ſtrong one, determined upon great 


Deliberation, and with great Perſeverance in Opinion; 


for it came no leſs than five Times before the Court 
in one Shape or another; it is very imperfectiy re- 
ported in all the printed Books, tho beſt in the Pyeced. 
in Chan. 2 50. but hath not been throughly underſtood; 


I took it out of the Regiſter's Book which cannot de. 
ceive; the Caſe was thus: Henry Robinſon, for a valua- 
ble Conſideration, agreed to aſſure the Manor of Bin- 


ton and other Lands in the County of York, to Henry 
his eldeft Son in Fee; but falling into Trouble for coun- 
terfeiting a Patent under the Great Seal, conveyed the 
Eſtate to John his younger Son in Fee, to prevent a 
Forfeiture, and the younger Son executed a Declara- 
tion of Truſt to the Father, who being afterwards 

freed from his Troubles, conveys the Eſtate to the el- 


deft Son, and dies; the eldeſt Son dies, leaving a Wi- 


dow (the Plaintiff) and no Iſſue, whereby the younger 


Brother became his Heir; againſt whom the Plaintiff 


brought her Writ of Dower, and a Bill in this Court, 

to ſet aſide the Conveyance made to the Defendant, as 
an Impediment at Law to the Recovery of her Dower. 
The Court thought this a Caſe fit to be maturely con- 
ſidered, and ordered it to be ſtated by one Counſel on 
On the 6th of May 1653 the Cauſe came 
to be heard on a Caſe fo Rated, which was, in Sub- 
ſrance, as I have mentioned, and concludes thus: 3H 


e So that upon the whole Matter, the Caſe upon the 


„ Bill, Anſwer, and Proofs, will fall out to be, that 


Henry the Father being Ceſtui que Truſt in Fee, con- 
* veyed to Henry the Son (i. e. eldeſt 5 and his Heirs, 
* and Henry the Son died; now whether the Wife of 
* the Son (the Intereſt in Law being ftill in the Tru- 

* ſtee, that is the younger Il be holpen to 
* Dower in Equity, is the . e Queſtion? ? where 


I upon 


* 
n A. n . nl 
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e upon the Court is of Opinion, that there is a good 
“Ground to ſet aſide the {aid Deed made to John the 
“ youngeſt Son, and that the Plaintiff ſhould have her 
* Dower out of the ſaid Manor of Binton, and other 
' © the Lands conveyed to the Plaintiff's Husband and 

* his Heirs, for the Time to come, and to the Ar- 
* rears thereof from the Death of her Husband”: And 
it was decreed accordingly, unleſs Cauſe, the Defen- 
dant then making Default. On the 13th of the ſame 
Month (being the Time appointed for that Purpoſe) 
the Defendant's Counſel coming to ſhew Caule, on 
hearing Counſel on both Sides, it was decreed, that the 
| Deed to the younger Son ſhould be ſet aſide, as againſt the 

Plaintiff, and not given in Evidence at Law, and that, 

as to the + Arrears of Dower, the Plaintiff ſhould re- 
fort to the Court for farther Directions, after a Trial 

at Law; which being accordingly had, the Deed was, 

_ notwithſtanding the Decree, given in Evidence, and 
the Plaintiff nonſuited; whereupon on the gth of 

October 1654, ſhe applied again to the Court, and 

prayed a Commiſſion to ſer out her Dower, that 
Proceedings on the Nonſuit might be ſtayed, that ſhe | 
might have her Coſts at Law and in this Court, and 
that the Defendant and his Attorney, who inſiſted on 
giving the Deed in Evidence at the Trial, might ſtand 
committed; which was ordered accordingly, unleſs - 
Cauſe ſhewn to the contrary on the 28th of November 
following; at which Time, upon hearing Counſel on 

both Sides, the Order of the gth of October was made 
abſolute. . 3 


\ 
| 4 


I obſerve, notwithſtanding the Deed to the eldeſt 
Son was upon an Agreement for a valuable Conſidera- 
tion, yet in all Likelihood it was ſo worded, as to 
exclude giving the Conſideration in Evidence; or 
there was ſome other Objection made, whereby it 
could not prevail at Law againſt the Deed to the 
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The Widow 
of the Cęſtui 
que Truſt of 
a Copyhold 
Eſtate ſhall 
have her 
Free-Bench, 
as well as if 


1 


younger Son, though that was voluntary; and accord- 
ingly it was taken for granted by the Counſel on 
both Sides, and by the Court, that the Law was againſt 
the, Plaintiff; for which Reaſon ſhe was nonſuited up- 


on the Trial; and yet, notwithſtanding there was no 


legal Seiſin in her Husband, ſhe had her Dower by the 
Aid of this Court. This ſeems a great Authority for 
Dower out of a Truſt- Eſtate of Inheritance, and was 
very much relied on by the late Maſter of the Rolls, in 
his Argument of the Caſe of Lady Dudley and Lord 
Dudley; for after taking Notice of it, he ſays, Tho 
* this was much conteſted, yet Equity prevailed ; and 

though the Time in which it was adjudged, may be 
objected, yet were * they (meaning the then Com- 
miſſioners of the Great Seal) learned Men, who de- 
liberated well, and pronounced their Decrees accord-, 
ing to their Oaths, and according to Juſtice and E- 
quity. Precedents in Chan. 250. This Reſolution of 
Fletcher and Robinſon does not ſtand alone; for at the 
End of the Caſe of Otway and Hudſon, decreed by the 
Lord Cowper 27 October 1706, 2 Vern. 58 5. it is fad, 
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that the Widow of a Ceſtui que Truſt of a Copybold 


Eſtate ought to have her Widow's Eſtate, (i. e.) Cuſto- 
mary Dower, as if her Husband had the legal Eſtate 
in him; and a Husband ought to have a Tenancy. by 
the Curteſy of a Truſt as well as of a legal Eſtate. And 


her Husband ag Power is more favoured in Law, Reaſon and Equi 


had the legal 
Eſtate. 


ty, than Curteſ' y, therefore every Precedent for Te- 


— 
"7 
* 


# 


nant by the Curteſy of a Truſt, is an Authority for 
Dower of a Truſt, The Cale of Sweetapple and Bin- 
don, 2 Vern. 536. is thus: A Woman bequeathed 
200, to, be laid out in Land and ſettled to the Uſe, of 
her Daughter with a Remainder over; the Daughter 
married the Plaintiff, by whom ſhe had a Child, ſhe 
and the Child died, and the Money not being laid out, 
The Commiſſioners for the Cuſtody of the Great Seal at that Time were 
Widdrington, Whitlock and Liſle. Vide Whitlock's Memoirs fab anno 1654. 
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on a Bill brought by the Huſband, the Lord o 
per decreed the Money to be conſidered as Lind, and 
the Plaintiff to be Thane by the Curteſy. In that of 
(a) Maus and Ball, cited imperfeQly 2 Vern. 681, as (0)See 1 r Vol. 
determined by the Lord Comper in 1708, where the g 27 as 
Inheritance was in Truſtees for ks 4 of Debts, here cited. 
the Surplus to the Teſtator's two Daughters. equally, 
in Fee; be decreed the Huſband of one of the Daugh- 
ters to be Tenant” by the Curteſy of that Daughter's 
Moiety; and there, according to a full Report I have 
of the Cale, the. * (omper declared, that the Huſ- 
band ought to be Tenant by the Curteſy, and the ra- 
ther, as * thought his Wife ſeiſed of a legal Eſtate, 
and had Reaſon to think ſo, ſhe being in Poſſeſſion; 
but this appears to be only an additional Reaſon for 
decreeing the Tenancy by a Curteſy, ſince his Lord- 
ſhip laid down the Rule generally, that Truſts are to 
be 1 by the ſame Law, and are within tbe 
ſame Reaſon, as legal Eſtates; and if there were not 
the ſame Rule of Property in all Courts, Things would 
be at Sea, and there would be the utmoſt Uncertainty; | 
which, general Poſition extending to the Caſe of Dow. 
er, as well as Tenant by the Curteſy, may be reckoned- 
an Authority for the one, as well as the other. That 
Truſts and legal! Eſtates are to be governed by the ſame 
Rules, is a Maxim which has obtained ciorſelly y; it 
is ſo in the Rules of Deſcent, as in Gavelkind and Bo- 
rough-Engliſh Lands, there is a (b) poſſeſſio fratris of a 0 lat. 
Truſt, as well as of a legal Eſtate; the like Rules in — 2 101K 
Limitations, and alſo of. barring Intails of Truſts, as 
of legal Eftates. I believe there is vo Exception out 
of this general Rule, nor indeed is there any Reaſon _ 
there ſhould ; and it would be impoſſiblé to fix the _ 
Boundaries, * ſhew how far, and no farther, it ought . 
to go ; perhaps in early Times, the Neceſlity of s Fo 
ing thexero was not ſeen, * thoroughly vas 7 ry 
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Perkins (who wrote before the Statute of Uſes) fo. 
(% 5 349. (a) 69, ſays there ſhall be no Dower of an Uſe; but 
to ſhew that he took it a Tenant by the Curteſy ſtood 
| upon the {ame Foot as a: Tenant in Dower, fo. 199, 
(3) $457. (b) he ſays, that there ſhall be no Tenant. by the Cur- 
teſy of an Uſe; probably the other Books, where 
the ſame Thing is ſaid, may be taken from this Au- 
thority : But it is to be obſerved, that this might poſ- 
ſibly be ſaid with Regard only to Demand of Dower at 
Law, and not in a Court of Equity ; but however, if 
the Opinion that a Wife ſhould not be endowed of a 
Truſt, has been, in former Times, taken generally, yet 
that which has for a long Time prevailed is, that 
Truſt-Eftates-ought to have the ſame Properties, and 
be governed by the ſame Rules, as legal Eltates. 


(% 25 H. 8s. As to the Preamble to the Statute of (a) Uſes, which 
cap. 10. recites, * that by Uſes Men loſt their Tenaticies 

the Curteſy, and Women their Dowers”, "there 1s 

Room to think theſe Words ought not to be taken in 

a general Senſe ; for the Uſes complained of are ſuch as 

were created by fraudulent Aſſurances, and were ſe- 

eret; but ſuppoſing all Uſes, before the Statute; were 
thought to bar Tenants by the Curteſy, and Dower, 

even in Equity as well as Law, yet it will not follow, 

at this Time of Day, that Truſts or equitable Intereſts 

are now to be conſidered as they were then. Belides, 

as to Authorities for Dower out of 'Truſt-Eftates, it is 
admitted that a Dowreſs ſhall have the Benefit of a 
dal be ade Truſt- Term attendant upon an Inheritance, and jet it 
in Equity a- cannot be in Reaſon diſtinguiſhed, why a Dowreſs 
gain? Tem ſhall not have the Benefit of a Truſt of the whole 
1 on Inheritance. It has indeed been ſaid, that in the one 
tunce. Caſe the Dower by Law, had attached on the Inheri- 
tance, which attracts the Term; whereas in the other 
the Wife has no legal Right at all; but this ſeems to be 
a Difference in Words only; for why ſhould her Dow- 
— —— er 


T——— = 33 
yo —— — 


2 
— — ——— Oo 


| 
1 I 
CEP 
1 
1. 
wil 
. 
mil 


FF 
11 
1 
ie 
1 
1 

* 

un 

Try 

$0 

14.3 

FE 

dj © 

* Ly 5 

FL 1 

17 * 

i 

1 £ 

bY 

4 

3208 

108 

14 \ 
© 

1 | 

i 
£0 
"my 
' 

| ; 
i] bl 
5 10 
5 


„ Ah. 


De Term. J. Hill. 1732. 647 


— _ * * 2 


— —— 


er out of the Inheritance give her the Benefit of a 
Truſt- Term, when by Law ſhe cannot have her Dow- 
er, during the Term? Why ſhould Equity aſſiſt the 
Dowreſs in the one Caſe more than in the other, when 
at Law, without the Aid of Equity, ſhe cannot have 
Title in either? Why ſhould a Dowreſs have the 
Aid of Equity to be endowed out of a Truſt- Term more 

than of a Truſt of Inheritance? Nay, after a judg- 

ment in Dower, with a Ceſſet executio during the Term 

(as it muſt be;) if ſhe hath Dower out of the Truſt- 

Term, ſhe has it in direct Contradiction to the Judg- 

ment upon which ſhe founds her Claim, where ſhe 

comes after Judgment; as the Caſes generally have been; 
this is the Obſervation of the Lord Sommers in the Caſe 
of Brown and Gibbs before cited, where his ' Lordſhip 

ſays, that it would be relieving her againſt the 77 

Judgment upon which ſhe founds her Right to Relief; 

and yet hath obtained, and is a. Point now ſettled. 


But after all theſe Reaſons and Authorities, I muſt 
declare, that I would not take upon my ſelf to de- 
termine, whether a Wife ſhould. have Dower out of a 
Truſt of Inheritance, where it is created not by the 
| Huſband, but ſome other Perſon, and no Time limited 
for conveying the legal Eſtate; when that comes to be 
the Caſe, it will be Time enough to do it; but the pre- 
ſent very much differs from the common Caſe of 
Truſt- Eſtates, in that there is a Time limited for con- 
veying the legal Eſtate, and that Time come in the - 
Life of the Plaintiff's Huſband ; this makes it clear 8 | 
for Dower, upon à Principle well known, and eſtabliſhed in Tail of | 
in this Court, that where an Act is to be done by a 1b de | 
Truſtee, that is to be looked upon as done which ought legal Eftate EE 
to be done, © conſequently the Eſtate directed to be con- A, — 8 | | 
veyed to the Plaintiff 's Huſband ought to be conſi- _ N 
dered as actually conveyed to, and veſted in him; and ute hy 1 
then the Plaintiff hath a Right to Dower out of it. — 9 


2dly, and be living 
to that Age, is intitled to Dower. 


—_—_— — 
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2 di y, Suppoſe the legal Eſtate is not to be cofiſidered 
as convey'd to the Plaintiff's Huſband, by Reaſon of 
the Mortgage ſtanding out unſatisfied during his Life, 
yet, however, the Huſband was undoubtedly intitled 
to redeem the Mortgage, and then the other Point 
before mentioned is to be conſidered, whether the Plain- 
tiff, being the Widow of a Perſon intitled to the Equi- 
ty of Redemption of a Mortgage in Fee, hath a Right 
to redeem upon Account of Dower? _ 


That a Dowreſs ſhall have Redemption of a Mort- 
gage for Years is a Point ſettled ; and as that was 
never doubted, ſo neither has the Court ever diſtin- 
guiſhed it from the Caſe of a Mortgage in Fee. The 
Lord Sommers, in the Cale of Brown and Gibbs, ſeems 
to admit, that a Dowreſs may redeem a Mortgage; 
and gives a Reaſon for it, which goes to a Mortgage 
in Fee as well as for Years; he ſays, © a Mortgage is 
* looked upon as a perſonal Contract, and the Mort- 
« gagee has no Intereſt beyond his Money”. In that 
of Hitchin and Hitchin, Precedents in Chan. 13 3. though 

it was a Mortgage for Years, yet the Lord Keeper 
' Wright does not diſtinguiſh, but (ſpeaking to the Coun- 
ſel) ſays generally, you do not pretend but a Dow- 
“ reſs is to be relieved againſt a ſatisfied Mortgage: 
Now the Caſe of a ſatisfied or an unſatisfied Mortgage 
differs only in this; in the one the Court gives the 
Dowreſs Relief abſolutely, in the other, upon Terms 
of keeping down a Third of the Intereſt, or paying a 
Third of the Principal; though as to the Mortgayee, 
the Dowreſs muſt pay the whole Money, and hold 
over for the Relidue. The Caſe of Palmes and Danby, 
Precedents in Chan. 137, was a Mortgage for Years, 
(though not ſo reported) but the Queſtion is there 
ſtated generally, whether a Dowreſs had a Right to re- 
deem a Mortgage ? and the ſame Lord Keeper declared 
it to be his Opinion that ſhe had. I ſee no A* 
3 loc 
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for a Difference between a Mortgage in Fee and for : 


Years, as to the Dowreſs's redeeming in a Court of 
Equity; the Intereſt in the Mortgage-Money and the 


Equity of Redemption is the ſame, whether it be for 
Years, or in Fee; the Mortgage in both Caſes is perſo- 


nal Eſtate, , goes to the Executor, and not to the Heir; 


the Equity of Redemption in both goes to the Heir, 
not to the Executor; however, there are Authorities 


a pari, or rather a fortiori, that a Mortgage in Fee 


ſhall no more preclude a Dowreſs, than one for Years. 
In the Caſe of Thorn and Thorn, 1 Vern. 182, 183, it 
was twice held by the Lord Keeper North, that a Mort- 


gage in Fee was a Revocation only pro tanto, of a 
voluntary Settlement with Power of Revocation; and 
in that of Hall and Dunch, 1 Vernon 3 29, it was held 


by the then Maſter of the Rolls, that a Mortgage in Fee 


was a Revocation only pro tanto, of a Deviſe; which 


laſt coming upon an Appeal before the Lord Keeper 


North, 1 Vern. 3 42. he affirmed the Decree for this Rea- 
ſon (ſays Mr. Vernon) becauſe the Intent of the Mort- 


gagor could be only to ſupply his preſent Occaſions, 


by borrowing Money, which is pretty near the ſame 
Reaſon as was given by the Lord Sommers in the Caſe 


of Brown and Gibbs, and is equally applicable to Mort- 
gages in Fee or for Years; the like Reaſon is given in 
the Caſe of the Earl of Lincoln and Rolle, Parliament 
| Caſes 156, where it was admitted by the Counſel on 
both Sides, that a Mortgage in Fee was not a Revoca- 


„ 
* 


tion of a Deviſe; ſay the Counſel for the Appellant, be- 


cauſe in Equity the 
another's; and the 


Now ſurely if a Deviſee who is a mere Volunteer, 
or if a Grantee. with a Power of Revocation, : who is 


a Volunteer to the utmoſt Degree, {hall in Equity be en- 


titled: to the Redemption of a Mortgage, a fortiori.ſhall . 


Vol. II. 8U the 


Mortgage does not make the Eſtate 
Conne for the Reſpondent, becauſe 
a Mortgage is not an Inheritance, but a perſonal Eſtate. . 


| 
| 
| 
| 
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the Dorn be fo: The Law 1s as much yy the 
Deviſee as againſt the Dowreſs; yet Equity interpoſes in 
Favour of the Deviſee, a meer Volunteer, relieving 


againſt a Revocation by the Deviſor; and this too, 


when by making a Mortgage in Fee, and: limiting the 


| Redemption to him, and his Heirs, he hath in ſome 
Sort declared his Intention, that the mortg 


aged Pre- 


miſſes ſhall go to his Heirs, and not to the Deviſee. 


Beſides, in Caſe of a _ any Act done to put the 


Eſtate into another Plight 


that Cake of the Fart of Lincols and Rolle; this there= 
tion of the Court than that of a Wife, who, in re- 


a a mere Volunteer is not; and therefore a Dowrels ought, 


than it was at the Time of 
the Deviſe, is (regu larly y) a Revocation, though pro- 
bably not ſo — by the Devifor, as was held in 


fore ſeems to be much fironger- againſt the Interpoſi- 


ſpect to Tos, is not a meer Volunteer, but founds 
N the Marriage Contract, or however, in 
the ſev Fee before gta, 4 wry is relieved, where 


4 fortiori, to have the Recdemps 


of a Mortgage in 
Fee, rather than a Deviſee; 


ially if it be; 2s this 


Caſe is, of a Mortgage not N. by the Husband him- 


felt, bus by the Donor of the Eſtate. 


| Indeed. in Robinſon: againſt Tung, 


How far chiefs Reaſons aid Auch ir Caſe of 
Dower: out of an Equity of Redemption of a: Mort- 
age in. Fee, will weigh in. that of Dower out of 'a 
Fruſt of the Inheritance againſt the Heir, may be 
conſidered: when that Queſtion comes before tlie: Court. 
heard! befors-the late 
Lord Chancellor (64 Nov. 1730. ) the Caſe: appeared to 
be the ſame, ui. That of a: Widow claiming Dower 


out of an Equity of Redemption on a Mortgage in 


Fee, not made by the Husband himſelf; which was 


inſiſted / to be the ſame: with Dower of a Truſt of the 
Inheritance; and the Caſe of Ambroſe: and Ambroſe be- 


fore mentioned was. — where Dower: of a Truſt: 
5 * Eſtate 
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Adee 1 by: the Husband himſelf, was e 
though it was admitted, there might be a Tenancy by 
the 8 of it; this the Lord King thought a ground- 


leſs G ion, ut, without attending to the Difference 
betwedn ort 7 0 4 or obſerving, that in 
the oY of 


oft. and Atbroſ the Truſt v 


Mortgage was made, not by the Husband, but by his 
Brother (of whom the Husband purchaſed the Equity 
of Redemption;) he ſays, the bel way is ſtare decifis ; 
but however; did not determine the Point againſt the 
Dowreſs ; for by the Decree it appears, that the Eſtate 


in Mortgage, upon which the 


ed to be fold, and the Maſter to enquire, whether the 
Defendant the Widow be dowable of any Eftate of her 


Huzband's ;_ and if ſhe be, the Maſter to put a Value 


upon her Dower, which is to be paid out of the Mo- 


ney ariſing by the Sale, kink to her Husband's 
Creditors, except the Mortgagee, and an Annuity 


charged on the Etre e to which the Husband 


purchaſed, | 


I do not now, © nor can find any Inſtanc where. a 
Dower of un Equity of Redemption Was cs her 
and adjudged againft the Dowfefs; dd as there are Au- 
thorities in Cafes leſs favourable, therefore 1 declare, 
that che Plaimtiff being the Widow of the perſon enti- 
thed to the Equity of Redemption of this Mortgage in 
Queſtion (which was à Mortgage in Fee) hath a Right 
of Redemption; and accordingly decree her the Arrears 
of her Dower fromm the Death of her Husbahd, ſhe' al- 
lowing the Third of the Intereſt of the Mortgage Mo- 
"ney unſatisfied at that Time, and ber Dower ro be on 
= if the parties: diſſe- r.. 


* See the Caſe of A er GY unt h & &# + 
1735, When upon a Bill Wi the Sale of e Talbot detert 
mined a Wife ſhould not have Dow 


'o her Husband, who had mortgage iro the 


DE 


ee 
by the Husband himſelf, and in that * 25 him, the 


Queſtion arofe, is direct 


Ae Nen lt Aſtate deviſed 
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Caſe 194. Milliam _ Eſq, 2 4 hr) Heir of William 
Cowper only Son of the late Earl Cowper by his 
firſt Wife, Td eldeſt Son of Spencer Cowper who 
vas Uncle and Heir of the ſame William Cowper, 
| Theodora Cowper Widow and Adminiftratrix of 
Spencer Coxoper E 1 Cowper and Aſhley 
 Cowper his younger Sons, and Martin Maden 
and fudith his Wi ife the only Daughter 1285 
ſaid ag Cowper, Plaintiffs ; 


William Earl A Son and Heir of the. "late 
Earl Coroper by the late Counteſs his Wife, Tho- 

„ mas Mood for roving Executor of the late 
Earl, Sir William Humphre s and, Orlando 
Humphreys Executors of 7" Booth ſurvi- 
ving Executor of Robert Booth, "Thane Powell 

and William Powell. Executors of Samuel Powell 

4 Truſtee named in Mr. Booth's Mill, apd wth 
another of his mem Deſendants. 


The Argu- HIS Caſe, as it is very — ry is it 
Jae j. I. of a large Compaſs, and every Part requi- 
py - Conſideration, I muſt therefore neceſſarily 
of the Nl. rake up ſome Time in skating, Obſerving; and Ar- 
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guing upon i, for mantening the dre that I 
give. . 


1 


Robert Booth a We of Logs, ſeiſed of a amel 
real, and poſſeſſed of à large perſonal Eſtate, had 


one only Child named Judith, who intermarried in her 
Father's Life-time with William Cowper Eſq; afterwards 


Earl Cowper, and had F hed him ny one Son a: 
Willians. 


* 1 
* | 


On the ;th of 555 1690, Mr. Booth oh his 
will, whereby, after making a Proviſion for his Wife, 
in lieu of what ſhe might claim by the Cuſtom of 
London, he takes Notice, that he had before given his 
Daughter 50001. upon her Marriage, which he did 
not intend to be in full of her Orphanage Part, and 
therefore makes a farther Proviſion for her in theſe 
Words, © I do farther give and bequeath 4500 J. 
« unto Mr. Samuel Powell, upon this ſpecial Truſt and 
“Confidence, that he ſhall, with all convenient Speed, 
00 lay out the 4500 l. in the beſt Manner he can, in 
the Purchaſe of Lands and Tenements of Inberi- 
tance, to be conveyed and ſettled to him upon 
the ſeveral Uſes, Intents and Purpoſes herein after 
mentioned, that is to ſay, in Truſt for and to the 
* Uſe of my Son and Daughter William Cowper Eſq; 
and his Wife for the Term of their Lires, 
and after the Deceaſe of my Daughter, then to the 
* Child or Children of her Body hereafter to be bes 
“ gotten, Share and Share alike, = for want of ſuch 
* Hue, then to my Grandſon William Cowper and his 
* Heirs for ever”. He farther by his Will charged 
ſome Annuities upon a Leaſehold one he had in 
St, Hellen's, London, gave ſeveral Legacies, and deviſed 
the ſmall. real Eftate he had to bis Couſin Thomas 
Heirdſon for Life, with Remainder over, and then gives 


all the Reſidue of his Eſtate, not before A of, . 
Vol. II. | 8 XR — to 
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5 are in that (the above recited) Clauſe expreſſed, part 


an Eſtate at Standon in Hertfordſhire for 3 400 J. he de- 
be taken as Part of the 4500 J. and that he had taken 


: compleated, he and his Heirs ſhould 1 and con- 


or as near as might be at the Time of ſuch Setele- 


n... 


to bis W defirion that what it ſhould. amount 
to over and above the 4500 J. might be laid out with 
the 45001. to the ſame End, and for the ſame Uſes, as 


made the ſaid Mr. Powell, his Wife Mary Booth, and 
his Daughter Judith Cowper, his Executors. RS" 


On the 1 November 16 590, Mr. Booth died, 4 the 
three Executors joined in the Probate of the Will, 
but Mr. Cowper (in Right of his Wife) acted as Execu 
tor, and poſſeſſed the perſonal 88 8 

On the 16th of June 1692, my wad a (then 
William Cowper Eſqʒ) executed n Declaration of Truſ, 
whereby, after reciting the Will, and that he in Righe 
of his Wife (the Heir and Reſiduary Legatee of Mr. 
Booth) had received of Mr. Booth's perſonal Eftate (in- 
cluding a Mortgage then unpaid on Links in Glonceſter- 
ſbire) Aſſets above all Debts and Legacies, ſufficient to 
anſwer the 45001, and that he had lately purchaſed 


clared that Eſtate was bought by him with the Money 
ariſing out of Mr. Booth's perſanal Eſtate, and was to 


a Conveyance to himſelf, to the Intent, that as ſoon 
as the whole Purchaſe "2A the ſaid 43004. could be 


vey the ſame according to the true Intent of the Will, 


ment, and that in the mean time, the Rents and Pro- 
fits ſhould be received by ſuch Perſons reſpectively, as 
would in Right and Juſtice be intirled e in cale 
ſuch Conveyance were made. | 


On the 5th of Fuly [Can my 15 (Ws: executed 
a Declaration of Truſt of TE Fifths of other Lands 
— ** him, e taking. Notice that he 


had 
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had denolued the former Declaration of Truſt in 

Hands of Mr. Powell, he declared the Truſt of = 
three Fifths of thoſe Lands in the ſame Manner as he 
had declared that of the other Lands, and having ſold 
Part of the other Lands, he declared that the 5 
Fifths of thoſe Lands with the Lands unfold of the 
firſt Purchaſe, did exceed the Value of 45001. as 
they really did. This Declaration was alfo depoſited 
_ Mr. — and a were found among his ie 


pers, as Appears by the Anſwers of his ite 


In 169), or 1698, William Comper the Son died an 


Infant of tender Years, and in 1 01 170 5 died weed 
the Mother. . d81 6 


On the 6th of Nd 7 1722, the FA Bal Cowper 
made his Will, and after ſubjeQing his real and per- 
ſonal Eſtate to divers Charges, and to Debts and Le- 
gacies, he deviſed his real Eſtate to the Defendant the 
preſent Earl for Life, Remainder to his Executors, as 
Truſtees to preſerve contingent Remainders, Remain- 
der to the pagers s fGrſt and other 8ons in Tail Male 
ſucceſſively, and after ſeveral. like Remainders to 
cer Comper big youngeſt Son, and every other Son to be 
begotten, for Life, and their firſt! and every other Sons. 
ſucceſſively. in Tail Male, he limited a Remainder to 

his Renkin Spencer Cowper for Life, 'Remainder to the 
Plaintiffs William, Jobm and Aſbley Copper, and every 
after-born Son of his Brother er Cowper for Life, 


and to their firſt and every other Sons ſuccefhvely in 


Tail Male, with proper Limitations to Truſtees to pre- 
ſerve contingent Remainders, Remainder to the right 
Heirs of the Earl. By a Codicil of the ſame Date with 

the Will, he bequeathed the Reſidue of his perſonal 
Eftate to his Executors, in Truſt to be laid out in the 
Purchaſe of Lands to be ſettled to the ſame Uſes as 
he before had deviſed his real Eſtate, and ſo as they, 
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and all the Lands he was then ſeiſed of, might g0 


n 


with the Honour, and made his Brother Spencer com- 
per and the Defendant Woodford his Executors. 


On the 10th of October 1723, my Lord Cowper died, 
ſoon after which both the Executors proved the Will, 
and on the 16th of November following, they filed 
their Bill againſt the preſent Earl Cowper, the late 
Counteſs, Lady Sarah, Lady Anne and Spencer Cowper, (the 
late Earl's younger Children) and againſt William, Joby 
and Aſbley Cowper, three of the Plaintiffs in this Cauſe, 
in which my Lord's Will being recited verbatim, it is 


alledged, that the Plaintiffs were unwilling to meddle 


with any of the Eſtate, but what was of abſolute 
Neceſſity for the Funeral and other immediate Occa- 
lions : But it being neceſſary to. take ſome Money 
for thoſe Purpoſes, the Plaintiff Spencer Comper, on the 


15th of October ,1723, in the Preſence of Mr. Wood- 


ford and Mr. Sydenham (the late Earl's Steward) took out 
16701. in Bank-Bills, of the Diſpoſition whereof 
the Bill gives an Account, and that ſince, (viz) on 


of an Eſcriptore in my Lord's Houſe in George-ſtreet 


the 2oth of the ſame October, the Plaintiffs went to 
| Colne-green, my Lord's Houſe in the Country, and in 


Mr. Sydenham's Preſence, opening a Bureau of the Te- 
ſtator s, took thereout 187 J. 125. 6 d. + which was 
paid to the Counteſs, and that all the reſt of his per- 
{onal Eſtate remained in the ſame Plight and Condi- 
tion as it was at the Earl's Death; that it being ne- 
ceſſary to prove the Will per teſtes, and the Plaintiffs 
being unwilling to execute the Trufts thereof, with- 


out the Direction of this Court, the Bill prays, that 
the Defendants may ſet out their Claims on the real 
and perſonal Eftates of the late Earl, that the Lega- 


tees may be paid, and an Allowance ſettled for the 
Maintenance of the preſent Earl, and my Lord's other 


Children, that the Surplus Rents and Profits of the 


1 —— whole 


then an Infant, anſwered this Bill, and in 


ham, in which were Securities, Monies and other Things, 
which Cheſt was locked again with three Keys, whereof 
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while Eſtate may V be diſpo ſed of "ml the Earl's Benefit, 
a Receiver appointed, the e Plaintiffs account for the per- 
{onal Eſtate, and be indemnified, the Will and Codicil 
proved and eſtabliſned, and the Truſts thereof compleat- 
ly executed. On the 2 fſt of December 1723, the Earl, 

ale on his 
being Heir at Law, and intitled to the late Earl's real 
Eſtate, in caſe the Will was not well proved. On 
the 13th of March following, William, John and Aſbley 
Cowper anſwered, and admitted the Will and Codicil, 


hoping the Truſts ſhould be fully executed, and that 


the Remainders limited to them would be n 


On the due Day the Earl, by his next Friend, filed 
a Croſs Bill againſt Mr. Spencer Cowper, and Mr. Wood- 
ford, and againſt his Brother and Siſters, pra ing that 


the Defendants might ſet forth their ſeveral Claims and 


Demands of what Kind or. Nature ſoeyer, upon the 


real and perſonal Eſtates of the late Earl, and might 


account for them; and that if the Will was duly ex- 


ecuted, an Execution of the Truſts might be decreed 
according thereto, Mr. Spencer Cowper put in his An- 
{wer the Day the Bill was filed, and thereby gave the 
lame Account, as by the original Bill, of the taking 


1187]. 125. 6 d. out of a Bureau at Colne-Green on 


the 20th of October, in the Preſence of Mr. Woodford 


and Mr. Sydenham, and that beſides that and 1670 J. 5 s. 
taken out of the Houſe in George-ſtreet, and ſome 
other Particulars ſet forth in his Anſwer, he had never 


received any Part of the perſonal Eſtate, or meddled 
therewith ; that he had cauſed an Iron Cheſt to be 
opened in the Preſence. of Mr. Woodford and Mr. Syden- 


each of them kept one, that the Cheſt was depoſited 
with him, and remained in the ſame Condition, ready 
to be delivered as the Court ſhould direct: That he 
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believed there might be ſome ſew Things in an Eſerip 


„— I WY „„ 


tore or Cheſt at Colne-Green, whereof he had the Key, 
but knew not the Particulars, and deſired it might be 


brought up and delivered as the Court ſhould direct, 


he not intending to intermeddle therewith; that he 


had no farther or otherwiſe concerned himſelf with 
the perſonal Eſtate, having determined to act as little 


as poſſible without the Direction of the Court; that 


he could not ſet out an Account of the late Earl's real 
Eftate, but referred to Mr. Sydenham for that Purpoſe, 
and {aid he was very deſirous the Truſts of the Will 
ſhould be fully executed, an Account taken of the 
real and perſonal Eſtate, and the Surplus laid out 
in a Purchaſe, as the Will directed, after Funeral 
Charges, Debts, Legacies, and all juſt Demands there- 
out deducted and paid; in order to which, he ſet out 


Mr. Boobs Will, and ſtated his Claims under it in 


that he believed the late Earl poſſeſſed the real and 
perſonal Eſtates of Mr. Booth, and that the Truſt had 
not been fully executed; and therefore he inſiſted, 


the ſame Manner as I have before mentioned, and as 
is done by the preſent Bill, inſiſting that his Title to 
the Benefit of the Truſt in Mr. Bootb's Will accrued 
from the Death of Judith the late Earl's firſt Wife; 


e that he was intitled to the real Eſtate of Mr. Booth 
4 undeviſed, and to the Sum of 4500 l. and Intereſt, 
* or to any Eſtate purchaſed therewith, and to an Ac- 
* count of the Surplus of Mr. Booth's perſonal Eſtate, 
* with Intereſt from the Death of the ſaid Fudith; 


but that he conceived it might be proper by a Bill to 


be preferred by him againſt Mr. Boorh's ſurviving 


Executors and other proper Parties, to eſtabliſh his 


* reſerve to himſelf the Liberty of Procee 


% Demand, though he found it neceſſary to diſcloſe 
« it by way of Anſwer to this Bill, which was to 
* diſcover what Demands the Defendants had on the 
late Earls Eſtate; and therefore craved leave to 
ding to e- 
I „ ſtabliſh 


I 
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80 ne ble Dechand as he ſhoulg be adviſed, = 7 
* ving to himſelf ſuch his Demand, as far as the {ame 
N ſhould appear juſt and reaſonable; he ſubmitted to the 
Execution of the Truſts of amy Lord Cowper's Will”. 
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Mr. Woodford bei put in his AnGwer;, and ſaid, 
he came to Colne-Green th 13th of October, the Sunday 
after the Earl's Death, and with the Concurrence of 
the Counteſs, Mr. Cowper, the preſent Earl, and Lady 
Sarah, ſettled 'and agreed on the Manner and Charges 
of the Funeral, and takes no other Notice of what 

paſſed there at that Time; that on the 15th of the 
(Hy Month, he attended Mr. his Co- 
executor to George · ſreet, where Ghding — Papers, 
Writings, Letters and Accounts, many of which were 
curſorily paſſed over by them in the Preſence of Mr. 
Sdenham, ſome few principally concerning the Teſtator 
perſonally, and of no Concern or Value to his Eſtate, 
were, as he believed, taken away by Mr. Cowper, and 
in all other Reſped gave the ſame Account of this 
Tranſaction in George: ſtrect, us is given in the original 
Bill, and in Mr. Cowper's Anſwer, ſaying, chat the Iron 
Cheſt was removed to Mr. Cowper's Chambers; that a- 
mongſt other Things at the Houſe at Colne-reen, my 
Lord had a Bureau or Cabinet, in which were (as 
he believed) 1871. 125. 6 d. in Money, which 
being on or about the 20th of GAober taken from 
thence, were delivered to Mr. Sydenham, and by him 


(as he believed) paid on Account to the Coun 8. 


The Day before * of theſe Anſwer Oy in, 
Mur. Souter Comper fled 2 Bill againſt the preſent Earl, 
Mr. Woodford, and the A Executor of Mr. Booth; 
and others, to eftabliſh his Demand, in which Mr. 
Booth's Will and the two Declarations of Truft are 


let out verbatim, and his Demand by this Bill is the 
ns as © by his Anſwer, 


* 


In 
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In May 1724 the preſent Earl was ſerved with the 
Lord Chancellors Letter, and appeared, but was never 
called upon for an Anſwer; and none of the other 


Defendants were ſerved, nor any other Proceedings 


had upon this Bill. In the other two Cauſes Replica- 
tions were filed to all the Anſwers, and on the roth 
Day of Fuly 1724 both Cauſes were heard together, 
when the late Earl's Will and Codicil were declared 


to be well proved, and decreed to be performed; to 
which End an Account of the perſonal, and of the 


Rents and Profits of the real Eſtate was directed, and 
the Maſter to take an Account of the Teſtator's Debts 
and Legacies, whom the Creditors ſhould attend, to 
make out their Debts; that the Surplus of the per- 
ſonal Eſtate ſhould be laid out in Purchaſes, according 
to the Earl's Will, and the Surplus Profits of the real 


Eftate improved for the preſent Earl's Benefit. 


perſonal Eſtate. 


In Purſuance of this Decree, on the 1 8th of Ja- 
nuary 1726, the Maſter having been attended by Soli- 
citors for the Plaintiffs and Defendants, made a ge- 
neral Report of the perſonal Eſtate, which then ſtood 


in the Name of the late Earl, or of his Executors, 


or which had been received by Mr. Sydenham, who, 


before the Hearing, had by Order of the Court been 
appointed Receiver of the Rents and Profits of the 


real, and of .the Produce of the perſonal Eſtate, in 
which Report the Leaſehold Eftate at St. Hellens, and 
the Rent of it due at the Earl's Death, are accounted 
for as perſonal Eſtate, as are alſo the Arrears of Rent 
of the Eſtate in Hertfordſhire, concerning which the 
Trufls had been declared by the Earl, and alſo a Bond 


and Note entered into by Mr. Booth, are mentioned as 


outſtanding. Debts due to the Earl, and as Part of his 


OO On 
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attended by Solicitors for the Plaintiffs and ' Defen- 
dants, as alſo by the Receiver, made another Report 
of his having paſſed the Receiver's Accounts of the 


_—_ 


Rents and Profits of the real, and of the Intereſt and 


Produce of the perſonal Eſtate from the Earl's Death 
to Michaelmas 1726; theſe Accounts compriſe the 


Rents of the Eſtate in Weſtmorland, of the Houſe in 


London, and of the Eſtate in Hertfordſhire, and alſo 


the Intereſt of the Savings of the late Earl's Eſtate 


which had been from Time to Time inveſted in Se- 
curities, for the now Earl's Benefit according to the 


On the 10th of April 1728 the Maſter made an» 
other Report of his having paſſed the Receiver's Ac- 
counts till Michaelmas 1727, and the ſucceeding Ac- 
counts after Mr. Spencer Cowper's Death were paſſed in 
the ſame Manner till the preſent Earl came to Age. 


Indeed none of the Reports were confirmed, nor is Not ,c.1 to 
it uſual to confirm Reports of Receivers Accounts, have Re- 

as all except the firſt are; and as to that, though it is Evers - 
not confirmed in common Form, yet the following <ounts con- 


Orders obtained at the Inftance of Mr. Cowper and _—_ 


Mr. Woodford are (I conceive) an implicit Confirma- 
tion of it; for on the 12th of November 1724 an Or- 


der was made on their Motion, that ſeveral Sums, 


Part of the Earl's Eftate, then out upon Secu- 


rities, and expected to. be paid in, ſhould be placed 


out in South-Sea Annuities in their Names; and on the 
22d of June 1727 there was an Order upon their Pe- 
tition to ſell the Stocks of which the Earl's perſonal 
Eſtate then conſiſted, and lay out the Monies ariſing 


from ſuch Sale in Purchaſes. On the 3th of March 1727 


they preferred another Petition, reciting the Decree, 


the Report of the Receiver's Accounts, and that they 
Vol. II. 8 Z 
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were deſirous to improve the Savings of the now Earl's 
Eſtates, and had agreed to place out 10,000. on a 
Mortgage, which Sum was to be advanced out of the 
clear Produce of the real and perſonal Eſtate of the 
Earl; that the Receiver had, with their Approbation, 
paid 7000 I. in Part, and would ſoon have 3000 l. 
more in Hand, and that the Decree having only provided 

for placing out the Surplus Profits of the real Eſtate, 
they apprehended it neceſſary to have an Order for 
placing out and improving the clear Produce of the 
perſonal Eſtate in the fame Manner; they therefore 
prayed that the Receiver might pay the 30001. and 
that the Mortgage might be made to them in Truſt for 
the Earl, and ſuch farther Sums, as from Time to Time 
ſhould be faved for the Earl out of the perſonal as 
well as real Eſtates, be placed out at Intereſt and im- 
proved for the Benefit of the Earl, in their Names. 
On the 13th of March 1727 this Petition was heard 
in the Preſence of Counſel for the Petitioners and the 
Earl, when it was referred to the Maſter to ſee if 
the Security propoſed was a good one, and if {o, the 
Receiver was to pay the 30004. and the Mortgage to 
be made to the Petitioners in Truſt for the Earl, and 

the future Savings of the perſonal Eſtate were or- 
dered to be improved for. the Earl's Benefat in their 


Names. 


This Order hath been thus executed, (ux) on the 
17th of Faly 1728 the Maſter, having been attended 
by Solicitors for the Plaintiffs and Defendants, certified 
his Approbation of the Title and Security; and on the 
11th of November 1729 approved the Mortgage Deeds 
made to the Plaintiffs by the Deſcription of Truſtees 
on Behalf of the Earl. The Money was paid, and the 
Mortgage Deed executed by Mr. Woodford only, after 
Mr. Cowper's Death, and, in Purſuance of an Order 8 


don, to have a Conve 
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chat nende this Mortgage has been aſſigned to the 
preſent Earl Cowper on his _y to Age”. 


During all theſe Proceedings, My: Cowper never made 
one fingle Step towards proving bit Claim or Demand, or 
towards coming in as a Creditor under this Decree ; - 
ſuffered the Rents of all theſe Eſtates now claimed, to bs 
accounted 


600 on the roth of December i Ind died. 


my Lord Cowper by his firſt Wife, 


Aſbiey Cowher and Judith Maden are his younger Chil- 
dren, who have brou 

the ſame with Mr. Soncer Cowper's,) to have an Ac- 

count of Mr. Booth's - 


Hertfordſhire and Weſtmorland, and of the Houle in Lon- 


yance to the Plaintiff Wilkiam Com- 
per of the Eftates in Hertfordſhire and Weſtmorland, and 


an * to him of the Term in the Ba in 
London. 


The Defendants all anſwered, _ none Mn hank are 
{ent Earl. 


and the Houſe in London a Leaſchold for Years; they 
were therefore both Part of the perſonal Eftate of 


and Profits thereof Were reoeoved by my Lone Cowper 


for as my Lord Cowper's, and ſoon after, 


The Plaintiff Milla is his eldeſt Son and Heir; * 
as ſuch is Heir at Law of William Comper, the Son we 


The plaintiff Shanda Cowyer 18 ; Mr. Spencer — | 
Widow and Adminiſtratrix, and the Plaintiffs John and 


this Bill (wutatis mutandis 


perſonal Eftate not inveſted in 
Purchaſes, of the Rents and Profits of the Eſtates in 


concerned in Intereſt, * the n the n. 
The Eſtate in Weſtmorland was ly a ne 


Mr. Booth, and to be governed by his Will; the Rents 


during 


* - 
e 
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during his Life, and after his Death brought into the 5 
Receivers Accounts as Part of his Lordſhip's Eſtate, 


Now, as to any Account of the perſonal Eftate of 
Mr. Booth received by my Lord Cowper and not in- 
veſted in Purchaſes, or of the Rents and Profits of the 
Hertfordſhire and. London Eſtates received by his Lord- 
ſhip, or of thoſe received after his Death, and brought 
into the Account taken in this Court purſuant/ to the 
Decree before mentioned: I am of Opinion, that the 
Bill ought to be diſmiſſed : and as to all the perſonal 
Eftate of Mr. Booth, poſſeſſed by my Lord Cowper, 
and no Part whereof was poſſeſſed by Mr. Booth or 
Mr. Powell, the Bill muſt be likewiſe: diſmiſſed, as 
againſt their Repreſentative. 


This will be a Diſmiſſion of the whole Bill as to all 
the Plaintiffs, except Mr. William Cowper, and even with 
reſpect to him, as he is jointly concerned with the other 
Plaintiffs in the perſonal Eſtate of Mr. Spencer Cowper. 
1ſt, As to any Account of the perſonal Eſtate of. 
Mr. Booth received by my Lord Cowper and not in- 
veſted in Purchaſes, or as to the. Rents and Profits of 
the Hertfordſbire, Weſtmorland, and London Eſtates, re- 
ceived by my Lord, the Plaintiffs claim as Repreſenta- 
tives and next of Kin of Mr. Cowper, and if he was 
intitled, then was he a Creditor of my Lord Cowper, 

and ought to have come in upon the Foot of the De- 
Cree made in the Cauſes before-mentioned. 


My Lord by his Will had charged all his Eſtate real 
and perſonal with the Payment of his Debts, and by 
the Decree Mr. Spencer Cowper, as well as his Co-exe- | 
cutor Mr. Woodford, was to account for the perſonal 
and the Rents and Profits of the real Eſtates, the Cre- 
ditors were to come in and prove their Debts, and the 

——....—K—ðv5tv —ꝛ— | Surplus 
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Surplus only was to \ be laid out in Purchaſes purſuant 
to his Lordſhip's Will; Mr. Spencer Cowper therefore. 
might have Min an Allowance in the Account of 
his Demand; or if not, might have come in as a 
Creditor. by the expreſs. Proviſion of the Decree, and 
one way or. other I conceive) he ought to have come 
in, for he had diſcloſed his Demand by his Anſwer 
to the Croſs Bill, was Party to the Decree, and to 
the Account taken purſuant thereto ; and in ſuch Cale » 
I declare, I ſhall always be of Opinion, that an Exe- If there be a 
cutor or Truſtee ought not to lie by, an put the E- Decree for 
ſtate with which he is intruſted to the Expence of a ;, _ 
new Suit, to obtain Satisfaction for a Demand which he Executor is 
might have had in the Courſe of the former Proceed- 2 = 


the Execu- 


ings ; this is not acting agreeable to his Truſt. d has g 
Debt which 
he does not claim, but lies by, and the Account is taken and perfedted, he ſhall not bring a 


new Bill, for his Debt, 6 e this r to the Truſt 


repoſed in him. 


SIE 15 to "the Neben of th Rent and Profits of 
the Eſtates received after the Death of my Lord Cow- 
per, and brought _ be Account before mentioned, 
Mr. Spencer Cowper ry to that Account and | 
bound by it, and the | Plaine who ſtand in his Place, 
cannot avoid that Bar by an original Bill, no nor by a 
Bill to eſtabliſh it, though he did not think fit to pro- 
ſecute it; ſo that, as to this Account likewiſe, there 
muſt be a | Diſmmiſſion, as being finally barred. 


The great Queſtion:they; in this Caſe; concerns the 
Hertfordſhire Eſtate principally, which the ſole Plaintiff | 
now remaining (Mr. William Cowper) claims, as Couſin 


and Heir of William e, the las Barts Son by his 
firſt Wife. 


With regard to that, the Debt of Troft execu- 
ted by my Lord Cowper, take Notice of Mr. Booth's Will, 


and decks theſe Lands were purchaſed with 4 500 I be- 
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ing Money ariſing out of Mr. . 8 been Eftate, : 
and were to be conveyed and ſettled 2 the Uſes of 
Mr. Booth's Will, and in the mean Time that the Rents 
and Profits ought to be received by the Perſons in- 
titled as if ſuch Settlement had been made. Theſe 

Declarations being relative to the Will of Mr. Booth, if 
Mr. Spencer Cowper as Uncle and Heir of William Comper 
became mittel by or under that Will, it is the ſame 
as if the Truſt had been expreſly declared; for him, 
and then undoubtedly he had an equitable Eſtate 
veſted in him, which hath deſcended to the aim z 
and ſo is his Title, 


Indeed it has lon obj ected, chat though Mr. FaR 

cer Cowper was Heir to bis Nephew William, yet he was 

not next of Kin, and if the 4500 L had remained in 

Money, his Lordſhip would have had it, and after him, 
the projet Earl andi g to his Father s Will. 


Lank n By this ObjeRtion 3 is of n Weight ; ; for had 165 
from the Son 4500 . remained in Specie, it muſt have been conſi- 
3 red as Land, and have been goyerned by Mr. Booth's 
ſhall rather Will j it is impoſſible for the Father to be Heir imme - 

eſcheat., diately to the Son; nay, the Law ſays the Land ſhall 
— eſcheat; for which Reaſon it 5 have deſcend-- 


d f. n 
del * ce. ons a con 3 "on 


an to the Hardſhip of ſorting up. this Right i in Re 

7 ſped to the Perſon againſt whom the Suit was: brought, 
I own, and cannot forbear declaring, that were 1 to 
conſider the Matter, not as fitting. in Judicatuze, but 
taking i in all Manner of Conſiderations, ſuch as Ho- 
nour, Gratitude, private Conſcience, Tc. 1 muſt think 
this Claim ſhould never have been made. The Defen- 
dant is Son and Heir of my Lord Cowper, in Conſe· 
ence. of whoſe e wich his firſt os. ber 
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Subject Matter of the Plaintiff's, as well as his Father's 
Claim, has ariſen ; their Obligations to my Lord Com- 
a laid upon then i his Life-time could not but be 
great, ** his Kindneſs continued to the laſt, for 

by his Will, they and their Iſſue are put into the In- 
tail of the Rate, to go along with the Honour, which 
by his Patent is limited to them; the Defendant now 
ſoftains that Honour, and every 'one would 1 "On 
whole Eſtate t to 90 Ws wilt It. - 


Beſides, as my Lord Hale 6 in a Caſe 1 Cols Though the 
ngwoad and Pace, 1 Vent. 424. the Brother of the —_ 

half Blood is nearer than the Uncle, and is therefore _—_—_— 
preferred in the Adminiſtration; 3 for the Uncle on to be Heir, 
the Part of the Father, hath no more Blood of the D Re 
Mother, than the Brother of the ſecond Venter, and on for it, 

he hath the immediate Blood of the Father, which fe rur nete 


the Uncle hath not; the Uncle is forced to 1 


Up to more re- 


the Grandfather, and meet the Blood of the Nephew 1726 but 


has but Half 
in him, ſo that it is impôſſible to find out a Reaſon the Plood, . 


in Nature for preferring the Uncle to the half Brother. on- - - 


Indeed he. offers a legal Reaſon: for it, which is this, 1 
(viz) that our Law agreeing with the Canon Law,, 
makes Brother and Brother but one Degree, and Uncle 


and Nephew. two Degrees, and thereby the Law 
gives a mediate -Deſcent to the . 


Uncle mediante-patre, 
bur the Deſcent to the Brother muſt be immediate, if at 
all; and my Lord Hale holds, that the half Blood im- 
it: But now let us examine this; our Law ta- 
bn the Computation of Degrees of Kindred from 
the Canon 1 (which by the way ſhortened the 
Degrees or Diſtance of Relation, in order to inereaſe 
the Number of a e from the Court of 
Rome) makes Brother and Brother but one Degree; 
whereas. the Civil Law, in its Computation, went up 
to the common Parent or Father, and down again to 


the 2 Propoſe and 2 made Brother and Bro- 
ter 


li 


5 
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ther two Degrees, which is certainly right; for there 

is no Conſanguinity among Collaterals, but by meet- 

ing of the Blood in ſome common Perſon or Parent; 

but now taking our Law to be right, why ſhould the 

half Blood impede the Deſcent to the Heir on the Part 

of the Father? Why ſhould the Blood of a different 

Mother hinder the Deſcent to the Heir of the Father, 
eſpecially when it is conſidered, that neither of the 
Competitors hath any of the Mother's Blood, as hath 

been obſerved? Theſe ſeem Conſiderations of Weight; 

but till, fitting in a legal Judicature, I muſt judge of 

the Plaintiff's Claim as the Law is, and not as I would 

have it; the Court muſt judge according to the Rated 

Rules of Law and Equity, and if the Plaintiff's Claim 

is not barred, nothing is plainer than his Title; the 

Law, if it had been a legal Title, would undoubtedly 

have caſt the Deſcent upon his Father, who by the De- 

— _ claration of Truſt had an equitable Title; now equi - 
Equitable table and legal Eſtates are deſcendible in the ſame 
Eats '* Courſe. Uſes before the 27 H 8. were equitable E- 


guided by | ; 5 7 
the ſame ſtates; but yet the Common Law directed their De- 


a f De- : | | 1 
© Jon he ſcents, particularly there was a poſſeſſio-(a) fratris of an 


Eſtate, Uſe, as well as of a legal Inheritance, 1 Co. 121. b. 
(a) Vide ante 4 Co. 22, which cite the Year-Book of the 5 Ed. 4. J. b. 


in Banks ver. 5 
Satin, 645, ſo that the Brother of the half Blood was, in that Cale, 


excluded from the Inheritance of an equitable, as well 
as of a legal Eſtate. x be „ 


Rulsof De- The Lord Coke (*) ſomewhere ſets a Value upon the 


ſcent ſo plain 


as that there Lawys Of England in Relation to Deſcents, on Account 


Dey EY of the Certainty of them; but conſidering how many 
bout them, Truſts are now-a-days created in Lands, and how 
many Queſtions. have ariſen concerning Uſes, whether 
executed or not, I think we ſhould have little Rea- 
ſon to boaſt of the Certainty of our Laws in the Rules 
ol Deſcent, if legal Eſtates were governed by one WA, 

| 2 5 1 % 


) See the Preface to his ſecond Report towards the End. 
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and equitable by another. Beſides, as my Lord Comper 
thought proper to take the Conveyance of the Land in 
Queſtion to himſelf, let us now ſuppoſe he had lodged 
the legal Eftate in another Perſon, could the preſent. 
Earl — had the Conveyance of the Inheritance from 


that Truſtee? Plainly he could not; now, if the plain - 
tiff as Heir, and not the Defendant as Brother of the 
half Blood, muſt, under ſuch Circumſtances, have been 


intitled to a Conveyance, ſurely my Lord Cowper's. 


veſting the legal Eſtate i in bile can make no Altera 


tion in Tg Caſe. 


theſe Objections not to ſtand in the Plaintiff's Way, as 


plainly they do not, then the, Queſtion wall be, whe», 


ther oy Thing age ſufficient to ber his Demands? 


With Rep 1 to the 1 of my Lord Comper's J 
Keeping his 2 Wo of theſe Eſtates jointly, and in 
the ſame Manner with his other Eſtates, of his letting 


Leaſes of them, having them meaſured and ma 


and of Mr. Spencer Cowper's ſaying that the late Earl 9 
had declared 10 him ju before his Death, he did not 


_ owe above 100 J. my that there was not a more 


tual and juſt Man in the World than he, theſe Proofs 


to me ſeem not material; for certainly my Lord Cow- 
per thought the Lands in | Queſtion his own during his 


Life, his Enjoyment of them is a ſufficient Evidence 
of that, and it does not appear Mr. Cowper knew of 


this Chaim when he ſaid theſe Thang 


The . made againſt the Plaintif $ Claim | 


(ſuch I mean as ſeem 1 any Weight) are theſe: 


Firſ, 1 45 Time 3 the. Title accrued, B: 


which was from the Death of Lord Cowper's firſt Wife 


in W if not in e Secondl 9, The 12 


The next Thing t to be conſidered. is, that TEL 


coitus 


1 r — 
1 3 
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probably of my * — 8 ring his Brother's 
Title to ſtand out, when he might have obtained a 
| Releaſe or Conveyance of it. Thirdly, The tendet, 
or flight Manner in which the Plaintiff's Father men- 
tioned his Claim in his Anſwer to the Defendant's Bill, 
— to Mr. Sdenham the late Earl's Steward a little be- 
fore his Death. Fourthly, His not proſecuting his Bill 
to make good that Claim, but on the contrary, ſuffer- 
ing a Proceeding whereto he was Party to go on, and 
the Rents of the Lands in Queſtion to be accounted 
for as Part of the late Earl's Eſtate. Fifthly, His not 
coming in as a Creditor for the Refiduum of Mr. Booths 
perſonal | Eftate poſſeſſed by the late Earl, though as 
ſuch, he was invited or directed by the Decree: But 
above all, Sixthly, His poſſeſſing himſelf of the late 
Earl's Papers, Writings, and Books of Account -after 
his Death, without the Participation of his Co-execu- 
tor Mr. Woodford, burning and deſtroying ſuch as he 
thought fit. Theſe Things moſt certainly give an un- 
favourable Aſpect to the Plaintiff” 8 Ane ent Ly 
not ſo far as to bar it. 2h; 


The Caſe Win not of an ee Loſs, or fp 
preſſion of a Deed, two e are Ns: nh 
Dclendanns to prove, | | 


If That Mr. Spencer Cowper did FE? ah bel 
or Writing WW the Eſtate was conveyed « or releaſed 
to the Earl. 8 


2dly, That ſuch Deed was andren or art Fe 
by him. 


; 4 


It muſt be a that the Plaincif 's Father havin 
an equitable Eftate, if he is deveſted of that, it mult 
be by fome Deed or Writing ſufficient for that Pur- 
bole; ; this 1s ſuppoſed by the Defendant's making the 
PlaincifF's Father's burning or deſtroying Papers ot 
1 Writings 


* 


4 


0 — 


A 


- 


n | 1 | . * | | RY, 
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Writings a Part of his Defence; and therefore a Pre- 
ſumption of Satisfaction made by my Lord Cowper for 
this Claim, is not (as was fail by ſome of the Defen- 
dant's Counſel) of it ſelf ſufficient, but there muſt | 
have been ſome Deed or Writing to convey or releals "= Y 
the Eftate, or that will operate as ſuch. Now it does 
not OY appear, nor can it be inferred or pre- 
fumed, that there was ſuch a Deed or Writing, or that 
it was deftroyed or ſuppreſſed by Mr. Cowper. ©” 


As to the firſt Objection, the Length of Time ſince 
the Title accrued, which was upon the Death of my 

Lord Cowper's Wife, in Reverſion, if not in Poſſeſſion, 

Mr. Spencer Cowper in his Bill, and the Plaintiffs in 

theirs, ſuppoſe the Title commenced then in Poſſeſſion, 

and demand an Account accordingly ; but the Plain- 

tiffs, at the Hearing, abridged their Demands, praying 

an Account only froth the Death of my Lord Cowper, _ 

which in this Caſe ought to be inſerted in the De- LS 

cretal Order; and will bind the Plaintiffs who (par- A 

ticularly Mr. William Fa cannot ſay hereafter, tht Mi 

their Pather's Title accrued in Poſſeſſion, before the 15 „ 

Death of my Lord Cowper ; but the Defendants Coun- Yi 

ſel, in order to lengthen the Laches of the Plaintiff's 

Father, may, by way of Argument, till inſiſt, as 

they have hitherto done, that it did accrue in Poſſeſ- 

ſion on the Death of my Lord's firft Wife. The Peet 

firſt Limitation is to William Cowper and Judith his Husband and 
Wife for the Term of their natural Lives; this un- Wik for | 
doubtedly would carry an Eftate for both their Lives, and after the —_— 
during the Life of the Survivor, and according to 4 ä 
Brudenel's Caſe, 5 Rep. 9. Which hath been always their Chil- YN 

taken for Law, unleſs the next Words, [and after the $57; u9% 


Deceaſe of Judith, then to the Child or Children] the Wifethe 


_ 
1 A 

el ES -- 
9 $4 5 


reſtrain and make them carry only an Etftate during Fate de 
the joint Lives of my Lord (then Mr.) Cowper and his termine. = 
Lady; and indeed, if the latter Words are not fo 


5.58, 
ö | 
* 
i 
© 4 2 4 ! 
=_ 
: \ 


— 
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taken, they muſt be totally rejected, and che ſubſe. 
quent Limitations made to take place, not upon the 


. Death of Mrs. Cowper, according to the Will, but to 


expect till the Death of both; whereas on the contrary, 
if they are ſo taken, they may receive a Conſtruction, 
and be underſtood to veſt the Remainder in Mrs. Cowper, 
upon the Determination of the former Eſtate by the 
Death of her Husband; and I am of Opinion, that 
this is the true Way of conſtruing Mr. Booth's Will, 
it being certain, that the literal and grammatical Con- 


ſtruction of a Limitation to 4. and B. for the Term of 


their Lives, is for the Term of both their Lives; for 
their Lives being plural muſt comprehend both, and 


join them together; which is the legal Conſtruction 


too, where there is no particular Reaſon to vary from 


it; for ſo it is held in Auditor Curl's Caſe, 11 Rep. 3. l. 


that an Office granted to two pro termino vitarum ſus 
rum, determines by the Death of one. Indeed in a 
Limitation of Lands it is otherwiſe ; and the Reaſon 
of the Difference is this: A Jointenancy of Lands may 


be ſevered, and if it be not, the Intereſt muſt conſe- 


quently ſurvive ; which is otherwiſe in an Office; and 


that it is ſo in Lands, is not from the Import of the 


Words of that Limitation, but from the Inftitution or 


Operation of Law; for if the Words imported a Sur- 
vivorſhip, it would be ſo in both Caſes ; beſides, _ 
a Severance of the Jointenancy in Land, the. Eſtate 
does not continue during the Life of each Donee, but 
determines upon the Death of one for his Moiety, and 


of the other for his, according to Dyer 67. a. and 


1 Inſt. 197. 4. which ſhews that the Eſtate does not 
neceſſarily ſurvive or continue for the whole as long 


as one of them lives. This different Operation of 


the ſame Words in the Caſes put, ſhews the Intent of 


the Donor, and conſequently determines the Effects 


of it; ſo in our Caſe, the Words ſubſequent to the 
Limitation, (vis) [* and after the Deceaſe of my 
I es Daughter 


"is Term. . : Michaelis, 1734. wo 


9 « Daughter to the Child or Children, Ve. ſhew the 
Teſtator's Intent, and muſt determine the Effects of 
the Limitation, eſpecially in a Will, where the Intent 
over-rules the legal Import of the Words, be they ne· 
ver ſo I and determinate. 


I am ſenſible there is a Diverſity of Ge among 
the learned Judges of the preſent Time, whether the 
legal Operation of Words in a Will, or the Intent of | 
the 4 ſhall govern? For my Part, I ſhall always In a Will, 
contend for the Intention where it 1s plain, and I think where the i 
the ſtrongeſt Authorities are on that Side; for if the plain, that 
Intention is ſometimes to govern, as it is admitted it nk 


control the 
muſt, and not always give way to the legal Conſtruc- en Opera- 
tion, and yet at other Times ſhall not govern, there Words. 
will then be no Rule to judge by, nor will any Lawyer 
know how. to adviſe . his ng 3 A Miſchief which 


Judges ought to prevent. 


Thus much I have thought proper to fay upon the 
Queſtion, whether the Remainder came into poſſeſ- 
ſion upon the Death of Mrs, Cowper,, or not ll the 
Death of her Husband (afterwards Lord Cowper) bes 
cauſe it was laboured ſo much at the Bar, and I did 
not care to paſs it over ſuperfically ; but after all I 
think it not very material. If Mr. Spencer Comper had 
any Knowledge of his Title before my Lord's Death, it 
might have been material, by lengthening the Time 
of his Laches, but there is no Proof that; and 
Mr. Woodford by his Anſwer ſays, that the 15th of Oc 
zober 1723. (five Days after the Earl's Death) was the 
firſt Time Mr. mentioned his Demand under 
Mr. Booth's Will, which Mr. | Woodford ſays he never 
heard of before, nor is there Ground to believe that 
Mr. Cowper knew any Thing of it till after my Lord's 
Death; he had no Reaſon, to think himſelf concerned 
in Mr. Bombs Eſtate, being a Stranger to him in Blood; 


Vol. I. be eee beſides, 


M6. 


RY ts. a ot eas 
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beſides, if it had occurred to him, that he was Heir 


Mil. What Power or Influence my Lord -Gowper — 


to 
Mr. Booth's Grandſon, yet Mr. Booth was a Citizen of 
London, had preferred his Daughter in Marriage, his E- 
ſtate almoſt all perſonal, how then could Mr. comper 
divine he would order it to be converted into Land, 
and afterwards diſpoſe of it in ſuch a Manner, as to 


carry it from his own Heirs, and give it him? 


As for the Declarations of Truſt wherein Mr. Booth 's 


Will is recited, how ſhould Mr. Cowper know of them? 


they were depoſited by my Lord Cowper with Mr. Powell 


the Executor, and found after his Death among his Pa- 


pers, as his Executors ſay by their Anſwer, which is 
not contradicted by Proof; beſides, one of theſe Decla- 


. rations takes Notice that the other was depoſited with 


Mr. Powell, and there being the ſame Reaſon to depoſit 
the one as the other, no Doubt they were both ſo, and 
in Mr. Powell's Cuſtody at the Time of his Death; ſo that 
there is no Reaſon to ſuppoſe Mr. Spencer Cowper knew 


any Thing of his Title, till after my Lord's Death. 


But then they object the Improbability of wy Lord 
Cowper's ſuffering his Title to ſtand out when he might 


have obtained a Releaſe or Conveyance of it. 


As to this, Tam in the Dark, I mean, with Reſpect to 


my Lord's Knowledge of Mr. Cowper's Title; one would 
think, he had conſidered the Limitations in the Will, 


and conſequently to whom the Eſtate would go after 
his Death; but that his Lordſhip. was poſitive in his 
Opinion, upon Limitatioris ſo ambiguous, does not 


appear, and is the more doubtful; as in neither of the 


Declarations of Truſt executed by his Lordſhip, did 
he take upon him to determine, how the Eſtate was 
to go by Virtue of the Limitations ; all that he ſays is, 
that it ſhould go according to the trus Imom of Mr. Booth s 


FIT” OF 2 * +. ad. * 
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doth not jalvighls appear; if he did. obtain a Releaſe 


or | Conveyance from Mr. Cowper, it muſt be either 
before he had Iſſue by his ſecond Lady, or. after; now, 


Heir to my Lord and to his Son, and therefore my 
Lord, in caſe his Son by his firſt Marriage ſhould 
die without Iſſue, might think that the Eſtate would 
go to his Brother, and that he had no Reaſon to 3 
deavour to prevent it. It is proved my Lord's So 

died in 1697 or 1698, my Lord's firſt Lady not "ill 
April 1705; and till Iſſue born 'of the ſecond Marriage, 
there is no Foundation to preſume there was any ſuch 
Releaſe or Conveyance, and after he had Iſſue by his 
ſecond Lady, be might think his Brother would not do 
ſo hard «Thing as — for the legal Eſtate, and; ſe- 


parate it from the Honour, an As intailed upon 
ac and his Iſſue. 


© Beſides hater, is en ee W his Title Was 


fend out on my Lord's Death: His Lordſhip de- 
poſited theſe Declarations of Truſt with Mr. Powell, to 


be delivered to ſuch as ſhould have a Right to the E- 
ſtate, and if he had got in his Brother's Title, moſt 


probably he would have called for the Declarations, 


and not have left them in the Hands of Mr. Boogh's 


Executor, when e himſelf was _— here of the 


Eſtate. G1 


} 1 
1 


: 35 
1 


34 Object. 'The light > (ink 3 which 


the Plaintiff's Father (Mr. Sppncer: Comper) mentioned 


his Claim in his Anſwer to the Defendant's Bill, and 


to Mr. 8 eee een, e before 
* Banne 1 1 


Hoy 


Cay. s. e 


in bis. ts 


* and infſts — ded — Soak 
« T 


before my Lord had ſuch Iſſue, — carpe was both 


of the late Earl's Wilt ſhould be executed, 
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60 Truſt therein contained, but ſays, he conceives ir 
* might be proper by a Bill to eſtabliſh his Demand, 
though he found it neceſſary to diſcloſe it by way 
* of Anſwer to that Bill, and prays to reſerve to him. 
“ ſelf the pre), Fe of eſtabliſhing his Demand, as he 
* ſhould be adviſed, and ſaving it to himſelf, ſo far as 


_ © the {ame foals: appear juſt and reaſonable, he ſub- 


* mits to the Execution of the Truſt of 7 Lord 


© Cowpers Wall”. 


Mr. Sdenham examined for the Deleadeny fo | 
te that a little before Mr. Cowper's Death, he took Oc- 
c caſion to mention this Demand of his upon the 
« Earl's Eſtate, and told him, he hoped he would 


„ make an End of it in the eaſieſt Manner he could, 


“ upon which he ſeemed to make very flight of it, 
e and ſaid, there was a {mall Piece of Meadow near 
his Canal in a Field called Clunk-field, which lay con- 


* venient for him, and if the preſent Earl would let 


him have this Field, he ſhould make other ge 
% extremely eaſy. | : 


It ſeems plain, Mr. Spencer Cowper's A to the 


Bill expreſſes a Backwardneſs in {ſetting up this Title, 


and a Tenderneſs in making the Claim, and by what he 


ſaid to Mr. Sdenham, he ſlighted and made little Ac- 


count of it, (which Claimants are not apt to do) yet 


there is ſomething particular in this Caſe, which takes 


away the Force of the Objection; for though the 


Title upon which this Claim is founded, be ces and 


plain to thoſe that underſtand the Law and common 


- Rules of Equity, yet in the common Opinion of 


Mankind, it would be thought in it ſelf, and in the 
Circumſtances attending it, very hard and unreaſonable, 
and the ſetting it up ſeverely cenſured ; .belides, it appears 
by Mr. Sydenham $ Depoſition, that this Claim was not 


ſet up in order to carry Things to the urmoft — 
——— "i 


; De 2 9 Michaelis, 1734 


2 


ny to obtain ſome Acknowledgment for # Releaſe of 
the Demand, and indeed it was like to have had that 
Effect; for Mr. Sdenbam ſays farther in his Depoſition, 
that the Defendant, after he came to Age, and before 
the filing of the preſent Bill, offered the now Plain- 
tiff to comply with the Propoſal his Father had rw 


and to W the Field, Rr wing a Releaſe. 


The fourth Obje&ion 3 is that ef Mr. ? 
not proſecuting his Bill-brought 'to make ko his Claim, 


\f 


but, on the contrary, ſuffering the Proceedings I have 
mentioned, and the Rents of the Lands claimed by him 


to o be wound for as Part of the late Earl's Eſtate, 


3 


1 And ſo far as that Proceeding experith, it hab Pere 


a Bar; but farther than that it cannot be carried, for 


it cannot operate as à Bar to the Realty, « or as an Ex- 
tinguilhment of the Right o * Land. e 


It is obj ected, cha if Mr. Hane rn bad i chought 
his Chim to che Land had ſubſiſted, he would not 
have ſuffered a Bar to an Account of the Rents and 
Profits to have run Urn R 


124 r 
\ 


+ To this it may be ankwered, char 


per might think the Pendency of his Bill to eſtabliſh 
his Claim, would prevent that Bar; but if he did not 
think ſo, yet he might be willing to ſuffer himſelf 


to be barred as to the meſne Profits, or might intend 
no more by ſetting up his Claim, than to obtain ſome 


Acknowledgment for the Releaſe of it, eſpecially as he 


muſt know that the ſetting it up would appear hard, 


and could not eſcape Cenſure; which ſeems alſo an Anſwer 
to the next Objection to the Plaintiff's Claim, Mr. 
cer Cowper's not coming in as a'Creditor for the Re- 
dum of Mr. Boorh's ' perſonal Eſtate poſſeſſed by the 
late Earl, though he was, as ſuch, wied and di- 


Vol. II. — p — rected 


+ 
: A. 
o 1 % 


poſſly 3 Mr. Co 4 


66 


„ 


678 


” a e 2 — — 2 o > 4 ner 7 — 


3 


1 lor? Years bef ore. 


ſtance of it this: 1fl, As to the Papers and Books of 


denham, he intended to put cut of che Way, and 


De Term. 5 Michaelis, 1734 | 


refled by the Decree. Beſides, be might not chink ; it 
proper, or worth his while to enter into ſo flale an 
Account, as that of Mr. Bowls 1 who 1 920 


Ale - 


And now we come to the loft Objeion (and which 1$ 
the fir ſt) via, Mr. Spencer Comper's poſſeſſing bim- 
ſelf of the late Earl's Papers and Books of Account, 
after his Death, without the Participation of Mr. Wood- 


fard his Co-executor, - byming _ ale mp of 
them as be thought fit, | 


This is a Faſt of ſuch a — dang every Cr 
cumſtance relating to it ought to be born 
weighed, in order to {ge whether there be any Foun- 
Fun. in Precadent, Reaſon ox Juſtice, for the | Pre 
ſumptions which the Defendant's Counſel would- build 


upon it, and this, not merely with Regard to the pr | 
ſent Cauſe, but as it concerns 11 in 3 


and Publick Juſtice, -. 


"The Evidence. of Mr, Copper" J _paſſaſiing mt al of 
all the late Earl's Pa pers, thols at . Colue-grean his 
Houſe in the Country, and thoſe at his Houſe in 


Town 4 Georgeſtres, is very plain; the Sum or Sub- 


Account in the Country, notwithſtanding there is 
ſome Variety in the Evidence as to the 3 
Part, yet it plainly appears, that on the 10th. of 0 
tober 1723 (the Day my Lord died) Mr. 2 Cowe 
per was in the Houſe at Colne-green, and none being 
preſent but Mr. Sdaybam, be opened a Burcau, took 
out Papers, cancelled forme, and afterwards. the ſame 
Day Mr. PIE m_y him 2 =” 2 _ 
ty ers ritings lying before him on 
K Sea torn and cancelled, which he told Nr. . 


8 War 
1 


r nc „ = 
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«* would: look _ all ou Earl's Papers; tp - preſerve 
“ ſuch as he thought proper, and deſtroy. thd reſt. 
On the 1 th of Oftober Mr. Woodford, by his Appoint · 
ment was to come down to Golne-grees,| and befort 
he came, Mr. Cowper ordered one of my Lord's Servants 
to carry down a large Baſket of Papers and Writings 
into the Kitchen to 814 burnt, and according y they 
were burnt in the Kitchen-Fire, in the Pre of 
ſeveral of the common Servants, one of which ſays, 
he ſaw. on the Top of the Baſket tuo _ co- 
4 vered with white Vellum or Parchment, ſuc 
Wy wy. Lord uſed to heep his Accounts : in . 
wh As to che Papers or r Waiting in n 1 
pears, that on the 1 5th of the ſame Month, Mn Cow 
per, Mr. Woodford, and Mr, Sydenham, carne to my 
Lord's Houſe in George-ftreet, and in a Cloſet below 
Stairs there was a Bureau, which, by a Key Mr. Copper 
had in his Pocket, was opened, and in it were ſeveral = 
| Writings and Papers, ſome of which Mr. Cowper only 
looked over, and took away with him, s, they 
concerned the Earl perſonally; and not - his. Eſtate, 
and locked up the Cloſet keqging the Key, and chat 
they all went up and opened an Iron Cheſt, put in 
ſome Jewels and Curioſities which. they had fond be · 
low, and took out ſome Bank- Bills, Which were de- 
livered to Mr, Sydenhans, and then three Locks were 
put upon the Cheſt and each had a Key; a Day or 
tO after this, Mr. oper told Mr. Sydenham, he 
would have all the Earl's Papers and Writings in 
Town brought to his Chambers, that he might peruſe 
them, and put out of the Way ſuch as were nor 
prope N pt, and accordingly, without Mr. Wood- | 
| ford's 8 N he ſent the Rey of the Cloſet to 
Mr. Sydenham, who cauſed the Papers to be taken ut | '1 
of the Bureau and put in Boxes, which Boxes, toge- . 5 " 
ther with the Iron Cheſt, were ſent to ry Heal wh "i 


ln. 
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Chambers, who ſeveral Times after mentioned to 
Mr. Sydenham, that he had looked into the late Earl's 
Papers, and deſtroyed ſuch as were not fit to be ſeen. 
It appears likewiſe, that Applications were made to 
Mr. Cowper, on Behalf of the Counteſs, deſiring that 
ſhe or ſome Perſon for her might be preſent at the 
opening of the Earl's Papers, which he declined, ſay- 
ing they were private Papers not fit to be ſen. 


| Upon this Evidence and the known Maxim, Omnia 
præſumuntur in odium ſpoliatoris, the Defendants Counſel 
would have two Preſumptions to ariſe. Firſt, That 
Mr. Spencer Cowper had executed ſome Deed or Writing 
to the late Earl, whereby his Title to the Lands in 
Queſtion was conveyed or releaſed: And 24ly, That 
ſuch Deed or Writing was by him burnt or deſtroyed, . 


How fr Now, before I conſider the Evidence, I muſt pre- 
Equity of miſe, that this is going farther than any Court, either 
gone in Caſe of Law or Equity, has gone in any Caſe of ſuppreſ- 
edi e ſing or deſtroying Evidence, that I know of. In that 
of The King (a) and The Counteſs of Arundel, Hob. 109, 
my Lord Hobart ſays, the Suit (that is the Bill) affirmed 
the King's Title to be by the Attainder of Francis Da. 
cres, who (the Bill ſaid) was ſeiſed of an Eftate-tail ; 
but the Deeds whereby the Eſtate was come to him 
were not extant, but very vehemently ſuſpected to 
have been ſuppreſſed and with-holden by ſome under 
whom the Defendarits claimed; and therefore the De- 
cree ran, '* That the King and his Heirs, and the 
Lord Hundſon his Farmer, ſhould hold and enjoy the 
“Lands, until the Defendants ſhould produce the 
“Deeds, and the Court thereupon take farther Conſi- 
* deration and Order”, This was a very ſolemn Re- 
ſolution, and with the greateſt Deliberation, for the 
g) See this Caſe ſtated with ſome others of the like Nature in the 
Caſe of Dalſton verſus Coatfworth, 1 Vol. 737. | 


—_ th 8 * 2 
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* (a) Lord Chancellor. was alliſted wd the two Chief 

Fuſtices and the Maſter of the Rolls. By the printed Re- 
port the Deeds are ſuppoſed, but not ſaid to be proved; 
I have had the Regiſter's Book ſearched, the Decree 
is entered Trinity 14 Fac. 1. lib. B. fol. 1095. b. and 
drawn up thus: “ That the King, his Heirs and his 
** Farmer, ſhould hold and enjoy until the Defendant 
0 produced the Deeds therein particularly mentioned 
* and proved once to have been extant and duly exe- 


— 


) Lord 


Elleſmere. 


3 * Here we fee the Exiſtence of the Deeds 


was fundamental to the Decree, and the Proof of them 
fully and expreſly aſſerted by the Court in framing 
the Decree; in the Caſe of Gartefide and Ratcliffe, 
1 Chan. Caſes 292, the Deed burnt or cancelled was 
proved; in that of Hunt and Matthews, 1 Vern. 408, 
the Deed ſuppreſſed was proved; and in that of Mar- 
dour and Beresford (not rightly reported 1 Vern. 452.) 


in the Regiſter's Book of Paſche 1687, page 491, there 


is this Barry : * The Lord Chancellor, on reading and 


« examining Witneſſes viva voce, declared that the 
cc 


c 


* 


& 


* 


* not made the Defendant any Allowance for Diet, 
„Vc. by Reaſon of ſuch Imbezilment” ;; here the 


Papers (there called Wynne's Accounts) were, thro 
the Careleſſneſs of the Defendant, imbezilled, and 
therefore confirmed the Maſter's Report, which had 


Proofs of the Imbezilment of the Papers -prove there 


were ſuch Papers. The Caſe of the Counteſs of Pl- 


2 and Bladen, reported 2 Vern. 3 2, appears by the 


egiſter s Books to be thus: The Defendant was the 
Peart" s Steward, and the Bill was brought for an 


Account; the Defendant pleaded, that the Plain- 


tiff had impriſoned him, and upon Promiſe of his 


Liberty had got, a Trunk, in which were all his 


Vouchers, inſiſting that though he kept the Key, 
yet it was eaſy to be opened, and that it was to be 


preſumed it had been ſo, and was impoſſible * 3 


to prove what the Plaintiff had taken out, 
Vol. II. NES | 


"account 


{ 
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account without his Vouchers; this Plea was argued 


and ordered to ſtand for an Anſwer; afterwards, by an 
interlocutory Order, the Trunk was directed to be de- 
livered to the Uſher of the Court; and upon Hearing 
of the Cauſe, the then Lords Chmmilitiners decreed the 


| Defendant to account, and ordered the Trunk to be 


brought before the Maſter, who was to open it in the 


— of both Parties, and they to have Copi ies 5 ; 


the Papers found in it, as they ſhould think 


this Caſe the Court would not preſume material Ren. 
or even a Suppreſſion of any ſuch, though it ſhould 


ſeem that the Trunk was got by the Plaintiff in a very 
unwarrantable Manner, and only took the beſt Care 
they could that the Fe whatever rt were, ſhould 


There nee fon no Caſes at JrY and theſe | are vl 
the material ones that I have heard cited in Equity; 
but though there may have been others, the Names 
of which I cannot at preſent recolleA, yet do I not 
remember, or believe, there has been any one, wherethere 
was not ſome Proof made of the Exiftence of the Deed 
or n ſuppoſed to be ſuppreſſed or deſtroyed. 


Nos I ſhall conſider the Manner and GU 5 


of Mr. Cowper's poſſeſſing himſelf of and burning and 


deſtroying theſe Papers, Writings or Books of Pon ro 


in; heli to ſee, whether they afford any ſufficient Pre- 


ſumption, that there was ſuch a Deed or Writing, and 


that Mr. deute did burn or deſtroy it. 


ins to the Tranſaction at the late Earl's | Houſe in 
the Country, Mr. Sydenham was preſent when Mr. Cow- 
firſt opened the Bureau, rook out Papers and can- 
celled fome of them; and afterwards Mr. Sydenham 
was admitted into the Room, when Mr. Cowper had 
a greater Quantity of Papers lying by him, torn and 
1 - cancelled 
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3 which he frankly told Mr. 
ed to put out of the Way, and would look over all the 


the 13th, before Mr. W 
one of my Lord's Servants to 


ker, full of Paper Writings, and Books of Account, 
into the Kitchen to be burnt, and accordingly they 


were burnt (Mr. Sydenham ſays by Mr. Cowper himſelf ) 
in a very publick Manner in $54 Kitchen-Fire, and in 
the Preſence of ſeveral of the common Servants, which 


is to be preſumed was not kept ſecret from my Lady 


came down, he ater 


(though he defired it) faying, there were private Pa- 
pers not fit to be ſeen, which was avowing to her his 


them. 


But then it i aſked, how came Mr. Cowper to open 
the late Earl's Bureau in the Country, fearch his Pa- 
pers, cancel and burn ſuch as he thought fit, without 


this too, before the coming of Mr. en who was 
to come the by his eee FLAKE © 


Now 3 each Enecutos, having the Ws Of. 
in him, hath Authority to do what Mr. 
, yet I think he ought to have ſtayed for Mr. Wood- 
ford - other Executor; but then it doch not appear, 
that Mr. Woodford, when he came, took upon him to 
act in any Manner, or ſo much as to enquire con- 
cerning the late Earl's Papers or Books of Account, or 
any of his Affairs; and indeed he might 


taken ſome Care or other about my Lord's Affairs; 
probably be might think. Mr. De being my Lord's 


Sydenham he-intend- 


Cowper, for Mr. Cowper refuſed to let any Perſon for 
her be preſent at the opening of the Earl's Papers, 


n eat whoa be fanid in the Houſe, had 


Brother 


Earl's Papers, preſerve ſuch as he thought proper, and 
deſtroy the * this was on the 1oth of October; on 


carry down a large Baſ- 


Deſign to EP {ome . or at leaſt to en 


the Knowledge or Participation of Mr. Woodford, and 


— 
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Brother, and one who had no Intereſt in his Lord. 


ſhip's Eſtate (that he knew of at that Time) was more 
proper than himſelf to look into Bureaus or Cabi- 


nets, and inſpect Papers; and it appears he did think 
ſo, for when they both came to my Lord's Houſe in 


Town with Mr. Sydenham, Mr. Cowper brought with 


him the Key of the Bureau there, in which were ſe⸗ 
veral Writings and Papers, ſome of which Mr. Cowper 
only looked over and took away with him, ſaying 


they concerned the late Earl perſonally, and not his 


Eſtate; and as Mr. Cowper had the Key of the Bureau 
with him, ſo Mr. Woodford let him lock up the Cloſet 


where the Bureau was, and carry away the Key, which 


was putting it into his ſole Power to look over all the 


reſt of the Papers and Writings, and diſpoſe of them 


as he had already done of {ome others in Mr. Woodford's 
Preſence ; this accounts for Mr. Cowper's doing what he 
did in Relation to the other Papers or Books of Ac- 
count at Colne-green, without the Knowledge or Parti- 
cipation of Mr. Woodford ; beſides, either Mr. Cowper 
found the Deed or Writing ſuppoſed by the Defendants 
Counſel, at my Lord's Houſe in Town, or in the Coun- 


try; if at his Houſe in Town, the Searching of his 
Papers and Writings there by Mr. Cowper, having a 


Power over them, was in ſome Sort by Mr. Woodford's 
Conſent ; and if in the Country, that was done before, 


and it cannot be imagined, if Mr. Cowper had in his 


Releaſe, and had intended to ſuppreſs or deſtroy it, 


Power what he wanted there, he would then have 
burnt .or. deſtroyed ſo many Papers or Writings in fo 
publick a Manner, and after all this, have poſſeſſed 


himſelf of Papers and Writings in Town with the 


Privity of Mr. Woodford, have ordered Mr. Sydenham 
to ſend them to his Chambers, and ſeveral Times 


after have told Mr. Sydenham he had been looking into 


them, and deſtroyed ſuch as were not fit to be ſeen. 
Again, if Mr. Cowper had executed ſuch a Deed of 


"IT — 
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he would: have toked a ſecret and clandeſtine Way for 
that Purpoſe, as the. Suppreſſion of does in its 
Nature ſuppoſe, and not have burnt Papers and Wri - 


tings at ſeveral Times in an open publick Manne. 
For my Part 1 do declare, that had there been the 


leaſt poſitive Proof of a Releaſe from Mr. Cowper, 1 
—— totally diſmiſſed the Bill; but when ſuch 
Releaſe or Conveyance is only ſuppoſed or inferred 
from Appearances, out of which that Suppoſition does 
not neceſſarily or even naturally ariſe, and when my 
Lord Cowper's leaving the Declaration of Truſt in the 
Hands of Mr. Powell does encounter it, I cannot but 
think this Title is ſubſiſting. | Wt 


uuns their tab e 


4 * 


a plain and a ſubſiſting one. 


The Law is clear, and Courts of Equit ought to | 


follow it in their Judgments concerning; Titles to equi- 

table Eſtates; otherwiſe great Uncertainty and Confu- 
lion would ' enſue ; and though Proceedings in Equity 
are ſaid to be ſecundum diſcretionem boni uiri, yet when 

it is asked, Vir bonus eſt quis? The Anſwer is, Qui con- 
ſulta patrum qui leges Furaq; ſer vat; and as it is ſaid 
in Rook's Caſe, 5 Rep. 99, b. that Diſcretion is a 
Science, not to act arbitrarily according to Mens Wills 
and private Affections: So the Diſcretion which is ex- 
ecuted here, is to be governed by the Rules of Law 
and Equity, which are not to oppoſe, but each, in its 
Turn, to be ſubſervient to the other; this Diſcretion, 
in ſome Caſes, follows the Law implicitly, in others, 
alliſts it, and advances the Remedy; in others again, 
it relieves againſt the Abuſe, or allays the Rigour of it; 


but in no Caſe does it contradict, or over- turn the 
Vol. II. 


ſhould not have been ſet up, but now it is ſo, it appears 


2 SGrounds 


> i 
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be was Party, t 


Grunde or Princ E. thereof; a has; b 
ignorantly imputed to this Ooutt. That is a diſere- 
tionary Power, which neither this nor war Fo pra 
Court, nor even the highelt, Citing in a il Ca 
pacity, is by the nnen intruſt | with, 


Nef e has the lp un | of 
th Lands 2 b Coper's WI and 
the Defendan wh ne Bal ha. an Eſtate "fo Life 
only therein, 4 a Reverſion in Fee, after ſeveral 
intermediate Remainders, . contingent; others 
veſted, and conſequently the Plaintiff can haut u Con- 
veyance only of {uch an Eſtate as my Lord has; the 
Counſel make no Objection for want of my Lord's 
Brother being a Party, who has the next Remainder, 
and is not before the Court, therefore 1 will take no 
Notice of him; but the Defendant muſt convey ſuch 
Eſtate and Intereſt as he has in the ordfoire 
Lands, and account for the Profits. As to oh "ak 
or to what Period this Account is to go back, the 
Court has very reaſonably taken a Latitude, deter- 
mining upon the Circumſtances of the Caſe; and fince 
the Plaintiff's Demarid is ffrifti juris, he ought therefore 
to have ſtrict legal Meaſure meted to him. The Plain- 
tiff's Father filed his Bill not long after the late Earle 
Death, and if he had proceeded on that Bill, might 
have had an Account o& the Profits from that Time, 
in/ the ſame Manner as, in Caſe of a legal ee be 
would have hal Goo the Time of hk - Entry; but 
aſterwards, he was {6 far from inſiſting upon a Righe 
to the Profits from thence, or upon the Benefit of his 
Claim by that =P as to ſuffer a Proceeding whereto 
o be had in Diſaffirmanee of ir; and 
therefore the Plaintiff's ban mul en Avis hi m 


Claim, 
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The P incip al Matters 


| Contained- in 
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The SECOND VOLUME. 


I accruing 


M : Account. 


Account of Profits from bat 
Time, where from the Title 
ag, and ehere Hi rom 
the Filing the Bill auh. 


HER E one is in 
. Poſſeſſion of Lands 
belonging to an In- 
5 fant, if + th 

when of Age makes out his 
Title, he ſhall recover the 


Profits in Equity from the| - 


Vol. II. 


e Infant 
— of a Legacy. See 


Giſt diceniag ef his Tide, 

and not from the Filing of 

* Bill on . 
ant 


the Defen 


mall Account 


* the Profits from the Time 


the Plaintiff's Title accrued, 


(645) 


Tie ee, . TY 
EY 


0 


_ Page (445) | 


and not from the Filing 
the Bill only; if the De- 
fendant has concealed the 
Deeds and Writings making | 
out the Plaintiff's Title. 


38 


TY UT Ie IF — 


of Tas LE f the 


Privapat Matter 


A. articles to be 


Adminitration. See Tit. Exe 


dcutoꝛ and Adminiſtratoz, 


Advowlon. See Pꝛeſentation. 


agreement. 7 


Land, aud 
pays Part- of the purchaſe 
Money, afterwards he enters 

into ſeveral Orders of Court 


to pay the Reſidue by ſuch | 


a Day, or in Default there- 
$ * to 1 up Articles, 
loſe what he had before 

id; Court will relieve, tho 
theſe Articles have not been 
complied with. 
Money covenanted to be laid 
out in Land ſhall deſcend | 


as Land; but he that would | 


be entitled to the Fee of the 
Land when purchaſed, may 
diſpoſe of it by a Will, tho 
not "atteſted by three 'Wit- | 
neſſes; alſo a 4. Direction 
for the Payment of it ſeems 
to be good: So if Money is 
ordered or deviſed to be laid 
out in Land and ſettled, to 
the Ufe of 4, in Tail, Re- 
mainder to himſelf in Fee, 
Equity will order the Mo- 
ney to 4. n if the Re- 
mainder thereof be limited 
to a third Perſon; alſo tho 
by a voluntary Contract Mo- 
ney is agreed to be laid out 
6 in Land, the Court will ex- 
ecute ſuch Agreement in Fa- 
vour-of the Heir, 171 


Two article, that whatever | 
2 $. ſhall leave to FO of | 


2 


Page 66 | 


F thaw ſhall "Mg equally di. 
vided betwixt both; ſuch 
Agreement good, and ſhall 
be carried into Execution by 
this Court; alſo if after this 
one of them contrives that 


F. &. ſhall leave Part of his 


Eſtate to a third Perſon, in 


| Truſt for him, this is with 
in the Articles. Page 182 
| One articles to pay 358 J. a 
Share for eleven Shares of 
the Luſtring Company at 
the next Opening of the 
Books; the Books never o- 
pened afſterwards; the Ven- 
dee reljeved.in Equity from 
paying. 217 
It is againſt natural Juſtice that 
- any-one ſhould - pay for a 
Bargain which Ae cannot 
Have; as, if I article to buy 
an Houſe, and the Houſe is 
burnt down before the Day 
+ Payment, I am not bound 
2 the Money. 2 
laintiff's Houſe being 
* the Church 8 Fo 
ringing of the Five a Clock 
Bell in the Morning di- 
ſturbed her; the Plaintiff 
came to an Agreement in 
Writing with the Church- 
wardens and Inhabitants at 
a Veſtry, that ſhe would 
erect a Cupolo and Clock 
at the Church, in Conſidera- 
tion of which the Bell was 
not to be rung in the Mom- 
ing; this a good N 
and decreed, to be ane 
om articles to ſell an 
Eſtate, and brings a Bill for 
an Execution of: the I 
muient, 


| bh 


— 


— 
—— Ie eee—w 


contained. in oh SzconD VoLume. 


, m though at the Time 
of the Agreement he cannot 


make a Title to the pur- 'P 
chaſer, it is ſufficient if he is; |- 


able to do ſo when the De- 
creo or Report is made. 


eng (63 5 
Agreement voluntary. fog Th s 
_Qoluntary, 5 


Agreement when to be perform 
ed in Spenie and when not. 


On a Bill to compel 4 ber- 
formance of an Agreement.“ 


for transferring 50001. 27 ork- | 
. Buildings. Stock at 7 J. 5. 
Der Cent; 
red, but Demurrer over- ruled; 
fiot the Caſo might be attend- 
ed with ſuch Cireumſtances 


as would make it juſt to de- 


cree a ſpecific Performance 
. of the Parties own Agree- 
ment, or at leaſt to pay the 
Difference. 304 


A Man having ſeduced an in- | 


nocent. Woman by whom he 
has a Baſtard, gives her a 

Writing obliging himſelf to 
6 y 2000 J. after his Death 
1 for the purchaſing an An- 
- Nuity' for the Woman and 
Child for their Lives; the 
— Man dies; Equity will com- 
pel a Performance of the A- 
ent. | 433 
Covenant in Conſideration of 
M.arriage, to ſettle Lands of 
330 J. per Aunum on Huſ- 
band and Wife and the We 

Male of the Marriage, Re- 
mainder to the Brothers of 


_ 


Defendant demur- | 


the Husband; Maney! 
_ compel a ſpecific Execution 
of this Covenant, and not 
put the Party to an Action of 
Covenant in the Truſtee's 
; Name. . . (594) 


Arenen on Aamir: 


| An Agreement on Marriage 


Articles to convey to the 
Husband a third Part of what 
ſhall come to the Father of 
the Wife on the Death of 

' his Father, good, and Equi- 
xy will nt an Execution. 

K 191 

Feme gives a Bond to ber in- 
tended Husband, that in 6aſe 
of their Marriage ſhe will 
convey her Lands to him in 
Feo; tbey intermarry, the 
Wife dies without Iſſue, and 
then the Husband dies; the 
Bond, though void in Law, 
is yet good Evidence of the 


tze Heir of the Husband 
- ſhall: compel a ſpecific per- 
\ formanee againſt the Heir of 
the Wife. 643 
A Feme Infant ſciſed in Fee, 
on Marriage with the Con- 
ſent of her Guardians, cove- 
nants in Conſideration of a 
Settlement to convey her In- 
beritance to her Husbarld ; 
if this is done in Confidera- 
tion of a competent Settle- 
ment, Equity will execute 
the Agreement, though no 
Action would lie at n to 
recover Damages. 244 


* Father 4 


__ 


- +» 
et ao ene , 


Agreement in Equity, and 


4 TABLE of the Principal Matters 


F 


ather and Son, on the Mar- 


riage of the Son, article to 


ſettle Lands on the intended 


Husband for Life, Remain- 
der to the Wife for Life, Re- 


| - mainder to the Ifſue Male 


of the Marriage, Remainder 
to the Nephew in Fee; on 
the Death of the Husband 
and Wife without Iſſue, the 
Nephew ſhall compel a ſpe- 


cific Performance of the Co- 


» 
; 


venant. Page 245 


rticles on Marriage to ſettle 
Lands on Husband and Wife 


for their Lives, Remainder 


to the Heirs Male of the Bo- 
dy of the Husband by the 
Wife, Remainder to the 


Heirs Male of the Body of 


the Husband by any other 


| ſans Waſte, and with Power |. 
to make Leaſes, Remainder | 


Wife, Remainder to the 


Heirs Female of the Body | 
of the Husband by this Wife; 


a Settlement is made before 


the Marriage, and ſaid to be 
purſuant to the Articles, | 
whereby the Lands are limi- 


ted to the Husband for Life, 


to the firſt, &c. Son of the 


Marriage in Tail Male, 


KReomainder to the firſt, &c. 


Son of any other Marriage 


in Tail Male, Remainder to 


the Heirs of the Body of the 


Husband; there are Iſſue two 


Daughters, and the Husband 


ſuffers a Recovery, and de- 


viſes the Premiſſes to his Si- 
ſter; the Daughters may in 


Equity compel the Deviſee 


them. 


to convey the Premiſſes to 


349 
hd 


A Widow of a Freeman of 


London, who left Children 
and died Inteſtate, was enti- 
tled to four Ninths of his 
perſonal Eſtate, and having 


by Deed aſſigned over her 


four Ninths for her ſeparate 
Uſe in caſe of Marriage, and 
to ſuch Perſons as ſhe ſhould 
appoint, and for want of ſuch 
A (mga then to her 
Children ; the Widow in- 
tending to marry a ſecond 


. Husband, by another Deed, 


to which the Husband was 
Party, in Conſideration of 
the intended Marriage, and 
of a Settlement made on her 


by him, recites, that if ſhe 


did not diſpoſe of her four 


Ninths, the Husband would 


be entitled thereto; and then 
aſhgns it over to Truſtees, in 


Truſt for the intended Hub 


band during their joint Lives, 
ſubje& to her Control and 
Diſpoſal by Writing, after 


which ſhe dies without dif- 
poſing of it; decreed' the ſe- 
cond Husband is as a Purcha- 


ſer, and the Recital, that he 


would be entitled to it if 


the Wife ſhould not dif 
poſe of it, was a Gift, Page 
e eee 


rticles on Marriage to ſettle 


Lands on the Husband and 
Wife for their Lives, Re- 
mainder to the firſt, &c. Son 
of the Marriage, Remainder 


to the Heirs Male of the Body 


of the Husband by any Wife, 
Remainder to the Heirs of 


the Body of the Husband by 
the firſt Wife, Remainder to 


the 


i. ttt. _ * = 


contained in the SECOND 


VoLUME. 


the Husband in Fee, with | 


Proviſions for the Daughters 
of that Marriage, if no Son; 


Husband has one Daughter | 
by the firſt Wife, ſuffers a | 
Recovery, and marries a 


ſecond Wife, taking Notice 
of his firſt Marriage Articles 


being Tenant in Tail by the 


Articles was allowed by his 


Recovery to have barred his 


Daughter by the firſt Mar- | 


riage. Page 535 
In Marriage Articles there is a 


Diverſity between a Limita- 
tion to the Heirs of the| 
Body of a Man, and to the 


Heirs Female of the Body 
of the Man; and Sons more 
favoured than Daughters. 
4; SIP 

One, in Con Ghats of Mar- 
friage and of 5004. Portion | 
which he is to have with 
his Wife, by Settlement em- 
powers his Wife to diſpoſe of 
200 J. by her Will; they live 
together fifteen Years, the 
Wife gives the 200 l. away 
by her Will; the Husband, 
at this Diſtance of Time, 
ſhall not be admitted to ſay 


be had not 500 J. with his | 


Wife, but ſhall p pay the Mo- 
ney. I (6 1 8) 
A Settlement or | Jointure on 
a Marriage, though made 
very unequally a 
vour of t 
| be ſet aſide in Equity, for 
that the Court cannot put 
the Wife in ſtatu quo. (619) 


Vol. II. 


and in Fa- 
Wife, will not | 


Agreement W Statute of | 
Frauds and PerJuries. 


A Letter from a Father to * 
Daughter, by which he a- 


grees to give her 3000 /. 
in his ſecond Settlement; he 


Portion, and this not ſhewn 
to the Man who afterwards 
marries her, does not take 
the Promiſe out of the Sta- 
tute of Frauds. Page 65 
The Judges equally divided on 
this Queſtion, whether a 
Contract for Stock be within 
the Statute of Frauds, which 
mentions Goods, Wares and 


| Merchandizes, ſo as to re- 


quire the Contra& to be in 
Writing, or earneſt Motey 
to be Paid. 908 


Ambatſadoy Vide Prvieg. 


Amendment. 


Pt a Demurrer to a Bill, if 
the Demurrer be allowed, 
Aud Plaintiff may amend 2 
Bi 
The orig 41 Bill is to be feſt 
ene but if the Plaintiff, 
after his croſs Bill filed, a- 
mend his Bill, be loſes his 
' Priority, - "635 
An Anſwer amended after Hear- 
ing and Decree, on Affiduvit 
8 off the Solicitor and his Clerk, 
that the Miſtake was in in- 
preg the Anſwer from the 
t, and the Draught 
; produced. [2] 427 
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A Depoſition of a Witneſs a- 
mended after Publication. 


o * (646) 
Annuity | 
One by Will gives an Annuity 


ont of his ; perſonal Eſtate ; 
if the Executor has misbe- 


ns the like Bendfit as if 
he had pleaded it. Nr 


on an And being repbtted 


not ſcandalous or imperti- 
nent, if the Plaintiff except 
to the Report, he muſt 
mew ſpecially wherein it is 
ſcandalous or U. pertinent. 
181 


bhaved himſelf, the Court After the Defendant Bas an- 


will order Part of the per- 

ſonal Eſtate to be ſet aſide 
to ſecure this Annuity, 163 
One deviſes that his Executors 
hall ſell his Lands, and in- 


Teſtator dies, = An- 
nuitant dies three. Months 


after the Teſtator, yet the | 
_ Adminiſtrator of the Annui- | 
tant ſhall com 


| a Sale, and 
ſhall have the Money ariſing 
therefrom, and alſo the Rents 
and Profits till Sale. 3og 
An Annuity ſettled .by a Fa- 
ther upon a Child to com- 
mence after the Father's 
Death, is an Advancement 
pro tanto, and muſt be 
TRE into Hotchpot. 442 


| Anfwer. 

Where the general Traverſe i is 

omitted at the End of the 
Anſwer, ſuch Anſwer is good, 


and not to be ſuppreſſed as 
_ Improper. 87 


Where a Defendant inſiſts on | 


the Benefit of the Statute of 
- Limitations by way of An- 
. he ſhall at * . 


veſt the Money in purchaſmg |. 
an. Annuity for S. the 


| 


— — 


—— — 


ſwered the Bill, he cannot 
refer it for Scandal. 311 
Regulatly the Anſwer of a 
Feme Covert, if ſeparate, 
- ought to have an Order to 
warrant it; but if the Feme 
'Covert's ſeparate Anſwer be 
put in without an Order, and 
the ſame be a fair honeſt 
Anſwer, and deliberately put 
in with the Conſent of the 
Husband, and the Plaintiff 
accepts of it, and replies, 
the Court will not, at the 
Motion of the Wife or of 
her Executors, ſet it | aſide. 


. MM 


A Feme Covert cannot bind 
herſelf by ber Anſwer, much 
leſs her Husband, as to her 
- Inheritance.  * 451 

Upon a Decree [againſt an iu. 
fant, unleſs Cane. within ſix 

Months after he comes to 

Age, the Infant may anſwer 
anew. . 401 

A Deppad in Fee by Wil | 
charges his Lands with his 
DW; the Le being in 

and, the Heir an 
. in Hcotland, the Cre- 
ditors bring a Bill to have 
their Debts paid out of the 
Copyhold Nen, where 


upon 


* 
ad ew 


| cnratned In he SECO 511 D Voro 5 


upon the Reir appears, "wy 
there is an Attachment for 
want of an Anſwer; but the 
Heir being an Infant, the 
next Step is to bring up the | 
Body; the Heir being in Scot- 
land, and out of the Reach 

: of the Proceſs of the Court, 
the Plaintiff cannot bring up 
the Body; the Infant ſhall 
anſwer by a certain Time, or 


bew Cauſe why a Receiver 


ſhould not be appointed. 
Page 409 


An Aufwer amended after | 


| Hearing and Decree on Aff. 

davit of the Solicitor and bis 
Clerk, that the Miſtake was 
in ingroſſing the Anſwer from | 


ſhall pray no Day over. 


"— 


' 


— — 


Appointment. See alſo Power, 


A. his Heirs and Aſſign 
ts ſuch as he or they + 
appoint ; 4. — a theſe 
Lands by a Will By a 
but by two Witneſſes; * 
Will void, and 


eee as an „ N 


COS 0.8 


aportlonineit. hide 0 h rar 


the Draught, and the The [of 


produced. 427 
On Tinte given to anſwer, he 
put in a Plea, 


' Defendant may 


For that is as an Anſwer; ind * 


on Oath; but cannot wb in 
If Time be given for a 

dant to Anſwer, tho Afeer 
queſtration, - and tho" the 


 Anfiver be reported itifiifi- { 


_ yet the Bill fliall hot | 
be taken * Ne” 


FRY 


An Appeal from Decrees made | 
'in the Plantations lies only 
t& the bh in Council. 262 


55 


The Court will app obatich In 
"478 
ent 


tereſt on a Mortga 

By a 'Marria * oft 
ers 

is made payable Half-Yearly 


Maintenarice For Dau 
at Lad yaa 515 Michielizas 
until 
_ Payable, which is dt eighteen, 
or Marriage; 4 Daughter at- 
' taified her Aße of eight6en 
| the ieh of 2 ; decreed 
to have her — mo ance pro 
rer fron ady-day 
till the Ti 
22 Wes 


pp 1 
5 q 
7 : 
4 * 1 


cr 


anne. 


An Order for a 
implies that the 


ang 87051 


4 4 
; , - 
_ * is þ 4 R > 
0 an t | 
* * - 
* 


aer, vids oe 


* 
1 1 * 
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* 
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| 2 ; t 
* * > 
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A Truſt of Lands i is trail to 


all _ 


N 


e Portions become 


5 Ker 4 gh 


| 
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Atent and Conſent, Vide alſo | 


Legacy, 


If a Legacy be aſſented to by 
the Executor, it from thence- 


forth becomes a legal Pro- 


perty. Page 531 


Executoz, and 
" 8 © .- 


Vide alſo eit and 
Perſonal E- 


Where there were ſeveral Exe- 


cutors, and ſome of them 


admitted Aﬀets, yet an Ac- 


count was decreed againſt 


the Reſt. 145 


Husband after Marriage pur- 


chaſes a Term to himſelf and 


his Wife, and the Survivor, | 
and the Executors, Admi- | 


niſtrators and Aſſigns of ſuch 
Survivor; Husband aſſigns 


the Term in Mortgage, pro- 


viſo to be void on Payment 


of the Money by him or 


Wife, .or the Exccutors of 
him or Wife; provided alſo 
that the Husband, his Exe- 


cutors or Adminiſtrators, 


ſhall until Default of Pay- 
ment quietly enjoy; Husband 
ſeven Years after contracts 


Debts, and dies; decreed 


that this Settlement of the 
Term being after Marriage 
in the Power of the Husband, 
and the Equity of Redemp- 
tion being reſerved to him 
as well as to the Wife, and 

| being alſo in the Caſe of 
_ Creditors, was Aſſets to pay 
Debts. 
I 


8 * 


An Eſtate for three Lives 
granted to 4. his Executors 
and Adminiſtrators, is a per- 
ſonal Eſtate, and will on 
A-.s Death be liable to all 

bis Debts by Simple Contract, 
as a Leaſe for Years would 
be, Page 381 


Aſſets mar ſballed, and in what 
Order Debts are to be paid. 


If a Creditor by Bond, or other 
Creditor who may come 
upon the Land, exhauſt the 
perſonal Eſtate, a. Legates 
ſhall ſtand in his Place, and 
be paid out of the real E- 
ſtate. ; I 81 
One by Will gives ſeveral Le- 
gacies, ſome charged on the 
real Eſtate, others not; if 
the 2 Eſtate proves 
not ſufficient to pay ah, tbe 
Legacies charged on the real 
Eſtate ſhall be paid there- 
out; or if they have been 
paid out of the perſonal E- 
ſtate, the other Legacies, as 
to ſo much, ſhall ſtand in 
their Place upon the Land. 
. | (620) 
One allowed the beſt Purchaſer 
under a Decree, is ordered 
to pay the Purchaſe Money; 
this not a Debt due by De- 


cree, but only by Order of 
the Court. 1 621 


Where there is a Decree for a 
Debt, and the Defendant 
dies, ſuch Decree does not 
bind the real Aſſets deſcend- 
ed to the Heir, as a Judgment 


364 


Aflign- 


— 


contained in the SECOND, VOLUME. 


angume nt. 


A Choſe i in Action, though not | 
_ aſſignable at Law, yet is ſo 


* 


in Equity, where the Hu | 
band may aſſign it alone, as | 
he may any other Part off 


the Wife's perſonal Eſtate ; 
fo may a contingent Intereſt 


which the Husband has in 


Right of his Wife, or a Poſ- 


_ ſibility of a Term, which 


| though not good ſtrictly by 
way of Aſſignment, yet will 
operate as an Agreement, 
where for a valuable Con- 


ſideratio[n. Page (608) | 


attachment. See under P10- 


Attomey and Solch. 


A Country Client employs an x: 


Attorney or Solicitor in the 
Country in a Cauſe in Chan- 
cery; the Solicitor employs 
a Clerk in Chancery ; the 
Client in the Country pays 
his Solicitor, but the Clerk 
in Chancery is unpaid; the || 
| Client not bound to pay the 
Clerk in Chancery; but if 
the latter has any Papers in 
his Hands, he Gs. retain 
them, N 


autho ty. 


Where a bare Authority is is 11 | 


ven to two, it will not ſar- 
vive without expreſs Words 
for that Purpoſe, 103 6 28) 
Vol. Il. 


01 
Oy | of has Caſe, will relieve, tho' 
it will not relieve on a Matter 


1 
ö F ; 


Award, 


A M athier Tenant for Life of 
an Houſe, Remainder to her 
ſix Daughters in Fee; the 
Mother and J. S. ſubmit to 
an Award touching the Title 
to this Houſe ; whereupon the 
Arbitrators award, that the 
Mother ſhould: procure the 
Daughters to join in a Con- 
veyance thereof; the Daugh- 
ters are married, and one dies 
leaving an Infant Heir ; J. &. 
brings a Bill — inſt the Mo- 
ther and Daughters and their 
Husbands, _ the Daugh- 
ters deing examined in a 
former Cauſe, ſay they are 
willing to convey; they are 
not bound touching any Ti- 


tile to the F retold, and In- 
1 | heritance. FEY a Page 450 | 
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Bankrupt. | 


N , HE RE ehrt, af. 
ter Certificate allow- 


ed, is ſued for a Debt,accrued 
* re his Bankruptey, the 
Court, on the Cireumſtances 


purely of miſpleading. 70 
A. draws a Bill payable to B. 
on C. in Holland: for 100 J. 


and C. become f n 
9 


C. accepts it, afterwards 4. 


— —e— * * — — — — — — — —— — 
ww" _— N 22 - > 2 7 — 
£4 N D e ou. 1 4 8 ra 5 oo N 2 = — e _— _— l * —— — 
n 2 8 2 CS = a2 5 1 eig tis bes = S. 
S rr. 2 — * — 2 — = Fs 2 — — „ 


n 
= 5 = 
— CE —-„Ṽ O—C_—_ 
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A T ABI LE of the Principal N atters 


the 1004 is paid off. 
Buying ad felling Stock will 


and B. receives _—_ of the 
Bill out of C.'s Effects, after 
which he would come in as 
a Creditor for the whole 


100. out of 4.'s Effects; B. 


permitted to come in as a Cre- 


ditor for 60 J. and the Ma- 
ſter to ſee whether the other 
god. was 
Effects in Cs Hands, or out 
of Cs own Effects; if the 
latter, then C. is a Creditor 


paid out of A. s 


for this 40 J. alſo, but if out 
of A. s Efleas, then 401, of 


not make one a W ,94 
308 


Ono deviſes bend in Fee to 


his Daughter, being a Feme 


Sole, for her ſeparate Uſe, 
without appointing any Tru- 
ſtees; 
Tradeſman and. becomes a 


the Husband is a 
yet the deviſed 


Bankruptcy. 316 


A Creditor coming in under a 


Commiſſion of Bankruptcy, 
though only to prove his 
Debt, and oppoſe the Bank- 


rupt's obtaining his Certifi- 
cate, ſhall not ſue the Bank- 
rußt at Law, unleſs he will 

- waive all Benefit of the | 
Commiſſion, not only as to 
Dividends, but as to his vo- 
ting againſt the Bankrupt's 
gaining his Certificate. 394 


Regulerh ſpeaking, at Com- 


mon Law none could come 


in on a Commiſſion of Bank- 

ruptcy but ſuch as were Cre- 

ditors at the Time of the 
Bankruptey, 


becauſe 
4 


the 


5 * 


Bankru —4 If 
Premiſſes not ſubje& to the 


** 


Effects, and if 
oh Contribution | 


more than 150 J. it ſhall be 


No ſuch Thing as ah equitable 


ung 


Bankrupt cauld not N 
wards charge his Eſtate; but 
now ſince the 7 Geo. 1. rap. 


31. if 4. gives a Note under 


Hand payable at 4 future 


Day, before which Day he 
becomes a Bankrupt; in 5 


Caſe the Creditor by Note 
ſhall come in; but if a Bond 


or Note be given to pay Mo- 
ney on a Contirigeney, before 
the happening of which Con- 


tingency the Obligor or Giver 
+ of the Note becomes a Bank- 


rupt, this is not within the 


Statute. Page 396 


A. gives a ment Note for 


200 l. payable to Y. or Or- 
der, B. indorſes it to C. who 
indorſes it over to D. A. B. 


and C. become Bankrupts, 


and D. receives 5 J. in the 
Pound on a Dividend made 
by the Aſſignees againſt 4. 
he'ſhall come in as a Eredi- 
tor for 150 J. only out of B. s 

bs: has paid 
Money for 


returned. 407 


A Goldſmith after ſhutting 


up his Shop, being greatly 
indebted, a igned is Stock 


in the Wine Trade in which 
he was concerned to 7. S. 


being a particular Creditor, 
and to ſecure his Debt, with- 


out the Knowledge of 7. 2 
and becomes a Danke the 


very next Day; J. & brings 


a Bill to have the Benefit of 
this Aſſignment, and decreed 


for him. 427 
Bankrupt, but it muſt be a 
legal one, 4129 

| There 
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There may be Reaſon. for a 5 


Bankrupt to prefer, one Cre- 
ditor to another. Page 429 


The Time when the Aſſignment | 


vas made is not 8 ſo 3 

as it be before the Bak: oe 
ruptoy, but the Juſtneſs of 
the Debt is material. 430 

No Objection, that the Aten. 
ment was made by the Tra- 


der without Notice to the 


Party, for this ſhews it was | 
wade the Creditor's Im- 
portunity. „ 
* if * AG gument be of | 


the Bankrupt's ** Eſtate 


to prefer any Creditor, this 
| feemns to be void. 431 
A Trader on Marriage gives a 
Bond. to a Truſtee to ſecure 
.1900 4. to the Wife, if the 
ſurvive. him; the Trader 
becomes a Bankrupt; this 
Debt ſhall not be F. Ten 
nor any Reſervation made 
for it, nor ſhall it ſtop the 
Diſtribution, in regard it 
map never be a Debt; with- 
in the ſame Reaſon an Ob- 


ligee in a Bottomry-Bond | 
_ , was void. 


mall not, before the Return 
of the Ship, come in under 
a Commiſſion of Bankrupt- 


2 but in either of theſe M 
5 e 


s, if the Contingency 
happens before the Bank- 
rupt's Eſtate be fully diſtri- 
buted, ſuch 8 mall 


E in for his Proportion. 


497 
But in the Caſe above-mention- 


ed of the Bond, the Obligee, 
if he declares. upon his Bond 
only. will be barred; ſecus 
if he ſets forth in che * 


as the Bond. Page 499 
It is a Reſolution of Conveni- 
enice, that in caſe of joint Tra- 
ders becoming YT the 
joint Creditors: ſhall be 
. out of the Partnerſhi 


aid 


* as. 5 the Condition 


i | 
and the ſeparate Creditor: 


out of the ſeparate Effects; 


| and if any ths of the 


the Partnerlbip Debts paid, 
the ſeparate. Creditors. to 
come in, and ſo vice verſa 
"the Partnerſhip Creditors to 
come in on a Surplus of the 
. ſeparate Eſtate. ,, 500 
Two joint Traders becoming 
Bankrupts, firſt there was a 


joint 2 Mg Nas 


Commiſſioners aſſign; after- 


wards ſeparate eee 


and Aſſignments under them; 
the Court held that the Af 
ſigyment under the firſt Com- 
miſſion conveyed all the 
* Bankrupts Eſtate, both joint 
and ſeveral, and conſequent- 
A the onveyance "i 
r. the ſeparate Com 


i ia. 


One ſued out a Commiſion of 
8 3 and for ſix 


ing any Thing upon it; the 
Court for this Reaſon only 
i ſuperſeded the Commiſſion, 
though it was executed, and 


q * ſu verſe 1 it. * 
Af nee under a Com i 
Bankruptey dies very 


a indebicd Bond, Gc. 
d. the . of ge 


the Trader found a. Bank- 
rupt before any Applicghon 


Partnerſhip Effects, after gu | 


onth@kept it without do- 


Haha petitioned that the 


Admi- 
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A TABLE of the Principal Matters 


1 


Baron and Feme. See alſo 


The wife, after the Death of 
ber Husband, will not be ad- 


by the Statute of Limita- 
i 144 
Feme gives a Bond to her in- 


Adminiſtrator of the Afſ-| 


ſignee might account before 
the Commiſſioners, he ha- 
ving ſome of the Bankrupt's 


Effects in Specie in his Hands; 
but the Adminiſtrator deny- 


ing this upon Oath, and 
ſwearing that there were 
Debts by Specialty beyond 
the Aſſets, the Court thought 


this proper for a Bill, and not 


for a Ty Way of ac- 
counting before 
ſioners. | 


Pape 546 
Agreement on Marriage. 


| mitted in Equity to recover 
the Arrears of her ſeparate 
Eſtate. ne | 
Husband ſeiſed in Right of his 
Wife of a Share in the Ne- 
River Water; the Wife can- 


not be barred without a Fine, 
and where they both with- ; 


out a Fine mortgage ſuch 
Share, the Wife's paying In- 


tereſt after the Husband's | 
| 


Death will not affirm the 
Mortgage, *® 127 


Feme Covert having a ſeparate | 


Eſtate borrows Money on 


Bond; the Bond not void, | 


nor, if ſix Years paſs, barred 


\ tended Husband, that in Caſe 
of their Marriage ſhe will 
convey her Lands to him in 


Fee; they intermarry, the | 


ommiſ- 


* 


| 


Wife dies without Iflue, and 


I 


then the Husband dies; the 
Bond, though void in Law, 
is yet good Evidence of the 
Agreement in Equity, and 
the Heir of the Husband ſhall 

_ compel a ſpecific Perfor- 
- mance againſt the Heir of 
the Wife. Page 243 
One deviſes Lands in Fee to 
his Daughter, being a Feme 
Covert, for her ſeparate Uſe, 
without appointing any Tru- 
ſtees; the Husband is a 
Tradeſman, and becomes a 
Bankrupt; yet the deviſed 
Premiſſes not ſubject to the 
Bankruptcy. *""M-7 2806 


Where an ' annual Sum is le- 


cured for the Wife's Pin- 
Money for her Apparel and 
Expences ; if they cohabit 
together, and the Husband 
maintain her, the Arrears of 
Pin-Money are not recover- 
c 
Husband after Marriage pur- 
chaſes a Term to himſelf 
and his Wife, and the Sur- 
vivor, the Executors, Admi- 
niſtrators and Aſſigns of ſuch 
Survivor; Husband affigns 
the Term in Mortgage, pro- 
viſo to be void on Payment 


of the Money by him or 


Wife, or the Executors of 
him or Wife ; provided alſo 
that the Husband, his Exe- 
cutors or Adminiſtrators, 
ſhall until Default of Pay- 
ment quietly enjoy; Husband 
| ſeven Years after contracts 
' Debts, and dies; decreed 
that this Settlement of the 
Term being after Marriage, 
in the Power of the Husband, 
and the Equity of 12 
on 


contained in the Dana Vorbuz 


. —— — 


tion being Fe dee to him as 
well as to the Wife, and being 


alſo in the Caſe of 2 
tors, was Aſſots to pay Debts. | 
Page 364 

the Anſwer of a| 


Regularly" 
 Feme Covert, if ſeparate, |. 


"WY IE 


ought to have an Order to | 


warrant it; but if the Feme 
Covert's ſeparate Anſwer be | 
put in without an Order, and | 


I" 2 


the ſame be a fair honeſt 


in with the Conſent o 


Husband, and the Plaintiffac- 


cepts of it, and replies: 'The 
Court will not, at the Mo- 
tion of the Wife, or of her 
Executors, ſet it aſide. 371 
A Feme Covert cannot bind 
| herſelf by her Anſwer, much 
leſs ber Husband, as to her 


Inheritance. r 


Baron and Feme brink a 5 
to redeem a Mortg 
Fendanks plead to. t Hl 
and the Hay being over 
ruled; 5 J. Coſts are given to 


the Plaintiffs ; Baron dies, | 


the Fome by Survivorſhip 
ſhall have the Coſts. 496 


Where a Bond is given to the 


Baron and Feme during the 


Coverture, on the Death of 


the Baron it will ſurvive to 
the Wife. ene 
Husband marries an Infant en- 


titled to a great perſonal E- 


ſtate, pending a Bill for an 
Account of ſuch Eſtate, and 
applies to the Court for the 


Wife's Portion, whereupon 


he is directed to make Pro- 
poſals before the Maſter; the 
Court accept Propoſals from 


the Husband to ſettle only | 


VoL II. 


** 


DDr 


* 


part of her F. ortune on a. the 
- Wife and her Iſſue. Page 


zo) 

"Though wa "the: FEES 
bas a legal T itle to the 
' Wife's perſonal Eſtate, Equi- 
ty will not interpoſe in Pre- 
jadice of ſuch Right; yet 
where he cannot get at it 
without the Aſſiſtance of this 
Court, it will Be. Terms 


; A * 
44 2 


4 


"4 3 * . ©" 
4 - 2 * * bs > 
2 N 
— * 
Ls 4 
6. 4 +K fy 
* 


Bill in Equity lies to recover 


13808; Money pad. on a, op 

SO a1? 

The. original Bill ! is to be Bt 
[anſwered ; but if the Plain- 


tiff, after the croſs Bill filed, 


amend * Bill, * Ales bis 
8 Ow * | 1 


a * 5 3 7 4 


bt 1 Cale a "Bill 1 10 or 
2 uur be 


Taking a Bill ue Confe 1205 . 


not, been of long Standing, 
it having formerſy been the 
Practice to make Proof of 


though the Defendant ſtood 
out to the laſt Proceſs; but 


latterly the Practice has been, 


that if the Defendant appears 
to à Bill, and ſtands out in 
Contempt to a Sequeſtration, 
the Cauſe is ſet down to be 
beard, and the Record of the 
Bill produced. and taken pro 
- Confeſſo ; but if Time be 
given for a Defendant to 
anſwer, though after the Se- 


9K queſtration, 


N hi „ N. 6 1 
i Anſwer, and e * cod * * Mr * 8 4 ) 


alen wy wa 


tho Subſtance of the Bill, 


PR = Py — — * d 
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* 


4 Tax AB LE Nef the. Princip ipal Matters, 


2 -aceountinſt before Commiſ- 


eetles and though the 


nſwer be reported infſufh- | 
Eye vi yet the Bill ſhall not | 


de taken Pro Confeſſd. Page 
"I 5 * 


Bill for ge 0. Deeds. | 


— 
ö 
\ 1 


2. „ ay: Eni 
cpill not grant Re 
Motion or Petition, 1 7 
fot. the ao to bring his 
Bi 


Wher the! Right of Guardian 
ſnip is in Diſpute, the Court 
will upon Petition only, with- 
out Bill or Decree, make 
Orders touching the Deter- 
mination thereof. 18 


eg 


Aſſignee under a Commiſion of | 


much 


Bankruptcy dies ve 
c. and 


indebted by Bond 
the Creditors of the 
'  rupt petitioned that the Ad- 
miniſtrator of the Aſſignee 
might account before the 
' Commiſſioners, he having 
ſome of the Bankrupts Ef- 
fects in Spectre in his Hands; 
but the Adminiſtrator deny- 
ing this upon Oath, and 
ſwearing that there were 
Debts by Specialty beyond 
the Aﬀets, the Court thought 


this "org for a Bill, and | 


not a ſummary Way of 

46 
The Court will not on Motion 
or Petition order an Infant 


ſioners. ; e 


| Truſtee to convey purſuant | 
to 7 Ann. cap. 19. unleſs the 


Bank- 


— 
A 


| On every 


HO 


* "Truſt; appear in Writing, but 
27. hot 


( 


3 


|. 


tv web Og Caſe will leave hs 
Cuxſtui que J. ruſt to get a De- 
eree e Dake 549 


Bill of Review. 


Bill of wiſe be 
Plaintiff muſt depoſit 721 8 
order to anſwer Coſts; 
no Need of the Leave 75 — 
Court for ſuch Bill of Re- 


view, unleſs it be founded 


©" upon new Matter, and then 
the Leave of the Court is 
ne as wal as the de- 
ee Sol. 1. ? 3 


2 er Erden. 

A Pu nh aſe pendent lite, tho 
without. actual Notice, and 
for a valuable Conſideration, 
| yet mall be ſet aſide in 
which Caſe tho' the Rule 
of Equity be hard, it is in 
Imitation of the Common 
Law, where in a wal Ac- 
tion if the _ Tenant aliens, 
pending the Writ, the Judg- 
ment, will over-reach the 
- Alienation ; but as it is hard 
enough. in ſome Caſes: to 
make People take Notice of 
a Decree, it is harder ſtill to 
_ oblige them to take Notice 
of à Pendency: of a Suit; 
for which Reals if any 
Flaw at the Hearing be on 
the Plaintiff's Side, the Court 
will not let him amend; but 
if the Purchaſe pendente lite 
| * fraudulent, and to elude 
the Juſtice: of the Court, it 
ought to be highly * 

tenan cet. 482 

Band. 


© 


contained in \the src p Vor UE 


£3. 26S in 


rs in a Bond be 
jointly and ſeverally, and one 


dies; the Executors of the 


deceaſed Obligor may be 


ſued in y without ma- 
king the {urviving Obligor a 
Party. Page 313 
Bond given to a Baton and 
be... eme during the Coverture, 
weill on the Barot's Death 
 furvive'ts the Wine. 145 0 47 


* 7 


1 Rl Ie: 


9 238 


raue e 


Where the Obligor th 4 Bot- 
tomry Bond before the Re- 
turn of the Ship becomes a 
— the Obligee cannot 
come in under the Commiſ- 
ſion; tho if the Ship returns 
before the Bankrupt's Eſtate 
be fully diſtribute ho ſhall 
come in pro ratd; or if the 


Ship 
s Certificate allowed, he 
wal not be barred, provided | | 
1 oy ſets forth in the Decla- 
ration the Condition as well 
as the Bond. * ih 


ounvartes, See partition. | 


74 ®, . # 


. 


chart? at charitable les. 


N Caſe & a Deficiency of | 


8 
4 
2 


Aﬀets, Chari ' Legacies as 
well as others ſhall abate in 
b 1 10 0 3 25 


I Koverhors' of a Charity 


returns after the Bank- 


e 
not guilty of Corrbp 250 et 
"ts extremely flieg 70 
pay Coſts. Page 284 

The King founds a School and 
- endows it, appointing Go- 
vernors, Who have the legal 
Eſtate of this Endowment 

veſted in them, but there 

are no expref preſs Words appoint- 

*. E. Nc Viſitors ; reſolved 

1 miſſion may iſſuè to 

hoy Hee and call to an "en Account 


© thoſe Governors. 325 
A Power may be given to Com- 
miſſioners to make By-Laws 
to regulate de Charity; but 
Where ſuch Power given to 
Kr e it will 
void on Pro tanto. 327 
Devi of 1000. in Money, and 
of 5ol. per Ann. to A. and 
his Heirs and if 4. die with- 
out Heirs, then to a Charity; 
. 7; dies without Iſſue, living 
the Teſtator; the Will void 
1 - El the 3 1 and the 
= ty cannot take. 469 
AT! ora, Term bi a 
Charity n the Reyer- 
\ ſion in Fee; he mall not cut 


dow the Timber, if be does 
he muſt make ee to 
e ene 


n 


* 0 


| * J nes are two or Gree 
Church- wardens of a Pariſh, 
each is a diſtin Officer, and 

5. act though the others 
„ 1 07 

One deviſes 5001. to Me Chiiel 
of St. Helen, London; this 


9 and — to the 
vor Church- 


A T a1 B L E of the Principal Matters. 


Church- wardens to be em- 
ployed in the repairing and 
ON the Church. Page 


| 
1 325 | 
__ Commiſſion. 
A Witneſs examined on a Com- 


miſſion ſwears reflecting 
Words; yet he ought not to 


pay Coſts, it being the Com- | 


miſſioners Fault to take 
down ſuch len 406 


Condition. r 


In what Caſes a Condition 1 is 


to be "POO & 6 
62 


9 


E ſent of the 8 | 


| Condition — i= 


A. having a Niece an Infant 


about the Age of ſeventeen, 


deviſes to her the Surplus of | 


his perſonal Eſtate, pa own! 
at 8 and if 
died before Twenty- one, 4 
Marriage, the Su a to go 
over; decreed 


her in the mean Time, the 

Deviſe over being a _ 

tion ſubſequent. 

One deviſes the Reſidue off his 
perſonal Eſtate to J. S. pro- 
vided ſhe marries with the 

Conſent of his two Execu- 
tors; on the Death of one 
Executor, the Condition be- 
ing a ſubſequent one is be- 

come impoſſible, and ſhe 


Niece | 
4 ſhould have the Intereſt paid | 


may marry without the Con- 


* 


— 
* 


Page 
(6 26) 


The Pa d i Ro, 
to a Serjeant at Arms for not 
anſwering, and then puts in 
an inſufficient Anſwer ; if 
the Plaintiff's Clerk in Court 

| accepts the Coſts, it purges 
the Contempt, and the Plain- 
tiſt muſt begin again with 
an Attachment the firſt Pro- 
| ceſs; but if the Coſts be not 
accepted, the Plaintiff may 
go on in his Proceſs for Con- 
tempt where be left = for 
A further Anſwer., 481 


| Contingent Remainders. Vide 


_ Truſtees, for preſerving con- 
tingent Remainders. WES 


| N 2 R Den 


. Copyhold. 17 


A Cop yhold ae 
de 1 a Will ſhall paſs by 
a Will atteſted by two Wit- 

neſſes, or one only. 258 

But a Truſt or Eq quity of Re- 
demption of a Copyboldcan- 
not paſs by a Will Nane at- 
teſted by * Witneſles. 261 

re tamen, for the contrary 
has been ſince determined. 

A will ſupply the Want 
of a Surrender of a Copy- 
hold, in Caſe it be deviſed 


for Payment of Debts, or a 


Wife, or for younger Chil- 
dren: ; | 490 
Con | . 


. — . * 
rv 7 
” 


ks ii 
* 
it : 


* % ? 


In rot 


contarned 


in the SECOND VOLUME 


| Coporation. 


'The Parſon is a Corporation 
for taking of Lands for the 
Benefit of the Church, as 
the Church-wardens are for 
perſonal Things. Page 126 

Hudſon's Bay Company and 

other Corporations, may by 
their By-Laws make Re- 
ſtrictions upon their Stock, 
(vis. ) that it ſhall firſt be 
liable to pay the Debts due 
to themſelves from their 


own Members, or to anſwer 


the Calls of the Company 
upon their Stock. 
So a By-Law of a Company 
to ſeiſe a Member's Stoc 
for a. Debt due from the 
Member to the Company is 
good; but if this Debt be 


. not due to the Company, | 


but to their Truſtee, then 
the By-Law will not extend 


A 


Corporation, without any ex- 
preſs Power by their Char- 


ter, may of Courſe make 
By-Laws ; but if they have 
a particular Power to make 
By-Laws for the Manage- 
ment of their Trade, they 


cannot make By-Laws for | 


carrying on Projects foreign 
to the Affairs of the Corpo- 
ration. „„ 


Coſts in Law and Equity. 
| Legatee or Creditor coming in 
before a Maſter for 
„„ 


7 


| 


1 
At Law an Infant is liable to 


{ 


TE 


his Le- | 


gacy or Debt ſhall have his 
Coſts, and why, Page 277 


| | In caſe of an Iſſuè out of Chan- 


cery, it is proper to move 
that Court for Coſts in not 
going on to Trial, or to 
move there for a Special Ju- 

| 68 
Governors of a Charity, tho' 
not guilty of Corruption, 
yet if extremely negligent, 
to pay Coſts. 284 
In a Bill brought by a Deviſce 
againſt an Heir to prove a 
Will, the Heir croſs-examines 
the Plaintiff's Witneſſes, and 
_ refuſes to releaſe his Right; 
yet the Heir ſhall have his 
Coſts given him on Motion; 
otherwiſe if he examines 
Witneſſes of his own. 285 
An Infant Prochein Amy brings 
a Bill, and never ſtirs after 
he comes of Age, and the 
Bill is diſmiſſed; the Infant 
is liable to pay Coſts, and 
muſt take his Remedy over 
againſt the Prochein Amy. 
Ne 297 


| 


pay Coſts if the Judgment 
be againſt him. 298 
On a Bill to ſettle the Bounda- 
ries of a Manor, it was do- 
creed that each Party ſhould 
give to the other a Note of 
their Boundaries, in order to 
have the Matter tried in a 
feigned Iſſue; and the Ifſu2 
being found for the Defen- 
dant on three Trials, he 
was not only allowed the 
Coſts of all the Trials at 
Law, but alſo thoſe in E- 
quity; in ks the Defen- 


* 
* 
* 
* . 
. 4 
0 ” 
— 4:8 
* 
p 


E | 


= TABLE of rhe, 


Princi pal Matters 


dant hed no Bill, and the | 
Plaintiff might have tried it 
at Law without coming into 
Equify, Page 376 
On a Bill of Partition no Coſts 
on either Side, becauſe it is 


for the Benefit of both Par- 
| ibid, 1 


ties. 
Where the Cauſe is brought on 
only on Bill and Anſwer, if 
the Bill is diſmiſſed again 
any of the Defendants, ther 
only 40 4. Coſts are to be 
paid; but if the Plaintiff hay 
a Decree Againſt the Defen 
dant, tho'.only on Bill and 
Anſwer, in ſuch Caſe Coſts 
muſt be taxed. — 
A Witneſs examined at a 
_ + Commiſſion ſwears reflecting; 
Words; yet he ought not to 
have paid Coſts, it being 


the ADD php Fault = | 


take down ſuch Depoſition. 
| 406 
If an 


Ambaſſador s Servant 
brings a Bill, he muſt give 
Security to anſwer Coſte: as 
beirig a Perſon privileged. 452 

The Defendant is in N 
to a Serjeant at Arms 

not anſwering, and then Za 
in an inſufficient Anſwer; if 
the Plaintiff's Clerk in Court 
accepts the Coſts, it purges 
the Contempt, and the Plain- 
tiff 'muſt begin again with 
an Attachment, the firſt Pro- 
ceſs; but if the Coſts be 
tiot accepted, the Plaintiff 
may go on in his Trogets 
for Conteript where he left 


off, for a farther Anſwer. 481 
Baron and Feme bring a Bill | 
to redeem a Mortgage 
Dofendants plead to t No 
I 


the 


and the Plea being over- 
ruled, Coſts are given to the 
| plaintiff; Baron dies, the 
Feme by Survivorſhip ſhall 
have the Colts. Page 496 
Where the Suitor has paid the 
Officer his Fee, and he neg- 
lects his Duty, by which 
Means the Suitors Proceſs 
becomes irregular, the Suitor 
is to py Coſts to the other 
Side, but ſhall recover them 
from the Officer. (658) 
And though the Officer i in ſuch. 
Caſe dies, his Executor will 
be ordeted to pay them out 
of Aſſets, it being Matter of 
Contract, and therefore not 
dying with the Perſon. ibid. 


Court Spiritual. Vide Spi. 
een Coutt. The 


Court of Chancery, 


| ; 


That Right which the King 
has as Pater patrie, to take 
Care of his Subjects in Caſes 
of Charities, Ideots, Luna- 
| ticks and Infants, falls under 
the Direction of the Court 
of Chancery, which in Con- 
ſequence thereof has uſed 
upon Petition only, without 
any Bill or Decree, to make 
Orders touching the Deter- 
mination of ſu 5 Right. 118 
Court of Chancer = Cog- 
nizance of Fraud as well as 
the Common Law es 
þ4 IS 
The Court of Chancery in 
England may grant a Se- 


e Bill, | 


gr ueſtration againſt the De- 
ndant in Veland, but g 
mu 


— 1 ——_—. 8 


1 
— vp — —— — 


contained i in the SEN D Vorbur 


muſt be after a Sequeſivation 
taken out here, and Nulla 


bona. returned. Page 261 | 
Court of Chancery will oblige | 


all to take Notice of its 


Decrees as much as of Judg- |. 


ments. | $4483 


Covenant. * Vide Agreement. | 


Tenant: b the. Curteſy not ſo 
much favoured in 12 as 


Dower. . 635, 636 
Cuſloms ot London. Vide 
London. 0 
— — — 


Debts, Credito2 and Oebtoꝛ. 
Vide alſo Truft for Pay- 


ment of Debts under Tit. bi 


Truſt. 


N E ſeiſed in Fee, _ 
indebted by Bond 
which his Heirs are bound, 
deviſes his Lands do 4 for 
Life, Remainder to his firſt, 
&c. Son in Tail, Remainder 


over; in a Bill brought by | 


the Bond-Creditors, the Court 
will not decree the Deviſee 
for Life to account for the 
Profits, but only to keep 
down the Intereſt; alſo the 
Court will decree. a Sale to 
_ the Bonds, though the 
Lands be not deviſed for 


Payment of Debts, 234 


ep FAT as xt 
. 


Decke. 


On Suggeſtion of a groſs Fraud, 
the. Court will, upon an ori- 
ginal Bill, over- rule a Plea 
of! a: Decree, and a R 

made and confirmed thereon, 
if the Suggeſtion of Fraud 


Purchaſer under a Decree to 


ace 


oblige all to take Notice of 
its Decrees as much orb - 
_ Judgments. 
One allowed the beſt W 5 
un a Decree is ordered 
to pay the Money; this not 
a Debt due by Decree but 
by order of Court. (621) 
Where there is a Decree for 


dies, ſuch Degree does not 
bind the legal Aſſets deſcend- 
ed to the ker as a 


for a bebe to affect Land, 
5 to proceed for a Oon- 


tempt 2 a Sequeſtration, 


by the Death of the Party, 
(ibid. 


lurantes. 
A Conve nice by a weak Man 
fora al | Conlderation ſet 


3 Ft $3077 e 


A 


dbde not denied. 1 
The Court will not . a 


"Tenant by-the Curtiſy. | ept a doubtful Title. 201 


The Court of Chancery will 


a Debt, and the Defendant 


G5 
ment does. * 
; The only Way upon a Decree 


but ſuch Sequeſtration abates 


which an Extent does not. 


Doms, Conveyances and Af. 


U „* S 


A T ABLE of the Principal Matters 


A different Conſideration from 
what is expreſſed in the | WET, 
Deed not to be averred; and Deeds loft or concealed.” 
though the Conſideration o 
Blood be a good one, yet | How far Courts of Equity have 
that not to be regarded, if | gone in caſe of Suppreſſion 
Money, or the Grant of an | of Deeds. Page 680 
Annuity be expreſſed in the 2 7 Ps 
Deed ; alſo a good Objec- | Defendants, See Parties. 
tion that the Grant is to 1 | 
two and only one of Kin. | | 
Evidence of Fraud, when no | yt 
Proof that any Inſtructions | The Defendant has Leave to 
were given for preparing the lead, anſwer and demur, 
Deed by the Grantor, or | but not to demur alone; 
when the Deed was not read | the Defendant demurs, and 
to him. 205 | anſwers only by denying 
A Deed is proved in the Cauſe, | Combination, or ſome! ſuch 
and referred to in the Depo- | trifling Matter; Demurrer 
ſitions; yet the Court will | ſet aſide. | 286 
not order that the other Side | On a Demurrer to a Bill, if the 
ſhall have Leave to inſpet | Demurrer be allowed the 
it before the Hearing, as this | Plaintiff may amend his Bill. 


would enable him to pick |. 95 300 
Holes in it. 410 | On Time given to anſwer, the 

In a Bill purely for the Diſ- | Defendant cannot put in a 
covery of a Deed, or to have Demurrer. 464 


it delivered up, there is no 
need of annexing an Affida- „ 
vit that the Deed is loſt ; | Depoſitions, See Evidence. 
ſecus if Relief be prayed ge- | VV 
nerally as to recover the A Witneſs examined at a 
Money on a Bond, 541] Commiſſion ſwears refleQing 
0 7 E Words; yet he ought not to 
1 II have paid Coſts, it being 
Deeds obtained by Dureſs, | the Commiſſioners Fault to 
| Compulſion, &c. | take down ſuch Dogan. 
There is a Diverſity between | A Depoſition of a Witneſs a- 
a Deed, and a Will gained | mended after Publication. 


from a weak Man, and upon | (646) 
a Miſrepreſentation ; in re- 
gard Equity will ſet aſide | | 
the former but not the latter. | RF 7% 

; | 270 | Deſcent 


contained in 7 the SECOND, Vorunz 


2 


hall 


1 
* g - 
* 


Deſcent and Inheritance. | 


| - ſhould come in for an e- 
Father or Mother may be ger | 


fin to their Son, and as ſuch, | 
take by Deſcent notwith- 


ther, G c. 
Lands cannot * 
Son to the Father, ay ſhall | 


rather eſcheat, 666 


Truſt-Eſtates are to be govern- 
ed by the ſame Rules of 
Deſcent as legal Eſtates. | 

645, 668 


Devile. See Tit. Will, 
Devi iſe for Payment of Debrs, 


| ſee Tru for Payment of | 
Debts under Tit.“ Wa. | 


be peeferred wes "Og 
thereto. . ; | 


By the Statute I Jas. 2. cab. 1 15. 


if after the Death o the | 


Father, any of his Children 
lie Intcſtate without 
Wife or Children, every Bro- 
ther and Siſter and their Re- 
preſentatives ſhall have an 


equal Share with the Mo- 


ther. The Caſe was, that af- 


ter the Death of the Father | 
the Son died leaving a Wife | 


and without Children, but 
leaving a Mother, Brothers 


DD OT OT I I” 


| Dünen, and 4 hail | 


| have en Mate and that 
as to the other, the Inteſtate s 
Brothers and Siſters, - Ge. 


qual Sharc thereof with the 
Mother. Page 344 


If the Mother bene a Widow 
| ſtanding the Nea Fa | 


advances a Child, and dies 
Imteſtate leaving many Chil- 


hall not bring what he rer 
ceeived from bis Mother into 
Hotehpot. 356 


The Statute - of Diftibution 


# 4 4-7 4 


London. 358 
The Intent of. the 3 of 

- Diſtribution was to make the 

Proviſion for all the - Chil- 


dren equal, and do what a 


juſt and impartial Father 
[wala to do for them. 440 


The. Statute of Diſtribution 
made in Fayour of the Prac- 
tice of the Spiritual . 


| The Right to the diftributite 
Share under the Statute veſts 


\ humous Child. . 
The Nato of ' Diſtribution 
aſſects on ly e perſonal E- 
ſtate undiſpoſed of, in order 
to make he Proviſion for 


and Siſters, and two Nieces, Dower and v Dow Soney. 


(the Children of a deceaſed | 
Brother); reſolved that this 


the Inteſtate's Wife ſhould 
Vol. II. 


was within the Statute; that . 


| Dowry Money not to be claim- 
ed by the Widow -«galaſt 
Os M Where 


- dren, the Child advanced 


ps -. immediately on the Inte- 
ſtates Death. 8 

But not ſo as to exclude a pol 

446. 


each Child equal, but takes 


pothing away which has been 
given to A Child. 49 


—— YEP nr Oo — 2 —⏑ AP Bey nt en 


A TABL1 E of rhe Principat Marrers 


Where there was a « NMortgege! in 


Fee made before Marriage, | 


the Widow upon her paying 
the Mortgage Money, or 

keeping down a Third of the 
Intereſt, held by the Maſter 
of the Rolls, (Sir 7 


Fekyl,) entitled to Dbwer of © 
the Equity of Redemption. 
Page 632 

Dower a Moral Right, and 
more favoured in Law, ha- 
ving more Priviloges werde 3 


to it, chan Tenant by 
Curteſ. 6355 


gainſt an Heir or Deviſce, but 
1 againſt a Purchaſer. 639 
In Caſe of a Truſt of an In- 
'- heritance created by the 


1 Husband himſelf, ſhe ſhall | 
not have Dower; ſecus where | 


the Truſt is created by an- 
other Perſon, or the Huſ- 
band's Anceſtor. 640, 641 
A Dowreſs ſhall be alded in 
Equity againſt a Truſt Term 
attendant on the Inheritance. 
The Widow of a Tenant in 
Tail of a'Truft, to whom 
the legal Eſtate is by the 


Will of the Donor Geste 


to be conveyed at his Age of 
Twenty-one, and he living 
to that Age, held entitled to 
FED Dower, 15 Fad 


ofeph | 


25 636 . 
A Dowreſs ſhall hecho the Be- 
'nefit of a Truſt Term a- 


ö 


Gl 


 Elefifon, Ti 


4 Pound within four Months 
4 after his Marriage to ſet- 
tle Lands of 100 l. per Aun. 
on his Wife, or elſe to leave 
her 2600. and dies within 
the four Months; after which 
the four Months paſs; his 
Executors ſnall elect either 


to pay the roo}. per Ann. 
the | or the 7500. en 


| Etat. 
Eta in Fee-ſ# imple 


Dorit of 500. per Ann. to 4. 
and his Heirs, and if 4. dies 
without Heirs, then to a 
ies 3 this Remainder 
void, the former Eſtate be- 
ing a Fee-fimple; and it will 
not be helped though A. die 
without ue, living the Te- 
/ . ſtator; 369 
4. devices all his Lands 20d 
Eſtate in D. to J. S. decreed 
a Fee-ſimple paſſed, theſe 
Words carrying not only he 
Lands, but alſo the Teſta- 
offs Intereſt therein. * | 


'B aftate in Bel 


Truſt in Tail brings 
ainſt his Truſtees, 


a Bill « 


to the Intent they ſhould 
join in a e this not 
proper, but it is r to 


| "yy that the Trultces may 
| ©, convey 


contained inthe Sr goxD VOLUME. 


—— „„ 4 


convey the premiſſes toCeſtui | 
75. 4 0 in Tail, who may | 
then ſuffor a Recovery, tho 
if the Truſtees are alſo. Tru- 
ſtees for any Annuities ſubliſt- 
ing, they a che compellable 
to part with the legal Eſtate 
out of them to the Ceftui 


que Truſt in Tail. Page 1344 


A. deyiſed 10, oool. to Truſtoes, 
in Truſt to . out in 
Lands and ſe on B. for 
Life, without Waſte, Re- 

mainder to Truſtees and 

their Heirs for the life of 

B. to ſupport. contingent 
| Remainders, with a P 

to B. to make a Join 

Remainder to the” Jeirs 

the Body of B. Remainders 
c0uver; and by the ſame Will 

deviſes. Lands to B. to the 
ſame Uſes, and dies leaving 
. Executor; 
Executor for the Deeds re- 
lating to the Lands that are 
in his Hands, and tp have | 

the Maney laid out in Lands 
and ſettled ; decreed by * 
had but an Eſtate far Life 
in the Lands, and ſo not en- 
titled to the Deeds; but that 

they were to be brought into 

Court, and that the Lands 
to be bought with the Mo- 

ney were to be ſettled on B. 

for his Life only, Remainder 
to his firſt, Oc. Son. But by | 
the Opinion of Lord Chan- 

cellor King, B. was held 
to have an Eſtate · tail in the 

Lands deviſed, and conſe- 

quently to be entitled to the 

Deeds relating thereto; tho 


OE . 8 k 


to his Son 
Hleirs; the Wife has but. 5 


as to the Lands to be pur- 


chaſed, thor bong executory, PORT a 


and, in the Power of the 
Court, 2. was to be hut 
Tenant for; Life, with Re- 
mainder to his firſ ce, Son. 
Page 371 
„ on Wee to ſettle 
Lands on the Husband and 
Wife for their Lives, Re- 
mainder to the firſt, c. Son 
of the Marriage, Remainder 
to the Heirs Male of the Body 
7 the Husband by any Wiſh 
- Remainder to the Heirs of 
the Body SHY the Husband by 
the firſt; | Remainder. to 
the Husband in Fee, with 
Proviſions for the Eas 2h 
olf that Marriage, if no 
Husband has one Daughter 
by the firſt Wife, ſuffers a 
Recovery, and marries a 
ſecond Wife, taking Notice 
of his firſt Marriage Articles 
in, his ſecond Was 95 by 
oh 0 Fenant;4 60.7 ail by the 
Articles was allowed — his 
(\ © Recovery. to 85 — his 
; ee by the firſt Mar- 


1 
7 — 2 Heir inberitable to 


an Eſtate- tail entitled to the 


Writ De ventre inſpiciendo. 
5 . b, e (593) 


Bate or —_ * als 2 


flate- tail. 


93 A a Third of all his 
Eſtate whatſoever . to his 
_ Wife, and two Thirds of all 
his 1 and perſonal Eſt * 
J. F. and 


i Eſtate for 2 in tho third 
5 Part 


it Tas: LE ; of the e Principal Matters 


Word Eſtate. 


part af the real Eſtate, the 
Word Eftate being intended 
to Aalenbe the Thing only, 
and not the Iatereſt in the 
Thing; and when the Teſta- 


tor intends to paſs a Fee, he 


adds the Word Heirs to the 


Eflare pur autre vie, 


An Eſtate for three Lives 
granted to 4. his Executors 


ſonal Eſtate, and will on 


As Death be liable to all his | 


Debts by Simple Contract, 
as a Leaſe for Years would 


Eftate for Tears. 


Leſſor covenanted to renew at 
the Requeſt of the Leflee 
within the Term; Leſſee did 
not Requeſt, but his Execu- 


tors do within the Term; 


| Leſſor is compellable to re- 
new, | „ 


Limitations of T, erm md 
"ears, Money, &ee. 


Deviſe of a perſonal Eſtate to 
A. for Life, and afterwards 


bor her Children; the yearly 
Intereſt and Produce to be | 


for their Maintenance until 
the Sons ſhould be Twenty- 
one and the Daughters eigh- 
teen, at which reſpectiue 
Ages their reſpective Portions | 


to be * to them, and for is the Reſidue to go to the 


Page 335. 


| 


| 


and Adminiſtrators, is a per- 


* 


* —_ 
5 


want of ſuch illue, then to to 
B. 4. dies without yo; 
the Deviſe over to B. 
the Words {| for want dach 
Iſſue] being the ſame as [for 
want of "fuch Children. -] 
"Page 4 
A ointrefs demiſes her Efttte | 
for Life for Ninety-nine 
Years, if ſhe ſo long live, in 
Truſt for herſelf during her 
Widowhood, and after her 
Marriage in Truſt for one 
of her younger Sons, and 
the Heirs of his Body, and if 
he died without 1 ue, Re- 
mainder in Truſt for ber nert 
younger Son; the eldeſt Son 
dies without Iſiue and inte- 
ſtate; whether the Truſt of 
this Term ſhall' go to his 
Adminiſtrator, or to the next 
Son in Remainder. 608 
One poſſeſſed of a Term de- 
viſes it to 4. for Life, Re- 
mainder to his firſt, Cc. Son 
in Tail ſueceſſſyely, Re- 
mainder to his Daughter, 
and if 4. ſhall have neither 
Son nor Daughter; then to 
55 S. A. dies never 7 
had a Son or Daughter, the 
Dee S. is good. 
618 
The common Courſe of ſettling 
Terms for Years. 623 


Evivence and parol Evidence, 
See alſo Witneſs. | 


One Gifed" in Pee, as Heir © 
his Mother's Mother, de- 
viſes the Land in Truſt to 
pay ſeveral Annuities, and 


light 


* 
aac * 
S —— 


N * od. "1 


comutinl in 1 SECOND Vous. 


2 
* — 


Side for ever; parol Evidence 
admitted to prove which 


Mother's Side, or tbe Heir of 


making no Diſpoſition of 
the Surplus; parol Evidence 


ing the Surplus admitted. 


ä fs 110 
"> Witneſs examined on a Com- 
miſſion ſwears refleRing | 


Words; yet he ought not to | 


miſſioners Fault to take | 
down. ſuch Depoſition. 
A Witneſs examined at a 


tween the ſame Parties, and | 

who had been examined in 
the Cauſe, dies; not only his 
Depoſitions may be read, but 
what he ſwore at the former 
Trial May: be given in Evi- 
dence. 11: wb03 | 


8 vide ſupra Tit. | On 
Evidence, n. and 
. 


Exteptions to a Salter 8 Re- 
poꝛt. 7 | 


on an Anſwer's * reported 

not ſcandalous ot imperti- 

0 if the Plaintiff exce F 
e Maſter's Report, 


right Heirs of his Mother's þ :; 


Heir was intended, 072. whe- | 
ther the Heir of the Mother's | 
{wer for Inſufficiency, | 
the Mothers Father's Side. | 
F Page 136 
One makes a Will, and an Exe- | . 
cutor, giving a Legacy of | 
5004. to the Executor, but 


of the Intention and Decla- | 
ration of the Teſtator touch- | 


pay Coſts, it being the Com- 


- TIE = 


Vol. II. 


muſt ſhew PEE; - ray 


—— 


it is ſeandalous or imperti- 
nent. Page 181 
Lene whether this Rule * 
not hold ſtronger where, ] 
. ceptions are taken to an 


Sa 
the Maſter reports it fuß 
cient, that the Plaintiff in 
his Exception ſhould ſhew 


wherein the Anſwer is in if. 


— 68; rl ah 

| Where a Bill or Anſwer is 
red for Scandal, and r. 

tobe ſcandalous; if the Maſter 
has once expunged this Scan- 
dal, the Party cannot except, 
as it will not appear on Re- 

cord what that Scandal was, 


F ault that he did not except 
to the Report ſooner... 182 


under 1 it. Power. 0 


Fl : 5 bh 


erat and n nen. 


Vide all ſo MES: 


hoo there v were ſeveral Exe- 
cutors, ſome admitted Aﬀets; 
Vet an Account was decreed 
rung the reſt... 1 275 
poſſeſſed of a en e- 

| 99 it to 4. makes B. his 
Executor, and dies leaving 
ſome Debts; if the Executor 
ſells the Term, the Purcha- 
ſet ſhall hold it againſt the 
Deviſee; ſecus if ſold at an 
under Value, or if the Pur- 
chaſer knew that there were 
no Debts, or that the Debts 
were or might be paid with- 


out breaking in upon this 


148 


a, 10 Legacy. 
One 


9 N 


and it was the Partys own 


* 


Execution ofa Power. Vid | 


5. 5 


mer Trial of an Iſſue be- i 


_—_— 


a «DCort. 1 on. DA. 


8 — OO 


A TABLE of the Principal Matters 


One by Will gives an Annuity | 


out of his perſonal Eſtate ; 
if the Executor has misbe- 
haved himſelf, the Court 


will order Part of the perſo- | 
nal Eſtate to be ſet aſide to 
ſecure this Annuity. Page 163 | 


An Executor pays beyond Af- 


ſets, he cannot make the Le- | 


gatees refund. 296 
An Executor or Adminiſtra- 
tor may retain out of Aſſets 
as well for a Debt due in 


Truſt for himſelf, as for | 
Debt due to himſelf. Quære 

„ 
One deviſes, that his Execu- 


ef famen. © | 


tors ſhall ſell his Land, and | 
leaves two Executors, one | 


 Whereof dies, the other 
renounces, and Adminiſtra- 
tion is granted to 4. who 
brings a Bill againſt the Heir 


to compel a Sale ; whether 
the renouncing Executor, in |. 
whom this Power of Sale | 


collateral to the Executor- 


| ſhip was veſted, ought not | 
308 
One deviſes, that his Executors 


to be made a Party ? 


ſhall fell his Lands and in- 
veſt the Money in purcha- 
ſing an Annuity for J. S. the 
Teſtator dies, and the An- 
nuitant dies three Months af- 
ter the Teſtator; yet the 
Adminiſtrator of the Annui- 
tant ſhall compel a Sale, and 
hall have the Money ariſing 
| therefrom, and alſo the 
Rents and Profits till Sale. 
17-70 309 


If an Executor pays one Legacy, 


upon a Suppoſition that there 

are Aſſets to pay all the o- 

ther Legacies, and afterwards 
4 Me | 


7 


there is a Deficiency, the Le- 
gatee mult refund. Page 447 
An Adminiſtrator pendente lite 
touching a Will may main- 
tain Actions for recovering 
Debts due to the Deceaſed. 
If there be a Decree for an a 
count, to which the Execu- 
tor is Party, and the Execu- 
| tor has a Debt which he does 
not claim, and lies by, and 
the Account is taken and 
_ perfected; he ſhall not bring 
a new Bill for his Debt, and 
put the "Eſtate to a freſh 
Charge, this being contrary 
to the Truſt repoſed in him. 


. Ja 


| In what Caſes an Executor ſhall 


| or ſhall not be only a Truſtee. 


One by Will gives his Execu- 
tor 5 J. for his Care in per- 
forming the Will, and makes 
| no Diſpoſition of the Surplus; 


but parol Proof made of the 


Intention and Direction of 


the Teſtator to the Serivener 
that the Executor ſhall have 
the Surplus; yet the Surplus 
decreed to the next of x 
i 

One makes a Will, and an Ex- 
ecutor, giving a Legacy of 
500 J. to the Executor, but 
making no Diſpoſition of the 
Surplus; parol Evidence ot 
the Intention and Declara- 
tion of the Teſtator touching 
the Surplus admitted. 210 
Generally fpeaking, if there bc 
an expreſs Legacy to the 
Executor, and no Deviſe of 


| 


| 


| the Surplus, the Executor 
| the Surplus, the Ex Tal 


| — — a — — 


contained in ; the SECOND Volume. 


ſhall not have the Sur 
but the ſame ſhall be diſtri- 
butable according to the 
Statute. Page 211 
The Teſtatrix ſaying, that ſhe 
hoped 
not take it ill that ſhe gave 
ſo much from him, an Evi- 
| dence that the Surplus was 
intended for the 3 


Where the Wife has been Ex 


ecutrix and at the ſame 
Time has had an expreſs 
Legacy, ſhe has nevertheleſs 
under ſome Cireumſtances 
been held entitled to the 
Surplus; a fortiori where the 
Executor bears the Title or 
Honour of the Family. 215, 
v.24; Mas 

In caſe of a ; Will where an ex- 
preſs Legacy is given to the 
Executor, if a Legacy be alſo 
given to the next of Kin, this 
is equally a Bar to the next 


of Kin as to the Executor; 
and therefore if the 28 ; 
the 
Will, the 2 —— ſhall 


be not diſpoſed of by 


have it. Quære tamen. 338 


exetutoꝛy Devile. 


'A. ſeiſed in Fee has two Sons 
B. and C. both unmarried, 
and deviſes his Lands to 


'Truſtees for 50 Years, in 
Truſt to pay 50 l. per Ann. 
to his eldeſt Son B. for Life, | 
with Power of Diſtreſs, and 
on ſeveral other Truſts, ſome. 


df which are remote, Re- 
mainder to the firſt and every 


other Son of B. in Tail, — 


dias 


her Executor would 


mainder to C. the Deen "ay 
for. Life, Remainder over: '; 
by the better Opinion this is 


| good executory Deviſe to 


* Son of B. Page 28 
era, cdonds. See ao 


One makes his Will and ſays, 
As: to ſuch Eſtate as God 
hath bleſſed me with I deviſe 
in Manner following ; after 
which he gives Part to J. S. 
and his Heirs, and deviſes 
the reſt of his Eſtate to his 
Wie in Fee; this paſſes a 
Truſt · Eſtate. 198 
One has an Houſo in which: £ 
lives and Houſhold-Goods, 
he has alſo an Houſe at G0 
port near Portſmonth for in 
valid Samen, with a vaſt 
Number of Beds, Shects and 
Houſhold-Stuff, 5 by Mar- 
riage Articles it was agreed 
that bis Wife ſhould have no 
Claim on his perſonal Eſtate, - 
ns oh his Hou foold-Goods 
ception to extund only 
the Goods which he bad £ 
the Houſe in which he lived, 
| 2 to ſuch as were in 
the Hoſpital made uſe of by 
One deviſes a Third of all his 
whatſoever to his 
Vife, and two Thitds\ of all 
his real and cfognal Eſtate 
to his Son J. and his Heirs; 
the Wife has but an Eſtate for 
Life in the third Part of the 
teal Eftate, the Word Eftate 
being intended to deſc mw 
the 


«= 


TABLE : of the Printipal Matters . 


the Thing only, and not the 
Intereſt in the Thing; and 
when the Teſtator intends to 
paſcs a Fee, he adds the Word 
Heir to the Word Eſtate. 
Page 335 

Where the Words Heirs of the 
 Boadtes of the Husband" and 


Wife, and their Heirs, ſhall | 
342 


be conſtrued Children. 
One bequeaths to her Grand- 


child 4. ſome of her beſt |. 


Linen; this void for Uncer- 


tainty ; yet the Court re- | 


. . commended it to the Execu- 
tor to give ſome of the beſt 
Linen to the Legatee. 387 


A Bequeſt of ſuch of the beſt 


Linen as the Executor ſhould | 


think fit, or as the Legatee 
e _ had been oe 


Plate is common Uſe held - 
ſs by the Deviſe of Houſ- 
old-Cioods:  notwithſtand- 
ing any parol proof that it was 
not intended to paſs. 


by Leaſe for 


ſeiſed, poſſeſſed, or any ways 
intereſted in, to 4. for I 


. - Remainder' to B. in Tail, 


Kemainder to C. for Life, 
with Power to make a Join- 


ture, Remainder to Truſtees 


to preſerve contingent Re- 
mainders, Oc. decreed the 


Leaſehold ſhould paſs ” | 


well as the Freehold. 456 
4. deviſes all. his Land and E. 
Fate in D. to F. S. decreed 


a Fee paſſed, theſe Words 
Sarin not oy the RE, 


4 


420 
One ſeiſed in Fee, and poſleſſed | 
twenty-one | 
_ * Years of Lands in D. deviſes |. 
all his Lands whereof he is 


2 


* 


a 


es. 


* 


1 


| 
1 


but alſo the Teſtator ito 
reſt or | Ty 523 


' Extinguithment, | 


rene gives a Bond to her in- 
tended Husband, that in caſe 
of her Marriage ſhe will con- 
vey her Lands t him in Fee; 
they marry, the Wife dies 
without 1 be, and then the 
Husband dies; the Bond, tho 
extinguiſhed at Law, yet is 
good Evidence of the Agree- 
ment in Equity, and the 
Heir of the Husband ſhall 
compel a ſpecific Perfor- 
mance again the Heir of 
the Wife, 743 
One having a Sum of Money 
charged upon Land ſecured 
by a Term in a third Per- 
ſon, levies a Fine of the 
Land; this extinguiſhes his 
70 Right to the Charge; ſo if 
be ſuffers a pr (663) . 


Fo 6 * 
*+ 


Father or M other may 
| be Couſin to their Son, 
and as ſuch inherit to him 
notwithſtanding the Rane) 
„ee Oc. wy" (633) 


Husband ſeiſed ; in 4 of his 
Wife of a Share in the New- 


River Water; ? the Wile can- 
| not 


F*73 WE «© Bp 


contained in the SECOND VOLUM 


— 


„ 


E. 


at. th 


not be barred but by. a 


ſuch Share, the Wife's pay- 
ing Intereſt after the Huſ- 
band's Death will not affirm 
| ſuch Mortgage. Page 127 
A Truſt Eſtate not forfeited by 


found out and inhabited by 
the Engliſb, to be governed 
by the Laws of England. 


A conquered Country to be go- 


verned by ſuch Laws as the 


Conqueror will impoſe; but the Grant of an Annuity, be 


8 expreſſed in the Deed; alſo 
them new Laws, they are to 


be governed by their own | 


until the Conqueror gives 


Laws, unleſs where theſe 
laſt are contrary to the Laws 
of God, or totally ſilent. 


void, and the right Owner 
not hurt, and the Dividends 
received under this forged 


Letter of Attorney to be ta-. 


Vol, II. 


| | 
Fine; and where they both | 
without a Fine mortgage | 


a Fine, 146 
Vide alſo Truſt, 
Forfeiture. 

A Truſt Eſtate not forfeited by 
a Fine. 146 
Foꝛeign Country. 

An uninhabited Country newly 


Þ 


: | £7.40 Be! on [onpat fins 

1 88 I | There is a Diverſity betwixt a 
One transfers South-Sea Stock | 

by a forged Letter of Attor- | 
ney; the 'Transfer adjudged 


| ſet aſide. 


ken back from the Aſſignee 
and reſtored to the right 
Owner, . 


Fraud. See alſo Tit. Uolun- 


Dag 96. 


tary. "© 


on Suggeſtion of a groſs Fraud, 
the Court will upon an ori- 


and confirmed thereon, if the 
Suggeſtion of Fraud be not 
. 3 
All Frauds are cognizable in 
Equity as well as at Law. 
136, 0 


for a ſmall Conſideration 


A different Conſideration =e 
what is expreſt in the Deed 
Not to be averred; and tho' 
the Conſideration of Blood 

be a good one, yet that not 


a good Objection that the 
Grant is to two, and only 
one of Kin. | 204 


Proof that any Inſtructions 
were given for preparing the 
Deed by the Grantor, or 
when the Deed was not read 

e 8 


ginal Bill over- rule a Plea of 
a Decree, and a Report made 


A Conveyance by a weak Man 


to be regarded, if Money, or 


Evidence of Fraud, when no 


Deed and a Will gained from 


a weak Man, and upon a 
Miſrepreſentation; in regard 
Equity will ſet aſide the 


former, but not the latter. 


90 


270 


Statute 


A Tan: LE of 7 ; Principal Matters 


| Kurare 07 Nah vide under 
Tit. Agreement parol under 
Agreement. 


vide alſo 
Inkant. 


HERE a Guardian- 

ſhip is deviſed to three, 
without ſaying, and to the 
Survivors or Survivor of 


Guardian. Tit. 


them, yet the Survivor ſhall | 


take, Page 102 


A Guardianſhip being an Au- 


thority coupled with an In- 
_ tereſt. 


The Puniſhment inflicted by 
the Law on ſuch as married 


a Ward without the Conſent | 
vari 


of the Guardian, 
On this Court's committing the 
Cuſtody of an Infant to the 
Care of any one, ſuch Com- 
mittee enters into a Recog- 


nizance that the Infant ſhall | 
not marry without Leave of | 


the Court. 5 112 
Where the Right of Guardian- 
ſhip is in Diſpute, the Court 
will'upon Petition only, with- 
out Bill or Decree, make Or- 
ders touching the Determi- 
nation thereof, 
Though an Infant cannot bring 
a Bill for an Account againſt 
his Guardian until hiscoming 


of Age, yet a third Perſon | 


may, even during the Mino- 
rity of the Infant. 
Not a reaſonable Maxim, that 
the next of Kin to whom 

I 


118 


108, .122| 


| 


119 


the Land may Ape hall 
not be Guardian in Socage. 
Page 262 

Where an Eſtate in Mortgage 
deſcends to an Infant, the 
Guardian ought not to per- 
mit the Intereſt to grow in 
Arrear, but out of the Pro- 
fits of the Eſtate to keep it 
down. 279 
One of the Guardians of an 
Infant Girl of about nine 

| Years old, takes her from a 
Poarding-School and marries 
her to his own Son who has 
no Eſtate; the Court order- 
ed the Guardian to produce 
the Girl in Court, and then 
committed her to the other 
- Guardian, ordering an In- 
formation to be brought a- 
gainſt the Guardian who 
married the Ward to her 
Diſparagement; but held 
this to be no Contempt, the 
Ward not being under the 
immediate Care of the 
Court. 561 
Where an Infant is Defendent, 
the Service of the Subjena 
to hear Judgment muſt be 
on the- Guardian, not on 
the Infant. (643) 


Sant. 


One ſoiſe in Fee of an Hun- 
dred, and of Lands in the 
Hundred, grants the Hun- 
dred; this paſſes only the 
Franchiſe, and not the Lands 
in the Hundred. 400 


' Heir 


r 


— 


—— in ; the SECOND Vol vn. 


Þeir and Ancettoz. 


| NE ſeiſed in Fee deviſes [ 


Lands. to his Grandaugh- 


ter for Life, Remainder to | 


his right Heirs Male for ever, 
and dies, leaving. his Grand- 
ſon his Heir at Law, and a 


deceaſed Brother's Son his | 


next Heir Male; the Deviſe | 
of the Remainder is void. 
e 

One ſeiſed in Fee, as Heir of 
the Mother's Mother, deviſes 
the Land to Truſtees in Fee, 
in Truſt to pay ſeveral An- 


nuities, the Reſidue to go 


to the Teſtators right Heirs 
of his Mother's Side for 


ever; the Heir of the Mo- 
thet's Mother's. Side entitled | 
to the Eſtate and Surplus of | 


the Profits after the Annui- 
ties paid. 135 


On a Bill brought by a "$4 to = 


againſt an Heir to prove the 
Will, the Heir croſs examines 
the Plaintiff's Witneſles, and 
refuſes to releaſe his Right, 
yet the Heir ſhall have his 
Colts given him on Motion ; 
otherwiſe if he examines 
Witneſſes of his own. 285 
A Dane Brother beyond Sea 
aving contracted to buy a 
real Eſtate of his elder Bro- 
ther, makes his Will, charg- 
ing his Eſtate with great 
Legacies, but his Will was 
atteſted only by two Wit- 
neſſes; afterwards the Teſta- 
tor dies without Iſſue, lea- 


ving his elder Brother his 


Execiitor and Heir; the Heir 
may retain out of the Aſſets 
the whole Purchaſe Money 
though entitled again to the 
Land as Heir. Page 291 

A Proviſion made by a "Father 
of Land for an Heir is not 


to be brought into Hotchpot. 


A Father or Mother 1 7 
Couſin to the Son, and as 
| ſuch inherit to him, notwith- 
ſtanding the Relation of Fa- 
e 
Though the Law will not al- 
low a Brother of the Half 
| Blood to be Heir, but pre- 
fers the Uncle, yet there is 
no ſolid Reaſon: for it, the 
Uncle being not only more 
| remote, but having only half 
the Blood, dis. only the 
Blood of the Father, 667 


& 


Matters controverted between 
| the Heir and Executor. 
lags + although by a volun- 
tary Contract, Money is a- 
greed to be laid out in Land, 
the Court will execute ſuch 
Agreement in Favour of the 
Heir, „ 
In all Caſes where it is a 
meaſuring Caſt between an 
Executor and an Heir, the 
latter ſhall in Equity have 
the Preference. 176 
One articles to buy Lands, — 
dies; his Exccutor ſhall pay 
the Money, but his Heir 
ſhall have the Lands. (632) 


Þotchpot, 


—_— 


A TABLE of the Principal Matters 


| I 


Potchpot. Vide alſo London. 
If the Mother being a Widow 


to ſell and pay all his Debts; 


Husband by Marriage Settle- 


the Husband ſurvives that 


Proviſion for a Child by the 


— 
% 


advances a Child, and dies 
inteſtate, leaving many Chil- 
dren, the Child advanced 
ſhall not bring what he re- 
ceived from his Mother into 
Hotchpot. Page 356 
deviſes all his real and per- 
ſonal Eſtate to his Execu- 
tors and their Heirs, in Truſt 


— 9 


his real Eſtate being only 
equitable Aſſets, and the 
JTeſtator leaving Debts by 
Bond and Simple Contract, 
if the Bond Creditors are 
paid Part out of the perſonal 
Eſtate, they ſhall bring it 
back again into Hotchpot, or 
ſhall not have any Thing 
out of the real Eſtate. 416 
ment ſecures a Portion for | 
Daughters of the Marriage 
in Default of Iſſue Male; 
there is one Daughter only, 


Wife, and marrying again, 
leaves Iſſue by the ſecond 


Wife, and dies inteſtate, the 


Daughter by the firſt Mar- 
riage being an Infant, and 


her Portion not then due; if | 


the Daughter lives till the 
Portion is due, it is an Ad- 
vancement pro tanto, and 
muſt be brought into Hotch- 
pot as to the other Iſſue. 


435 


Will of the Father not to be 


brought into Hotchpot, nor 
a Proviſion of Land for an 
Heir. Page 440 
One ſettles a Rent out of 
Lands upon a younger Child; 
this is an Advancement pro 
tanto, and muſt be brought 
into Hotchpot. 
An Annuity ſettled by a Fa- 

ther upon a Child to com- 

mence after the Father's 
Death, is an Advancement 
0 tanto, and muſt be 
brought into Hotchpot, as 

muſt a contingent Proviſion, 

when ſuch Contingency hap- 
pens. | 442 
The rather as contingent Debts 

are within the Statute of 
Diſtribution. e 
A Proviſion made for a Child 
either by a voluntary Set- 
tlement or for a good Con- 
ſideration, is an Advance- 
ment pro tanto, and muſt 
be brought into Hotchpot. 


So tho the Portion be not paid, 


pet if ſecured to the Child 
in the Fathers Life-time, 


altho' not payable till after 
the Fathers Death. 445 
Maintenance Money for a 
Child not to be taken as an 
Advancement, 449 
A Father advances one of his 
Children in Part; the Child 
dies, after which the Father 
dies inteſtate; the Iſſue of 
the dead Child claiming a 
diſtributive Share ſhall bring 
into Hotchpot what their 
Father has received. 560 


1 


Þouſhold- 


1 9 


« — 
— — 


| 
| 
| 


| 8 


ds 
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contained. in in the SECOND Narr 


 Houtholy-Goods, and what | 
paſſes by the Devile thereof, 


vide Expolition of TO)" | 


1 "ward Dd. 


One ſeiſed in Fee of an Hun- 
dred, and of Lands in the 
| Hundred, grants the Hun- 
dred; this paſſes only the 
| Franchiſe, and not the Lands 
in the Hundred. 


Incumbzance. 
ties. 


Though an N cannot bring ä 


a Bill for an Account againſt 
his Guardian until his co- 
ming of Age, yet a third 

Perſon may, even during the 
2 of the Infant. 119 
A Feme infant ſeiſed in Fee, 


on Marriage with the Con- 


ſent of her Guardians, co- | . 
venants in Conſideration of 


her 


a a Settlement to convey 


Inheritance to her Husband; | 


if this is done in Conſidera- 
tion of a competent Settle- 
ment, Equity will execute 
the Agreement, though no 
Action would lie at Law to 
recover Damages. 
Where an Eſtate in Mortgage 
deſcends to an Infant, the 
Guardian ought not to per- 


mit the Intereſt to grow in | 


Arrear, but out of the Pro- 


fits of the Eſtate to keep it 
275 


down. 


Vol. II, 


4 
« 


Page 400 
Vide Securt- | 


244 | 


| An Infant ha, Prochein Amy 


brings a Bill, and never ſtirs 
in it after he comes of Age, 
and the Bill is diſmiſſed; the 
Infant is liable to pay Colts, 
and muſt take his Remedy 
over againſt the Prochein 
Any. Page 297 
At Law an Infant is liable to 
pay Coſts if the Judgment 
be againſt him. 28 
Where an Infant in his Bill, by 
Miſtake of his Guardian , 
_ ſubmits to any Thing which 
will be prejudicial to him, 
this will not be binding, but 
he will be allowed to a- 
mend. 97 
Upon a Decree. againſt an In- 
fant unleſs Cauſe, within ſix 
Months after he comes to 
Age, the Infant may anſwer, 
make a Defence, and exa- 
mine Witneſſes a-new. 401 


is as much bound and as 

little privileged as one of 

full Age. ..'5” GI 
| The 5 will not on Motion 

or Petition order an Infant 
Truſtee to convey, unleſs the 
Truſt appear in Writing; 
burt in ſuch Caſe will leave 
the Ceſtui que Truſt to get a 
Deeree by Bil. 349 
Where an e is Defendant, 
the Service of the Sub pæna 
to hear Judgment muſt be 
on the Guardian, 7 on 
| | the Infant. 30 
Where one has been in P (543) 
ſion of Land belonging to an 

Infant, if the Infant when of 

Age makes out his Title, 

he ſhall recover the Profits 
in Equity x Hom the Time * 
5 | the 


An Infant, when he is Plaintiff, 


— 


A TABLE of the Principal Matters 


—vy— 


the firſt accruing of his Title, | 
and not from the Filing of | 


his Bill only. Page (645) 


Injunfffon. 1 


| Injun&ion granted to ſtay the 


Ringing of a Bell, in Con- 


ſequence of an Agreement | 


made for a valuable Conſi- 
|  deration. 


a Will of a pe 
for Fraud, the Court will 
deny an Injunction. 287 

Hazardous to grant an Injunc- 


tion to ſtay the Working of 


a Coal-Mine. 389 


Inn of Court. 


A Bill in Equity will not lie 
to redeem a Mortgage of 


Chambers in an Inn of Court, 
but the Plaintiff muſt apply 


to the Bench, or to the 
Judges of the Society; ſeous 
if on Application to the 


Bench they refer the Plaintiff |. 


to his Remedy. in Equity. 
nn 0. Ons 


Intereſt. See alſo Poztgage, 


See Where and from what Time 


a ese hall carry Intereſt 
under | it, Legacy, 


If one by Will charge his Land 
with the Payment of his 
Debts, this is like a Mart- 
gage for his Debts, which 
will make Simple Contract 
1 e 


268 | 
On a Bill brought to ſet aſide 
rſonal Eſtate |] 


| 


Debts carry Intereſt. Page | 


OY 
Equity apportions Intereſt Ge 
upon a Mortgage; ſecs of 
Rent. 176 
A Reverſion expectant on an 
Eſtate for Life is decreed to 
be ſold, B. is confirmed the 
beſt Purchaſer, and the Or- 
der made abſolute the 1ſt of 
8 1724; on the — 
ay of January 1726 B. is 
ordered to bring his Money 
into the Bank; the Life drops; 
as if the Life had dropped 
the next Day after the Re 
port of B. s being the beſt 
Purchaſer made abſolute, 
the Purchaſe muſt have 
ſtood, and as from that Time 
the Life was wearing, fo 
from that Time the Pur- 
chaſer ought to pay Intereſt, 


479 


Inſurance, 


A Merchant having a doubtful 
Account of his Ship, inſures 
it without acquainting the 
Inſurers what Danger ſhe 
was in; this held to be a 

fraudulent Inſurance, and the 
Court relieved againſt the 
Policy. 170 


Jofntenants and Tenants in 
Common. | 


A Guardianſhip deviſed to three, 
without faying, and to the 
Survivors and Suroioor 
them; yet the Survivor ſhall 
have it. 102 


A 


|. _ 


contained in 


— 


A Deviſe of Lands to 4. and 


B. and the Survivor of them | 


and their Heirs, equally to 
be divided betwixt them 
Share and Share alike; A. 
and B. are Jointenants for 

| their Lives, and have ſeveral 
Inheritancess Page 280 
Deviſe to A. and B. A. dies 
in the Teſtator's Life-time; 
B. ſhall have the whole. 
af 331 

| Deviſe of a Reſidue of a per- 
ſonal Eſtate to three is a 
joint Deviſe, and ſhall ſur- 
vive -: 0, py | 
A. makes two Executors, B. 
and C. appointing them reſi- 
duary Legatees, B. dies; the 
whole ſhall ſurvive to C. 529 

| b | 
Ireland, 

One by Will made in England 
_ deviſes an Annuity 
for his Wife out of Lands 
in Ireland, the Teſtator, his 


Wife and the Truſtee re- 
ſiding in England; the An- 
ſhall be paid in Exg- 
and in Engliſb Money, | 


nuit 
and | 
and the Eſtate bear the 
Charge of the Return. 88 

So if one in England gives b 
Will a Legacy out of Lands 
in Ireland, the Legacy ſhall 
be paid in England, and in 
yrs Money. 89 

0 


England may grant a Se- 
eg againſt the De- 
fendant in Treland, but it 
muſt be after a Sequeſtration 


taken out here, and Nulla 


the SECOND VOLUME. 


in Truſt | 


durt of Chancery in | 


Tſlue. 5 OR 
In caſe of an Iſſue ont of Chan- 


| cery, it is proper to move 
that Court for Coſts for not 


Special Ju- 


move there for a 
| Page 68 


ry. 


going on to Trial, or to 


Judgment, Vide Securities. 


Lurisdixion. See Court. 


In eafs of an Iſſue out of Chan- 


cery, it is 
that Court 
ry. i 


1 & to move 
21-906 


ra 


ths. _ th. 


— 


— EE TR 


: p-. > 
Ma. 


—_ 


55 Lapſe of Time, 


" APSE of Time relieved 
- againſt by a Court of 
_ Equity. 


in. See alſo Ffate for Life 
and Eftate for Tears. / 


Leſſor covenanted to renew the 
Leaſe at the Requeſt of the 
Leſſee within the Term ; 


bona returned, 261 


Leſſee did not Requeſt, but 
. * bis 


N 


67 


Leaſes and Covenants there 


Ring. See Prerogattve. 5 


A TABLE of the 


Principal Matters 


6 | his Exccutors do within the 

Term; Leſſor is compellable 
4 to renew. Page 196 
of ͤ a Church Leaſe which 
the Teſtator had ſhould 


die, the Teſtator's Execu- | 


tors ſhould purchaſe the 
Premiſſes for the Life of 
J. §. the Teſtator's Kinſman; 
the Purchaſe was made ac- 
cordingly; yet J. S. held to 
take no Intereſt by this Will. 
. e 


alſo Tit. Satigsfatton, alſo 

| Legacies given to marry with 

.. Conſent, &c. ſee Reſtraints 
on: 

tlage. 


One having a Wife and three 


Daughters, deviſes goo /. to 


his three Daughters equally, 
payable at their reſpective 
Ages of twenty-one or Mar- 
riage, and if all die before 
their Legacies are payable, 


then the whole to the Mo- 


ther; if two of the-Daugh- 
ters die before their Shares 
become due, the ſurviving 
Daughter is entitled to the 
whole. 8 
3 
Creditor who may come 
upon the Land, exhauſt the 


perſonal Eſtate, a Legatee | 


ſhall ſtand in his Place and 
be paid out of the real Aſ- 
oo; . "81 
Loegatec's both Chriſtian and 
Surname miſtaken, yet the 
Legacy good. 141 

* | | 


Deviſe, that if Ceftui que Vie 


” | 0 And my Executors ſhall have 
Legacy and Legatee. Vide 


arriage under Tit. Mar- 


a Creditor by Bond, or other 


One by Will gives ſeveral Le- 
gacies, & inter al, to ſuch 
of his Creditors with whom 
he had formerly compound- 

ed their Debts; this but a 
Legacy, and not to be pre- 

ferred to other - Legacies. 

— Page 296 

If I deviſe 100 J. to 4. at his 
Age of twenty-one, 4. dies 

before twenty-one; his Exe- 
- cutors ſhall not have the Le- 
gacy until ſuch Time as 4. 
| ſhould have come to twen- 
 ty-one if he had lived. 336 


the Intereſt. in the mean 
Time. 1 478 
But if I give a Legacy to 4. 
payable at his Age of twen- 
eee and if he dies before, 
then to B. and A. dies before 
the Legacy preſently, and 
not ſtay till ſuch Time as 
A. ſhould have come to 
twenty- one. 478 
A. by Will deviſes 500 J. to his 
Infant Grandſon, without ap- 
pointing any Time for Pay- 
ment, with Proviſo if he dies 
before twenty-one, then the 
Legacy to go over to B. the 
Grandſon ſhall have the In- 
tereſt of the Legacy during 
his Infancy. Jo 
The Court of Chancery in caſe 
of Legacies determines ac- 
cording to the Rules of the 


Law; as where I deviſe to 
my Daughter 1000 J. on 
Condition that ſhe marry. 
with her Mother's Conſent, 
with a Deviſe over in caſe 


ſhe · does not marry with 
LO ſuch 


twenty-one; B. ſhall have 


Common, not of the Civil 


— 


contained in the SECOND VOLUME. 


ſuch Conſent; if the Daugh- 
ter marries without her Mo- 


ther's Conſent, a Court of | 


Equity determines the De- 
viſe over and Condition to 
be good, though the Civil 
Law ſays they are both void, 
and that Maritagium debet 
e liberum. Page 531 
if a Legacy be aſſented to by 
the Executor, it from thence- 
forth becomes a legal Pro- 
perty. ibid. 
One gives a Legacy to a 
Daughter at twenty-one, 
Proviſo that if the Daugh- 
ter marries without the Con- 
pu of the . the 


Legacy to over; this 
Condition, t Deut eneral, 
muſt yet be underſtood if 


ſhe marry under twenty-one 
without ſuch Conſent, and 
on the Daughter's coming 
to twenty-one, the Court 
will decree her the Legacy. 


547 


Legacy. 
| Ademption of a Legacy. 


One placed 500 J. in a Gold- 
ſmith's Hands on his Note, 
and afterwards orders Part 

cout again, and then deviſes 

Joo . in the Goldſmith's 

Hands to J. S. this good for 

the whole 500. ſecas if the 
Teſtator had after the ma- 

king the Will drawn out 

Part of this Money; for this 
had been an Ademption pro 
tanto. | 

o II. 


| 


— ry 


5 


164 


A. having a Debt due to him 
from J. S. deviſes 5001. of 
it to B. and the Reſidue of 
it to C. but does not men- 
tion what the Debt is which 
is owing from J. S. A. re- 
ceives the whole Debt in 
his Life-time; B. dies before 
the Teſtator ; the Teſtator's 
receiving in the Debt in his 
own Life-time is an Ademp- 
tion of the Legacy, as 'to 

the Deviſe of the Reſp duum 
of the Debt; but it might 
have been otherwiſe as to 
the certain Legacy given to 


B. if he had ſurvived the 


Teſtator. Page 330 
One by Will gives 100 J. due 
to the Teſtator for Rent 


from . and now in B.s 


Hands; afterwards the Te- 
ſtator ſues B. for the Rent, 
and recovers it; yet this no 
| _ r of the Legacy, 
e Teſtator's ſuing for 

i might be occa . 
his thinking the Debt in 


Danger. | 9 1 


Is what Caſe 4 Ir ſhall or 


ſhall not be a Satiyfattion of 
8 Debt or other Demand on 
the Teftator's Eſtate. Vide 
eee i een 


line 21690 
Legaci es, Abatement and Re- 
funding. See Tit. Charity. 5 


One by Will gives ſeveral Le- 
gacies, and afterwards i in the 
ſame will, | apprebending 
that there will be a Surplus, 
therefore gives farther Lega- 

„ 2 


4 TABLE F the Principal Matters 


cies ; the. Legacies in the 
former Part of the Will | 


_ ſhall have Preference in Caſe 
of a Deficiency of Aſſets. 
Page 23 


One wakes a Will, then a <5 


dicil, and gives Legacies by 
both ; on a Deficiency of 
Aſſets they ſhall come into 
Average, 
In Caſe of a Deficiency, Chari- 
ty Legacies as well as others 
ſhall abate in Proportion ; 


but a Legacy of 31, to the 


Poor of the Pariſh, to be 
taken as Part of F unerals, 


and ſo no Abatement, 25 
Pounds Legacy to an | 


L 
Executor for Care and Pains, 


in Caſe of a Deficiency to 


abate in Proportion. ibid. 
If an Executor pays a Legacy 
on a Suppolition that there 
are Aſſets to pay all other 


| Legacies, and afterwards 
there is a Deficiency, the 
Legatee muſt refund. 


Legaci es Or Porti on ales 
lapſed of oxcts ngutſped. 


4 Father gives a Legacy to 


an Infant Child payable at 
twenty-one, in what Caſe, 


and in what Manner, the 


Court will allow Mainte- 


nance to the Infant out of 
the Legacy before it is ny 


A. deviſes 500d. Legacy. to tho 


_ ſecond Son of J. S. and de- 
viſes other Legacies to the 
other Sons of J. S. decla- 


3 Sons of. J. S. ſhall 


ibid. 


a7 


ung that if any of the 


| 
1 


die before they are capable 
of receiving their Shares, the 
Share or Legacy of him ſo 
dying ſhould go to the Sur- 
vivor; the ſecond Son dies 
in the Teſtator's Life-time, 
this 500 J. given to the ſe- 
condi Son ſhall not ſurvive. 
Page 330 

4. having a Niece. an Infant 
about the Age of ſeventeen, 
deviſes to — the Surplus of 
his perſonal Eſtate, — 
at Twenty-one, and if ſhe 
died before Twenty- one, or 
Marriage, then the Surplus 
to go over; decreed the 
Niece ſhould have the In- 
tereſt paid her in the mean 
Time, the Deviſe over be- 
ing a Condition —_ 


A. deviſes the Surplus of b 
perſonal Eſtate to fix per- 
ſons, to each a fixth Part; 

one of them dies in the Life 

of the Teſtator, this ſixth 
Part ſhall be taken as un- 
diſpoſed of by the Will, and 
go to the Teſtator's next of 
Kin, | 489 

Secus had it been a joint De- 
viſe, for then it ſhould have 

gone to the ſurviving Lega- 

es,, ibid. 

By a Marriage Settlement a 
Term for Years is crcatcd 

to raiſe 5000 J. for Daugh- 

ters, payable at their Age of 
Twenty-one, or Marriage; 
proviſo, that if any of the 
Daughters attain their Age 
of Twenty-one, or marry in 
the Father's Life-time, then 
the Portion to be paid with- 


in a Year after the Fathers 
Death; ; 


— 


5 e 


contained in bs SECOND VoLuns, 


- Death; alſo if any of the 
Daughters die before her 
Portion is payable, or before 


her Age of Twenty-one, or 


Marriage, her Share to go 
to the Survivors or Survivor ; 


there was Iſſue a Son and 


three Daughters, the firſt of 


whom married and received | 
her Portion, the ſecond at- 


tained Twenty; one, married 
and died without Iſſue, and 
her Husband adminiſtered; the 
third Daughter ſurvived both 
her Siſters; reſolved the Huſ- 
band, as Adminiſtrator of 
the ſecond Daughter, was 
entitled to her Share of the 
50007, ſhe having lived to 
Twenty-one, ſo. that the 
- Right veſted in her, and the 
Payment was only ſuſpended | ; 
till :bar Fathers Death, | 
Page 313 
A Legacy out of a perſonal 
Eſtate, payable to an Infant 
at Twenty-one ; if the In- 
fant dies before Twenty-one, 


his Adminiſtrators may have 


it; ſecus if the Legacy is 


2 chargod upon 1 real Eſtate. 


(610) 


Neither is there any Diverſity. 


where-« Portion or Legacy 
is charged by Will upon 
Land, = where by a Deed 


Twenty-one; for in both 
Caſes where the Infant dies 
before 9 it ſinks 
inte the Land. 


. 10 
8 1 
Tha £33. + 
_— 


yablo to an Infant at 


ee | 


| 


Where and from G Time 2 
Legacy ſhall carry e 


Ik a Legacy be given. out of 
Land, it carries Intereſt from 
tbe Death of the Teliagor, 

.. though no Time of Payme 

bo mentioned in the Will, 
n becauſe Land yields Profits. 
Page 26 
If out of perſonal Eſtate 1 lying 
- dead, it yields Intereſt — 
a Tear after the Teſtator's 
Death; but if a Time of 
Payment be mentioned, then 
latoreſt from that Time. 
4 ihid. 
If a Legacy be given. only out 
ok a Reverſion or Remain- 
dar, it ſhall not yield In- 
tereſt but from the End of 
the Year. : i hid. 
If out of a perſonal Etats on- 
diſting of Mortgages or 
Funds carrying Intereſt, and 
vo Time be; mentioned for 
Payment, it ſhall carry In- 
tereſt from the Donth of the 
Teſtator. | 27 
If a Legacy 0 Tros ht into 
Court, the Legatee ſhall loſe 
2 Intereſt while it remains 
Court; but if placed aut 
the Court at Intereſt, Le- 
| gates to ha ve ſueh _—_— 
411 L * 

A Legatce or Creditor 'coming 
in before a Maſter. for his 
Legacy or Debt, and not 
Party to the, Cauſe, all 


* 


. 


baue his Coſts; ſor it wes 
in his Power to have brought 
a Bill for einn, or 


Debt, 
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Debt, which would have put 
the Eſtate to further Charge. 


Page 27 
Specific Legacies. 


Though Bona Paraphernalia 
be not to be allowed to 
the Widow where there are 
not Aſſets at the Death of 
ber Husband, notwithſtanding 
contingent Aſſets afterwards 
fall in, yet under ſuch Cir- 


cumſtances ſhe ſhall have a 


| ſpecific Legacy. 
One poſſeſſed of 


his Executor, and dies leaving 
ſome Debts; if the Executor 
ſells the Term, the Purcha- 


ſer ſhall hold it againſt the | 


Deviſee; ſecus if ſold at an 
under Value, or if the Pur- 
chaſer knew that there were 


no Debts, or that the Debts | 


were or could be paid with- 
out breaking in upon this 
ſpecitic Legacy. 148 


Limitations, 
Statute of Limitations. 


Feme' Covert having 'a ſepa- 

tate Eſtate borrows Money 
- on Bond; the Bond not void, 
nor if ſix Years paſs barred 
by the Statute of 'Limita- 

en. 144 
A Truſt not within the Statute 
of Limitationss 145, 374 


One owing a Debt by Simple | 


Contract barred by the Sta- 

tute of Limitations, deviſes 

Lands in Truſt to pay his 
2 . 


'P 
a 'Term de- | 
viſes it to 4. and makes B. | 


Debts; this Debt, though 
barred by the Statute, is re- 
vived by the Will. Page 373 


Lis pendens. Vide under Tit. 


Bill. | 


London and the Cuſtoms 
thereof. N 1 | 

Though it may be a Queſtion, 
whether the Child of a Free- 
man of London, upon re- 
ceiving a ſuitable Portion, 
may releaſe to the Father 
the Orphanage Part, yet if 
the Child, or the Husband of 
ſuch Child, covenants to re- 
leaſe to the Executors after 
the Freeman's Death, this 
good, and Equity will exe- 
cute the Covenant. 272 
Any Lands of Inheritance ſet- 
tled by a Freeman on his 
Child no Advancement; ſe- 
cus of a Leaſe for Years; 
but if Lands of Inheritance 
arc given as an Advance- 
ment, and in Bar of the Cu- 
ſtom, and accepted as ſuch, 


this will bind in Equity, 274 


A Father bequeaths to his 
younger Daughter 3500 J. 
the Son ſwears by his An- 
ſwer, that his Father on his 
Death- bed recommended it 
to him to let his Siſter have 
an Annuity for her Portion; 
the Daughter has alſo a 
Right to her Orphanage Part 
by the Cuſtom; the Son be- 
ing the Father's Executor 
agrees with his Siſter, then 
forty Years old, to give, and 
does ſettle an Annuity of 
250 J. per Aunum on his 4 
er 


contained. in the SECOND VOLUME. 


the other Siſter is Witneſs to 


ſter in lieu of her Portion; 


the Deed, and the Agree- 
ment made by the Con- 
ſent- of the Relations; Bill 
brought by the other Si- 
ſter's . Husband to ſet aſide 
this Agreement, diſmiſſed 
with Coſts. Page 274 


'The perſonal Eſtate of a Free- 


A 


before received into Hotch- | 


man ſhall be applied to pay | 
off Mortgages preferably to | 


the Cuſtomary or Orphanage 


Part; ſo againſt a reſiduary | 


Legatee; but not againſt: a 
pecuniary or ſpecific. Lega- 


The Statute | of - Diſtribution 
is grounded on the Cuſtom | 


of London. n 


Freeman of London having 


but one Child advances that 


Chbild in Part only; the Child 


ſhall take a full Share with- 
out bringing what ſhe had 


pot; for the only Meaning 


of bringing the Child's Share 


into Hotchpot is, to make an 


Equality among the Chil- 


If 


en. 26 N 
a Freeman has ſeveral Chil- 


dren, or but one Child, and 


has in his Life-time fully 
advanced that one Child, 'or 


all his Children, he may 
_ diſpoſe of his Eſtate as if 


his Wife before Marriage for | 
her Cuſtomary Part, it is the | 


If a Freeman has advanced his | 


ment does not appear under 


there were none; ſo if the | 


Freeman compounds with 


ſame as if no Wife. 527 


Child on Marriage, and the 
Certainty of that Advance- 


Vol. II. 


the Freeman's Hand, this 


is to be taken as a full Ad- 
vancement; but the Free- 


man's Declaration alone in 


his Will that he has fully ad- 


vanced his Child, is not of 


it ſelf ſufficient Evidence. 


A 


. 58 ' Page 527 
Freeman by his Will gives 
35 J. to his Daughter, pro- 
vided that if ſhe refuſe to 
give a Releaſe, or put the 


Executors to any Trouble, 


then her Legacy of 35h. to 


go over to her Siſter's Chil- 


| dren; the Daughter claims 


her Orphanage Part, and the 


| Husband joins in the Claim, 


Legacy; decreed the Daugh- 


and does not claim the 35 J. 


ter and her Husbaud's claim- 
ing the Orphanage Part was 
a Forfeiture, and that the 
35 J. being veſted in the De- 
- viſee over, Equity will not 


| Lunatick. See alſo Court of 


A 
N 


eit it. 5 


328 


Chancery, 


Lunatick is never to be look- 


ed on as deſperate. 265 


o Objection, that the Com- 
mittee of the Lunatick's Per- 


' ſon is the next of Kin, and 


will on his Death come in 
for a Share by the Statute 


of Diſtribution; it being for 


the Intereſt of the next of 
Kin to prolong the Lunatick's 


Life, whereby the perſonal 


Eſtate will be encreaſed, 


544, (638) 


Father or Uncle deviſes the 


* 


Cuſtody of a Lunatick's Son 


9 R 989 
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A I ABLE of the 


Principal Matters 


or Nephew, who is above | 


twenty-one ; this is void. 
— Page (638) 
The Court will not grant the 
Cuſtody of the Lunatick's 
Perſon to the next Heir; 
but. the being entitled to a 
Share of the perſonal Eſtate 
by the Statute of Diſtribu- 
tion is no Objection. (ibid.) 
Inconvenient to grant the Cu- 
ſtody of the Lunatick to 
two. ds I» 


- Maintenance, 


A Father gives a Legacy to 
an Infant Child payable 
at twenty-one; in what Caſe 


and in what Manner the | 


Court will allow Mainte- 
nance to the Infant out of 
the Legacy before it is due. 

i” 


Uſual for the Court, where | 


younger Children are left 
deſtitute, to. make ſuch a 


liberal Allowance to the |. 


Guardian of the eldeſt, as 
that he may thereout be en- 
abled to maintain all the 
Children. 22 


So where a Legacy has been 


deviſed over in caſe of the 
Loegatee's dying before twen- 
ty- one, the Infant Legatee 
has been allowed a Mainte- 
nance out of the Intereſt. 
* ibid. 
A reverſionary Term for rai- 
ſing Maintenance and Por- 


tions for Daughters ſhall, in 


caſe of Neceſſity, be mort- 


gaged to pay either, and 
when fallen into Poſſeſſion, 
ſhall pay all the Arrears of 
Maintenance incurred before 
it came into Poſſeſſion. Page 
Maintenance Money for a 
Child not to be taken as an 
Advancement. 449 
By a Marriage Settlement 
_ Maintenance for Daughters 
is made payable Half-yearl 
at Lady-day and Michael- 
Mas, until the Portions be- 
come payable, which is at 
_ eighteen or Marriage; a 
Daughter attained her Age 
of eighteen the 16th of Au- 
guſt; decreed to have her 
Maintenance pro ratd from 
the ' laſt Lady-day till the 
Time of her attaining eigh- 
teen. 0 


# 
+ 5 


Marriage. See alſo under Tit. 
Baron and Feme, Agree- 
ments on Marriage, ſee un- 
der Agreement. 


Reftraints on Marriage. 


One deviſes the Reſidue of his 
perſonal Eſtate to J. S. pro- 
vided ſne marties with the 
Conſent of his two Execu- 
tors; on the Death of one 


Executor, the Condition be- 


ing a ſubſequent one is bc- 
come impoſſible, and ſhe 
may marry without the Con- 
ſent of the Sutvivor. (626) 
Where there is a Condition, 
that a Feme ſhall marry 
with the Conſent of two 


| Executors, and one, without 
Nan, 


contained in he SECOND VoLUME. 


" Bagh is againſt the Match, 
the Court will diſpence with 
his Conſent. 


- Baſter and Servant. 


Father, on binding his Son Ap- 
pretence, gives Bond in 


1000 f. for his Son's Fideli- | 
the Son imbezils. 200 J. 


- hich the Father pays, but | | 


deſires the Maſter not to 
| truſt his Son any more with 
the Caſh; the Maſter does | 


with bis Cath, and is negli- 


gent in calling him to Ac- | | 
the Son , imbezils | 


count; 
ooo i. more; the Father is 


liable, but not to anſwer 
more in the Whole than 
1000 J. "POE the 2 | 
| 288 


200 J. 


Hy | Watter' Repozt. 


Sufficient if a Maſter's Report A 


is filed before any Proceed- 
| ings had thereon, tho not 
within four Days after it 
was made. 517 
Not ufual to have Reports of 
Pa s Accounts Sem. 
ed. 661 


Serber. e 


Where e is W upo n 
a real Eſtate, which Bate 
itſelf comes to the Perſon 
entitled to the Money, if in 


Fee, the Charge is merged ; 


but where the 1001. charged 
is ſecured by a Term or other 


. Eis) 


truſt the Apprentice again 


f 


4 


Y 


legal Eſtate in a third per- 
ſon, there the Charge is not 
merged; nor if the Eſtate, 
which comes to the Perſon 
entitled to the ene, be 
only an Eſtate-tail. Page 


(604) 
Peſlenger. . Vide Pꝛoteſs. 


ap Piſpleading. 5 


Court will not deine on a 
Matter purely of * 


ins. 70 


Pines. 


one ſeiſed in Fee conveys the 
Lands, and all Trees and 
Mines, to Truſtees in Fee, 
to the Uſe: of 4. for Life, 
Remainders over; A. cannot 
open the Mines or cut down 
the Trees. 242 
Tenant for Life of Coal-Mines 
-may open new Pits or Shafts 
for the working of the old 
Vein of Coals. 388 


| Hathrdow to grant an Injunc- | 


tion to ſtay the working of 
a Coal- Mine. 389 


One ſeiſed of Lands wherein 


hifi are Coal 


on FH in Tail, Remainder 
to B. for Life; 4. opens 
the Mines and works them, 
and dies without Iſſue; B. 
may continue working in 
all Mines n 8 


ibid. 
Podus. "ou Tithes. 


Poney. | 
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Fe 


One by Will made in England 
deviſes an Annuity in Fruſt 
for his Wife out of Lands 

in Treland, the Teſtator, his 
Wife and the Truſtee re- 
ſiding in England; the An- 
nuity ſhall be paid in Eng- 
land, and in Engliſh Money, 
and the Eſtate bear the 
Charge of the Return. 


Page 88 


So if one in England gives b 
Will a Legacy out of Lan 


in Ireland, the Legacy ſhall 


be paid in England, and in 
Engliſh Money. 

Money 
75 if inveſted in Lands and 


other Things, cannot be pur- 
ſued ; wherefore if a Re- | 
_ ceiver of Rents, or an Exe- 
cutor in Truſt, lays out 
the Rents or Aſſets in a 


Purchaſe of Lands in Fee, 
and dies inſolvent, the Pur- 
chaſe will not be liable; 
but if ſuch Receiver or Exe- 
cutor in 'Truſt does by Wri- 
ting own that ſuch Purchaſe 


- 89 | 
has no Ear-Mark, and | 


was made with the Truſt 


Money 
Declaration of Truſt to bind 
the Eſtate, . 


Money agreed to be laid out in 
Land. See Tit. Agreement, 
and Matters controverted be- 

teen the Heir and Execu- 

tor, under Tit. peir. 


2 


this is a ſufficient | 


415 


| 


Vortgage. Vide Intereſt, and 
alſo Securities, 


_ Redemption and Forecloſure. 


A Bill in Equity will not lie 
to redeem a Mortgage of 
Chambers in the Inns of 

Court, but the Plaintiff muſt 

| apply to the Bench, or to 
the Judges of the Society; 
ſecus if on Application To 

Bench they refer the Plain- 

tiff to his Remedy in Equity. 

10 EI} og I 

One poſleſſed of a renewable 

Term mortgages it to J. §. 

who gains a new Term from 

the original Landlord to 
commence after the old one; 
this new Term ſhall be 
ſubject to the old Equity of. 

Redemption. ibid. 

Te 2 


| 


| Mortgage and Tender of. Mo- 


ny due thereon. 


As to a Tender of Mortgage 
Money, there ought to be 
reaſonable Notice of paying 
it in; and if the Tender be 


the Money muſt be kept 
dead from that Time, be- 
cauſe the Party is to be 
ancore priſt. Six Months 
Notice is given to pay in the 
Mortgage Money at Lin- 
coln Inn Hall; tho' this be 
not the Place mentioned in 
the Proviſo of the Deed, yet 


where Money was lent in 
e ne Ton, 


inſiſted on to ſtop Intereſt, 


* 


* 


0 


contained i in b s be C 0: ND D Vol L 


* n 


UME. 


16M; and no Objection 
made to tho Notice, no Rea- 
ſon for a perſonal T dude 
or to make a Man carry a 
great Sum to a Perſon in the 
Country. Tage 78 


As to buyi 12 in of  Incum- 
brances, and what Uſe may | 


be made thereof, vide under 


Ti. Securities. 155 5 


”= 


A 


* 
Hv 
5 


the New River Water; the 


Wife cannot be barred with- | 


out a Fine, and where they | - 
both without a Fine mort- 
gage ſuch Share, the Wife's | 
paying Intereſt after the 
Husband's Death will not 
affirm ſuch warts jo? 6 2 


e vide * Moßtgage 


and Tender of Boner due 7 


thereon. 


Rad by Marriage Articles, . 


in Conſideration of the Mar- 
riage and of a Portion, co- 
venants to ſecure by a Term 
out of particular Lands, Por- 
tions for Daughters; there 
is Iſſue by the Marriage a 
D and the Wife * 
after which the Husband on 
a ſecond Matriage ſcttles 


Part of theſe Lands included |. 
Auch Settle- |- 


in the Term; 


ment, if without Notice of 
Vol. Il. 


. 
8 
8 FI _— 


Ben River T raters 2 


wand ſcifed i in Right of {+ 
his Wife of a Share in | 


, 


he former Articles, will take 
Place thereof. Page 439 
A Purchaſe pendente lite, tho 
without Notice, and for a 
valuable Conſideration, yet 
ſhall be ſet aſide. 482 
There ſeems not to be the ſame 
' Reaſon for obliging People 
to take Notice of the filing 
of a Bill as of a Decree. 483 


f. {CE 


T 


—＋—— 


3 


BY 


| Obligation. $6 Bond, 
10 | 
Office any Officer, | "4 


HERE the Soitor * 

paid the Officer his 
Pee, and be neglects his 
Doty, by which the Suitors 
Proceſs becomes Irregular, 
_ the Shitor i is to pay the Coſts 
to the other Side, but ſhall _ 
recover them 92 from the 


> Officer + (657) 


| And though the. Officer i in ſuch 


Caſe dies; his Executor will 
be ordered to pay the Coſts 
out of Aſſets, it being Matter 
ol Contract, and therefore not 
dying with the Perſon. Wide 


ondban. See London. 


* 


4. is indebted to B. hank out- 
laws 4. and Q having Goods 
of A. in his Hands, B. brings 


a Bill againſt C. to diſcover 
what Goods of J. C. has; 


C. may demur for that B. 
9 8 makes 


— II „ ———_ WW. 
» * 2 -- 


4 TABLE Fi the Principal Matters 


makes no Title to the Goods, 


as having no Grant from the 
Crown; alſo for that the 


Attorney General ought to 
be made a ""__ * 269 


Papi. | 


Y the Statute of 118 12 
N. z. cap. 4. a Papiſt is 


diſabled not only from pur- 


chaſing Lands himſelf, but 
alſo from taking Lands either 
by Deviſe or Settlement, the 


Word Purchaſe being uſed in |- 


Contradiſtinction to the Word 
| Deſcent. ; T3 37 361 


. So if Lands are 3 to be 


ſold in Truſt in the firſt Place 
to pay Debts and Legacies, 
and to pay the Surplus to 
F. S. a Þa pit, J. S. is ren- 
dered . of taking 


the Surplus, foraſmuch as [| 
it is a Profit ariſing out of | 


Land, and ſueh Deviſee by 


laying down the Money mw 4; 


prevent the Sale. | 

A Papiſt conforming at eight 
teen incapable of taking 
Lands deviſed to him under 
that Age. Onere. 6 
Secus where at the Time of 
the Deviſe ſuch Perſon is ſo 
young as not to be able to 
chuſe or underſtand any Re- | 
ligion. ibid. G 135 


Deviſe of Lands to Truſtees i in | 
"Truſt, if the eldeſt Son of | 
A. turn Proteſtant, then to | 


ſiuch eldeſt Son ; this a good 


' Deviſe, not to a Papiſt, but | 
do a Proteſtant. 132 


1 


| 


Deviſe to 4. a Proteſtant for 
Life, Remainder to V. a 
Papiſt for Life, NO 
to C. a Proteſtant ; 

B. being a Papiſt i 0 

to take, and E. ſhall take 
preſently in the ſame Man- 
ner as if the Remainder had 

been to a Monk. Page 362 

Deviſe of Lands to A. — 1e 
Remainder to B. a Papiſt 
for Life, Remainder to Tru- 
ſtees for the Life of B. in 
Truſt to let B. take the Pro- 
fits, and to preſerve the con- 
tingent Remainders; the 

Pruſt to let B. the Papiſt 
take the Profits is void; but 

| the Truſt to S tho 

contingent Remainders 

and in this Caſe the Grantor 

and his Heirs being Prote- 
ſtants ſhall have the Pro- 
fits during the Life of the 
Papiſt, after whoſe Death 

they ſhall go to B.'s Son, 
being a Proteſtant, - ibid. 

If a Papiſt was above the A 

of eighteen and fix Months 
7 the 2 1 16 

12 . 3- agam Papiſts was 

made, he is out of the for- 

mer Clauſo of that Statute. 


364 


| Paraphernalin. 


Bona Paraphernalia not to be 
allowed to the Widow: where 
there are not Aſſets at the 
Death of her Husband, tho 
contingent Aſſets afterwards 

fall in; ſecus of a ſpecific 


„ 310679 
Liable 


f Wot 


contained in 


the SECOND VOLUME. 

Liable only in Favour of Cre- | Two Obligors in a Bond bound = 
ditors, not of the Heir, nor | jointly and ſeverally, and 
conſequently of a Deviſce | one dies, the Executors of 


who ſtands in the Place of | the deceaſed Obligor may be 
the Heir. _ ſued in Equity for the Debt, 


Parol Agreement. | Vide A- 
. Ereement Parol, 


Parol Evidence. 4 Vide Epi | 


dente. 


The Parſon is a Corporation 
for taking of Lands for the 


Benefit of the Church, as the 


Church-wardens are for per- 
ſonal Things. 126 


Parties. 


A. is indebted to B. who out- 
Jaws A. and C. having 
Goods of 4.s in his Hands, 
B. brings 


are; the Attorney General 
ought to be a Party. 269 
One deviſes that his Execu- 
and leaves two Executors, 
one whereof dies, and the 
other renounces, and Admi- 
niſtration is granted to 4. 
who brings a Bill againſt the 
Heir to compel a Sale; whe- 
ther the Renouncing Execu- 


tor, in whom the Power of 
Sale Collateral to the Exe- 


cutorſhip was veſted, ought 
not to be made a Party. 


Page 544 | 


1 


tors ſhould ſell his Lands, | 


without making the ſurvi- 
ving Obligor a Party. Page 

Sane tt» 213 
An old Mortgage is made to 
B. for 3501. who in 1705 
makes an Under-Mortgage 


0 


to . for 300 ,. C. brings a 


Bill to forecloſe; B. the ori- 


gina] Mortgagee, or in Caſe 


of his Death bis Repreſenta- 
tives, ought to be made Par- 
BY . | LON rt (643) 


þ 2% 74 9 3 { ; 17 | | 
n 5 19 bra 138 8 
Partners and Partnerſhip. 


| It is a Reſolution of Conveni- 


ence, that in caſe of joint Tra- 
ders becoming Bankrupts, the 
joint Creditors ſhall be paid 


out of the Partnerſhip Effects, 


| | and the ſeparate Creditors 
a Bill againſt C. | 
to diſcover what theſe Goods | 


and if any Surplus of the 
Partnerſhip. Effects, after all 
the Partnerſhip, Debts paid, 
the ſeparate Creditors to 
come in; and ſo vice cerſd 
the Partnerſhip Creditors to 
come in on a Surplus of the 
ſeparate Eſtate. 500 
Two joint Traders becoming 
Bankrupts, firſt there is a 
joint Commiſſion, and the 
Commiſſioners aſſign; after- 
wards ſeparate Commiſſions 
and Aſhgnments under them; 
the Court held that the Af 
ſignment under the firſt Com- 
miſſion conveyed all the 


i 


1 4 WES; 308 | 


Bankrupt's 


þ 


—_ 
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and ſeveral, and conſequent- 
ly that the Conveyance un- | 


O 


dant had no Bill, and the 


On a Bill of Partition no Coſts 

of either Side, becauſe it is 
for the Benefit of both Par- 
Lands are conveyed in Truſt, 


Infant in Tail, as to the o- 
ther to B. who is of Age in 
Tail; 4. the Infant brings a 
Bill for a Partition; where- 
upon the Court decreed a 
Partition, but that the 'Tru- | 


he might join in confirming 
the Partition. | 


LS 


n a Bill to ſettle the Botinde- | 


Bankrupt's Eſtate, both joint 


der the ſeparate Commiſſion 
was void. Page 500 


Partition. 


ries of a Manor, it was de- 


creed that each Party ſhould | 


give to the other a Note of 


their Boundaries, in order to | 


have the Matter tried in a 
feign 


quity; in regard the Defen- 
Plaintiff might have tried it 


at Law, without coming 
into Equity. 376 


ties. 


as to one Molety to 4. an 


ſtees ſhould not convey till 
the Infant was of Age, that 
518. 
x | 


ed Iſſue; and the Iſſue | 
being found for the Defen- 
dant on three Trials, 
was not only allowed the 
. Coſts of all the Trials at 
Law, but alſo: thoſe in E- 


he | 


Stoppage no Payment at Law 
nor in Equity, unleſs under 
ſpecial Circumſtances, and 
in caſe of mutual Demands, 
where the Ballance only is 
the Debt. Page 128 
A Receipt indorſed ſigned b 
the Seller for the Purchaſe 
Money, if the Money be 
not really paid, is of no A- 
3 „ 


Payment of 4 Legacy x vide 
Legacy and Legatee, 


General Payment, how it ſhall 
In a Bill to compel a Per- 
formance of. an Agreement 
to transfer ork-Buildings 
Stock, the Bill alledged, that 
the Plaintiff paid 6 d. as Ear- 
neſt, and the Plea ſaid the 
Defendant did not xeccive 
or accept it as Earneſt; the 
| Plea ill, it not being mate- 
rial how or in what Manner 
the Defendant received or 
accepted it, but how the o- 
ther paid it; for quicquid 
ſolvitur ſoloitur ad modun 
ſolventis. e 
EE SAY BR. 


17 

0 | 16-4. 
Peer. 
* , 


A Peer diſinherited by his An- 
. ceſtor' is intitlod to the Fa- 
vour of the Court, and on 


} 


Bill and Anſwer, to have 
| © the 


ah 


ontained in the SECOND VoL 


—_—_. 


UME. 


the Family Deeds brought 
before the Maſter, in order 
to ſee whether any Thing 


can be diſcovered to his Ad- 


vantage. Page 177 
Ingratitude to the Crown for 


a Peer to deviſe away the 


Eſtate from the Honour. 


A Sequeſtration Niſi is the firſt 
Proceſs againſt a Peer or 
Member of the Houſe of 
Commons ; but if there be 
a Sequeſtration Ni againſt a 

Peer for want of an Anſwer, 
and the Peer puts in an An- 
ſwer which is inſufficient, yet 

the Order for a Sequeſtra- 
tion ſhall not be abſolute, 
but a new Sequeſtration Niſi 
ſhall iſſue. goals 


Perpetuity. See alſo Limita- 


tions of Terms for Tears un- 
A Perpetuity defined. =620| 
Fe V 


Where the perſonal Eftate ſhall | 


be applied to exonerate the 
Keal, vide Real Eſtate. 


One deviſes Lands to Truſtees 
in Fee, in Truſt to apply 
the Profits thereof until Sale 


for the Benefit of all his four | 


Children, and the Survivors 


and Survivor of them equal- | 


ly, and on farther Truſt, that 
as ſoon as the Truſtees ſhall 
ſee neceſſary they ſhall ſell 


Money for the Benefit of his 
four Children equally, to 
be paid at twenty-one or 

Marriage; 4. the eldeſt of 
the four Children attains 

_ twenty-one, marries, dies 

without Iſſue inteſtate, and 

leaving a Wife; decreed that 
the Lands being in all E- 
vents deviſed to be ſold, tho 
the Time for Sale was left 
to the Executors, was per- 
ſonal Eſtate, and A. s Widow 
muſt have a Moiety of his 
Share, and that the Profits 

of the Land until Sale muſt 
go as the Money ariſing up- 
on Sale would. Page 326 

An Eſtate for three Lives 
granted to A. his Executors 

and Adminiſtrators, is a per- 

ſonal Eſtate, and will on 

A. s Death be liable to his 

Debts by Simple Contract, 

as a Leaſe for Years would 


i N ; | i ' : F 6 3 ; 
FIRES A 
3 aͤntations. 
2 + 
+ . 4 7 * 
4 = ** ” 4% Vi . 


When an Application is made 


for a Sequeſtration to the 
Foreign Plantations, it ought 
to be to the King in Council. 
So an Appeal from Decrees 

made in the Plantations lies 
only to the King in 2 ory 

123 : | bid. 


14 


cos oo” 
By what Words jt ſhall paſs, 
ſce Expoſition ot Mods. 


the Premiſſes, and apply the 
. 


4 9 T- a Plea, 


4A TABLE of the Privivat Matters 


Plea, 


On a Suggeſtion of groſs Fraud, 
the Court will upon an ori- 
ginal Bill over-rule a. Plea 
of a Decree and a Report 
made and confirmed thereon, 
if the Suggeſtion of Fraud 
be not denied. Page 73 

Where the Defendant init on 


| 


the Benefit of the Statute of 


Limitations by way of An- 


ſwer, he ſhall at the Hear- 


ing have the like Benefit as 
if he had pleaded it. 145 
On Time given to anſwer, a 
Defendant may put in a 


Plea, for that is as an An- | 


ſwer, and on Oath. 464 


Poztionz 02 Pyoviſion fo? 
Childꝛen. Vide Malute⸗ 
nance; vide Legacies or Por- 
tion veſted under Tit. Le: 


gacy; vide Truft for raiſing | 
Portions and Payment of 


Debts under Tit. Truſt. 


being ſeiſed in Fee charges 
his Lands with 1000 J. a- 
piece to his Daughters, pay- 
able at twenty-two or Mar- 
riage, and if any die, then 
to the Survivors, but no Time 
limited when the additional 
Portion ſhall be paid to the 
ſarviving Daughters ; if one 
dies unmarried before twen- 
ty-two, the additional Por- 
tion ſhall not be paid to 
the ſurviving Daughters un- 


til the deceaſed — I 


2 


One has FRI Daughters, and 


9 


—_ 


ſhould have come to twen- 
-two. Page 271 
IF I ſecure a Portion to a « Child 
by Decd payable at twenty- 
one, out of Land, and the 
Child dies before! twenty- 
one, the Portion ſhall fink 
into the Land, and not go 
to the Executors; ſo if I 
deviſe a Portion Ka a Child 
out of Land, able at 
twenty-one, td the Child 
dies before ap ig one, the 
Portion ſhall ſink; alſo it 


f ſhall ſink as well for the 


Benefit of the Heres factus 
as of the Heres natus.; fo 
tho' the Money given to the 
Child be not ſaid to be for 
a Portion, if it appears to 
be ſo in Fact. Ir by the 
Will the Portion be e 
cout of the real and perſonal 
Eſtate, payable to the Child 
at twenty-one, and the Child 
dies before that Time, then 
ſo much as will ariſe out of 
the perſonal Eſtate ſhall go 
to the Executors or Admi- 
niſtrators, but what would 
ariſe out of the Land muſt 
a. | 276 
Where there is a Proviſo in a 
Will, that in caſe what is 
left to one Daughter ſhall 
exceed in Value what is gi- 
ven to another, the former 
ſhall refund pro tanto: 
| What is given to any of the 
Daughter's Children is to be 
looked upon a s given to the 
Daughter herſel 343 
Husband by Marriage Settle- 
ment ſecures a Portion for 
Daughters of the Marriage 


in Default of Iſſue Male; 
there 


— ͤ — 


contained. in the SE COND Vo L y ME. 


92525 — 


prey is one Daughter only ; ; | 
the Husband ſurvives that 
Wife, marries again, leaves 


Iſſue by his ſecond Wife, and | 


dies inteſtate, the Daughter 


by the firſt Marriage being 


an Infant, and her Portion 
not then due; if the Daugh- 
ter lives till 'the Portion is 
due, it is an Advancement 
85 tanto, 


the other Iſſue. Page 435 
Portions ſecured by Settlement 
out of Land, or articled io 
to be, are not to be pa 
| out of the perſonal Be 


Proviſion for a Child by 2 Ba 


ther by Will not to be 


nor 
for an 


brought into Hotch 
N. Proviſion of Lan 


the Statute of Diſtribution 
to provide for Children by 
Settlement; for which Rea- 
ſon a proviſion by Settle- 
ment is to be taken as an 
1 Advancement pro tanto. 448 


Two article, that whatever 
J. . ſhall 1 Will leave 
* to either them ſhould 


both; ſuch Agreement good, 


and ſhall be carried into | 


Execution by: this Court; al- 
ſo if after this one of them 
. contrives that F. S. ſhall 
leave Part of his Eſtate to 


7 * Nr in Truſt ay 


and myſt be 
rought into Hotchpot as to 


440. 
1 at the Time of making 


8 
8 Being only a defective Execu- 
Poltibllity. | 


equally divided betwixt | 


— ß SID 


7 this is is withio the 1 
tie | Page 182 
Poſlibility is affignable in Equi- 
ty for a valuabl e Conſidera- 
W. 8 F (4) 


Power and Exetution thereof, 


In what Caſes Equity il / help 
a defefiive Recaps of 4 
Power. kb 


Tenant y Life with Power 
to make à Jointure, Re- 
mainder over, Tenant for 
Life covenants to make 2 
$5: Pen to to a Wife in O 
ration of Marriage oy Vi 
tue of 
| N of 500 U 
and dies before making the 
Jointure; Equity will make 
it good. 222 


Husband having a Power to 


make a Jointure tg bis Wife 
by Deed, does it by Will, 
and ſhe has no other Provi- 
121 Equity will make this 


489 


tion of a Power; ſecus of 

a Non-execution, 
Baron and Feme ſoiſed in 

in Right of the Feme, by 


Deed and Fine ſettled the 
Premiſles to the Uſe of the 


Baron and Feme for their 
Lives, Remainder to t ir 
firſt, &c, Son in Tail, Re- 
mainders to the Daughters in 

Tail, Remainder to the Huſ- 
band and Wife and their 

Heirs, with Power to the 
Baron during the joint Ling 

0 


his Power 8 other- 
A Annum, 


- 


laſt Will, or any Writing pur- 


void, being without a Seal. 


valuable Conſideration, and 


Power of Revocation, See 


A I ABLE of the Principal Matters 


of him and his Wife, by his 


porting to be his laſt Will un- 
der Hand and Seal, atteſted 
by three Witneſſes, if Baron 
dies before his Wife, to charge 
the Premiſſes with 2000 J. 
be like Power, mutatis mu- 
zandis, to the Wife, if ſhe die 
firſt, to charge the Premiſſes 


with the like Sum; Huſ- 


band by Will under his Hand 
atteſted by three Witneſſes, 
but not ſealed, charged the 
Premiſſes with 2000 J. held 


1 Page 506 
Equity aids a defective Execu- 
tion of a Power, if for a 


this againſt a Remainder- 
man, or one not claiming 
under the Power. (623) 
Tenant for Life with Power to 
make a Jointure of 100 l. per 
Annum for every 1000 J. 
which he has with his Wife; 
may make ſeveral Jointures 
for every 1000 J. which he 
receives with her; and if 


ſuch Tenant for Life has re- 


ceived any Portion for which 
he has made no Jointure, 
the Remainder-man, on his 
Death, will be compellable 
to make the Jointure; but 
the Court will not compel 
the Remainder-man to make 
a Jointure where the Portion 
depends on a Contingency, 
or it is doubtful whether it 
will ever be paid. (648) 


{ 


2 


Pꝛerogative ok the Crown. 


When an Application is made 
for a Sequeſtration to the 
foreign Plantations, it ought 


to be to the King in Coun- 


ik ie $62 
So an Appeal from a Decree 
made in the Plantations lies 
only to the King in Coun- 
A. is indebted to B. who out- 
laws A. and C. having Goods 
of A.'s in his Hands, B. brings 
a Bill againſt C. for a Diſ- 
covery thereof; he ought 
firſt to have a Grant of theſe 
Goods from the Crown, 
which is not de jure, but 
ex gratid. 269, 270 


Preſentation to a Church oz 
e 


If an Advowſon only be mort- 
gaged, and becomes void, it 
ſeems the Mortgagee is to 
preſent, eſpecially if in the 
Decd the Agreement be that 
he ſhall preſent; but where 
one mortgages a Manor with 
an Advowſon appendant, and 
the Church becomes void, 
the Mortgagee, though in 
Poſſeſſion, ſhall not preſent 
until the Mortgage is fore- 
cloſed. | 404 
Mortgagee of an Advowſon 
preſents; the Bill brought 
by the Mortgagor muſt be 
within fix Months, in the 
ſame Manner as a Quare 
 Impedit. Ts 
| Paivilege. 


« — 8 


— FR N 


— 


contained in the SECOND VOLUME. 


ä 


Pꝛivilege. 


if an Ambaſſador's Servant | 


brings a Bill, he muſt give 
Security to anſwer Coſts, as 
being. a Perſon privileged. 


Pooceſs. See more under Con: 


Subpena. 
Where an Infant is 


the Service of the 
to hear Judgment 


on the Guardian; not on 
the Infant. (643) 
 Sequeſiration. 25 | 


'The Court of Chancery in 
England may grant a Se- 
queſtration againſt the De- 
fendant in Treland, but it 
muſt be after a Sequeſtration 
taken out here, and Nulla 
bona returned. 261 


When an Application is made] 


for a Sequeſtration to the 


Foreign Plantations, it ought | 


to be to the King in Council. 

| a „ 

Where the Sheriff has the A- 
merciaments, as in London, 
the Courſe was to grant a 
Meſſenger to bring in the 
Body on a Cepi Corpus re- 
turned; but now the Prac- 
tice is to deny a Meſſenger, 
and order the Sheriff to bring 

in the Body, elſe the Sheriff 
to pay the Plaintiff all the 
Coſts. 301 
Vol. II. 


Page 452 


A Sequeſtration Niſi is the firſt 
Proceſs againſt a Peer, or 
Member of the Houſe. of 
Commons; but if there be 
a Sequeſtration Niſi againſt a 

Peer for want of an Anſwer, 

and the Peer puts in an An- 

ſwer, which is inſufficient, 
yet the Order for a Seque- 
ſtration ſhall not be abſolute; 

but a new Sequeſtration Niſi 
ſhall iflue. © Page 385 

Latterly the Practice has been, 

that if the Defendant ap- 
pears to a Bill, and ſtands out 
in Contempt to a Sequeſtra- 


| tion, the Cauſe is ſet down 


to be heard, and the Record 
of the Bill 5 produced, and 
taken pro Comeſſo; but if 
Time be given to a Defen- 
dant to anſwer, though after 
Sequeſtration, and tho the 
Anſwer be reported inſuf- 
 - ficient, yet the Bill ſnall not 
be taken pro Confeſſo. 556 
The only way upon a D 
for a Debt to affect Land, 
is to proceed for a Contempt 
to a Sequeſtration; but ſuch 
Sequeſtration abates by the 
Death of the Party, which 
an Extent does not. (621) 


Attachment. 


The Attachments, on which an 
Order for a Serjeant at Arms 
is grounded, muſt be entered 
in the Regiſter's Office, elſe 
it is irregular. (657) 


Pꝛoſits. See Truſt for raifing 
Daughters Portions under 


by Tit. Truft, | 3 
9 Pꝛochein 


— 


Pꝛochein Amy, Vide Jnfant. 


Purchaſe and Purchaſer, and 
Purchaſe Money, See alſo 


One ſeiſed in Fee deviſes Lands 
to his Grandaughter for | 


Life, Remainder to his right 
_ Heirs Male for ever, and 


dies, leaving his Grandaugh- 


ter his Heir at Law, and a 
. deceaſed Brother's Son his 


next Heir Male; the Deviſe 


of the Remainder is void, it 
being neceſlary that he who 


chaſe, muſt be Heir as well | 
n 
By the Statute of 11 C 12 J. 


* 


claims as Heir Male by Pur- 


3. cap. 4. a Papiſt is diſabled 


not only from purchaſing 


Lands himſelf, but alſo from 
taking Lands either by De- 


viſe or Settlement, the Word 
Purchaſe being uſcd in Con- 


One poſſeſſed of a Term deviſes | 
it to 4. and makes B. his 
Executor, and dies, leaving 


1 


tradiſtinction to the Word 
Deſcent. 


ſome Debts; if the Executor 
ſells the Term, the Pur- 
chaſer ſhall hold it againſt 


the Deviſee; ſecus if ſold at | 


an under Value, or if the 
Purchaſer knew that there 
were no Debts, or that the 
Debts were or could be paid 
without breaking in upon 
this ſpecific Legacy. 148 
he Court will not compel a 


Purchaſer under a Decrce to 
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f 


| 


i 
f 
. 
d 


n 


A Reverſion expectant on 


. 


accept a doubtful | Title. 


Page 201 


A Receipt indorfed ſigned by 


the Seller for the Purchaſe 


Money, if the Money be not 


really paid, is of no Avail, 

| 5 
an 
Eſtate for Life is decreed to 


de ſold; B. is confirmed the 


beſt Purchaſer, and the Or- 
der made abſolute the iſt of 
January 1724; on the — 
Day of January 1726 B. is 
ordered to bring his Money 


into the Bank; the Life drops; 


as, if the Life had dropped 


the next Day after the Re- 


port of B. s being the beſt 


Purchaſer made abſolute, 


the Purchaſe muſt have 
ſtood, and as from that Time 
the Life was wearing, fo 
from that Time the Pur- 
chaſer ought to pay Intereſt. 
r if 410 


A Widow of a Freeman of 


Londen, who left Children 
and died Inteſtate, was enti- 


tled to four Ninths of his 
perſonal Eſtate, and having 


by Deed aſſigned over her 
four Ninths for her ſeparate 
Uſe in caſe of Marriage, to 


ſuch Perſons as ſhe ſhould 


appoint, and for want of ſuch 


Appointment, then to her 
Children; the Widow in- 


tending to marry a ſecond 
Husband, by another Deed, 
to which the Husband was 
Party, in Conſideration of 


the intended Marriage, and 
of a Settlement made on her 
by him, recites, that if ſhe, 
did not diſpoſe of 


her four 
Ninths, 


— — 


— — „„ 


contained in the SECOND VOLUME. 


Ninths, the Husband would 
be entitled thereto; and then 

| aſſigns it over to Truſtees, i in 
Truſt for the intended Huſ- 
band during their joint Lives, 
ſubject to her Control and 


Diſpoſal by Writing, after | 


Which ſhe dies without diſ- 
poſing of it; decreed the ſe- 


cond Husband i is as a Purcha- | 


ſer, and the Recital, that he 
would be entitled to it if 


the Wife ſhould nat dif- 
poſe als 1 was a Es | Page 


Ke 5 5 3 
Real Ettate, See Matters 
comtroverted between the Heir 


and Executor, under heir, 


alſo Agreement. 0 1 


| W here and where not the 

ſonal Efiate ſhall or. ſbal * 
be applied in Exoneration 79 
the real Efate. . 


: ONE ſeiſed in Fee of a ral 


and poſſeſſed of a pe 


ſonal Eſtate, by Will di bes b 


that his Legacies be paid out 
of his real Eſtate, and deviſes 
his perſonal Eſtate to his 
Children; bis Children ſhall 
have the perſonal Eſtate free 
from 
charged with the Debts, and 
the real Eſtate only ſhall 
be charged with the age 


cies. 


366 
Portions ſecured by Settlement 


out of Land, or articled ſo 


to be, are not to be paid 


e Legacies, but 


ont of the perſonal Eftate. 5 


Page 437 


If a Mortgagor borrows Mo- 


ney, though there be no 
Covenant in the Mortgagce's 
\ Deed to pay it, yet his Exc- 
cutor will be decreed to pay 
the Money in Diſcharge of 


the Land deſeended to the 
Heir. 455 


If one. mortgages Lands and 
dies, his e Eſtate ſhall 
90 in Eaſe of the real; but 


is Land, leaving B. his Son 
and Heir, and B. dies 4 
ving C. his Heir; B.'s pe 
ſonal Eſtate ſhall not * 4 
plied to pay this Mortgage, 
_ becauſe it was not B.'s Debt; 
ſo though 
being transferred 
Time, B. covenants to pay 
the Money, yet the Debt not 


being originally the Debt of 
B. his Covenant is only as 


Surety, and the Land the 
zs original Debtor, which C. 
all therefore e cum o- 
Heye. 17 596 


Recognizance, 
| Tit. Securities. 


Recovery, | 


Ceftui Jue Truft in Tail brings 
a Bill againſt his Truſtees 
to the Intent they would 
join in a e this not 
proper, but it is proper to 
pray that the Truſtees may 
convey the Premiſſes to Cſtui 


que Truſt in Tail, who may 


then luffer a Recovery; tho. 


if 


F 12 ſeiſed in Fee mortgages 
733 


the Mortgage 
s 


Vide under 


Principal Matters 


A TABLE of the 


if the Truſtees are alſo 'Tru- 
ſees for any Annuities ſubſiſt- 
ing, they are not compellable 


to part with the legal Eſtate | 


out of them to the Caſtui 
que Truft in Tail. Page 134 


285 Releaſe. 
Where one by Will gives a 
Debt which is owing to him, 


this cannot in Strictneſs ope- 
rate as a Releaſe, 332 


5 Review. 


A Commiſſion of Review to | 


reverſe a Sentence given by 
the Court 'of Delegates is 


Matter of Diſcretion, not of | 


Right; and if it be a hard 
Caſe, the Chancellor will 
adviſe the Crown to deny 
7. eg 


* 


Revocation. Revocation of a 
Will under Tit. Mill. 


Where in a 'Truſt Term to raiſe 
Portions there is a Power for 
the Husband, with Conſent 
of "Truſtees, to revoke the 
Uſes in the Settlement ; this 


ſuſpends the veſting of the | 


Portion. — 

If one has made himſelf Te- 
nant for Life of Lands in 
Dale, with a Power by an 
Writing, Cc. to revoke theſe 
Uſes and limit new ones; 
and he afterwards by Will 
deviſes all his Lands in Dale, 


* * 
8 
+ 


other Lands in Dale except 
theſe; they ſhall paſs, if the 
Will be circumſtanced as 
the Power requires, though 
no Mention be made of the 
Power. Page 415 


— 


„ 


Satlskadon. See alſo Tit. 


A Legacy given to F. S. 
ſhall not be taken to be 
_ Satisfaction of a ſubſequent 
_ 
Husband by Will gives an An- 
nuity of 10/. per Ann. to 
his Niece 4. an Annuity of 
10. per Ann. to his Niece 
B. and makes his Wife Exe- 
cutrix; the Wife by her Will 
gives 10/, per Ann. to the 
ſaid 4. and 10/. per Ann. 
to the ſaid B. widks Effect 
upon the Contingencies of 
their ſurviving their reſpec- 
tive Mothers; theſe muſt be 
intended additional Annui- 
ties, and not in Satisfaction 
of thoſe given by her Huſ- 
band's Will; fo though not 
given upon ſuch Contingen- 
cies, and greater in Point of 
Duration, yet if not expreſſed 
by the Wife to be in Satif- 
faction of the Annuities given 
by the Husband, the Court 
will allow them the Annui- 
ties given by both Wills. 
3 
One gives a Bond on his Mar- 
riage, either within four 
Months to ſettle Lands of 


Gc. to J. S. having no 
1 


100 J. Per Ann. on his Wife, 
| V 


hh A 


0" PII 


—_—.. 


contained in 


the SECOND VOLUME. 


or that his Heirs, Executors, 
Oc. ſhall 


pay her 2000 J. 
within four Months after his 


Death; Husband after this 


. $660k 


deviſes to his Wife Lands 
of 88 L per Ann. this ſhall 


not be taken in Part of the | 
per Ann. but only as | 
a Benevolence. (Page 614) 
Money and Land being Things 


of a different Kind, the one, 
though of greater Value, 


all never be taken in Satiſ- 


Scandal. 


not ſcandalous or imperti- 


nent, if the Plaintiff except 


to the Maſter's Report, he 


Where a Bill or Anſwer is re- 


muſt ſhew ſpecially wherein | 


it is ſcandalous or imperti- 
nent. 181 


ferred for Scandal, and re- 


the Maſter has once expung- 
ed this Scandal, the Party can- 


did not except to the Re- 


Þ 


ported to be ſcandalous, if 


not except, as it will not ap- 
pear on Record what that 


Scandal was; and it was the 


Party's own Fault that he 


port ſooner. 182 


'The Defendant having anſwer- 


ed the Bill, cannot after- 
wards refer it for Scandal. 


* * 
" * 
4 


N 


f (616) 


faction of the other, unleſs 
ſo expreſſed. 


School and School Matters. 


The King founds a School and 
endows it, appointing Go- 
vernors who have the legal 
Eſtate of this Endowment 
veſted in them, but there are 
no expreſs Words appointing 
them Viſitors ; reſolved a 

Commiſſion may iſſue to 
viſit and call to an Account 
theſe Governors. Page 325 


Scotland. 


* eee BA Copypholder in Fee by Will 
On an Anſwer's being reported 


Charges his Lands with his 
Debts; the Lands being in 
England, and the Heir an 

Infant in Scotland, the Cre- 


their Debts paid out of the 
Copyhold Premiſſes; where- 
upon the Heir appears, and 
there is an Attachment for 
Want of an Anſwer; but the 

- Heir being an Infant, the 
next Step is to bring up the 
Body; the Heir being in Scot- 
land, and out of the Reach 
of the Proceſs of the Court, 
the Plaintiff cannot bring up 
the Body; the Infant ſhall 
. anſwer by a certain Time, 
or ſhew Cauſe why a Re- 
£4 y ſhould not be appoint- 


Whether a Leaſehold Eſtate in 


1 


* Scotland can be valued here 


as perſonal Aſſets, as a Leaſe- 


I ͤ bold in Feland may. (622) 


9X : Seque⸗ 


ditors bring a Bill to have 


e the. 
=. 0 "PREY 


4 TABL LE : of the Principal Matters | 


 Sequeſtratfon. Vide under | 


Decree. 


e * 
is * 7 
: 


| Securities and Jncumbzances, 


- Judgments, Statutes and 
- Recognizance. 


Whore the Cognizee of a Statute 
extends Lands in one County, 
which Extent is afterwards | 
returned and filed, yet all 
the Lands of the Cognizor, 


though in other Counties, | 
ſhall be made liable upon | 
an Application | in Chancery. | 


[ts Page 91 


Third Mortgage buys in- the 
- i. firſt, though pending a Bill | 
brought by the o fobond Mort- 
gagee to redeem the firſt, 


vet the third Mortgagee 


mall tack the firſt to his | 


* 


third Mortgage. 491 


1 Creditor by Judgment, | 


- Statute or | Recognizance, 
buys in the firſt Mortgage, 


be ſhall not tack it to his 
Judgment, becauſe he did 


not lend his Money on the 
Credit of the Land, has no 
preſent Right therein, nor 
can be called a Purchaſer, 
1 WF) 
ir 2 winnen Mongegee le] in 
udgment or Statute, be- 
n the firſt Incumbrance, 
oh ſhall hold until by Law 
he can be evicted. 493 
Tho firſt Mortgagee lends. a 
further Sum to the: Mort- 
gagor upon a Statute. or 
| Judgment he ſhall retain 
2222 2 


28 meſne nn 
till the Statute or Judgment 


is paid. Page 494 


| If a puiſne Mortgages buys in 


a prior Judgment extended 
on an Elegit at an under 
Value, he Br hold the 
Extent till evicted at Law. 
ver i hid. 

But in all theſe. Caſes. there 


| muſt not be Notice of the 


meſne Incumbrance when 
the Money is lent. 495 
If a puiſne Incumbrancer buys 
in a prior Mortgage, and 
the legal Title be in a Tru- 
ſtee, or in any third Perſon, 
the buying i in ſuch Mortgage 
will not avail; but in all 
Caſes where the legal Eſtate 
is ſtanding out, the Incum- 
brances muſt be paid accord- 
ing to their Bflotlyeg ibid. 
* 1 3 ir 
Ship. * * 
1 51. % * 
on a \ Ship's being "repaired: i in 
the River Thats and fitted 
out there with new Rigging 
and Apparel, the Ship herſelf 
is not liable, but the Own- 
ers; ſecus if repaired or fitted 
out at Sea, where the Ma- 


ſter alone may W A 
5 the Ship. 48289 367 


olala Vide Artomey N 


South: "Se 02 other Stock. 


One transfers South-Sea Stock 
by Virtue of a forged Letter 
of Attorney; ; the Transfer 


contained in the: StconD Mos ME. 


* * — 


x 3 void, and the right 
. Owner not hurt, and the 
- Dividends received under 
this forged Letter of Attor- 
ney to be taken back from 
the Aſſignee and teſtored to 
- the right Owner. Page 76 
A Goldſmith, without any Or- 
ders from the Proprietors, 
| ſubſcribing Lottery Orders 
into the South-Sea, indemni- 
"fied by Act of Parliament. 
„ 

In a Bill to compel a Perfot- 
mance of an Agreement for 
transferring 5000 J. Pork. 
«Buildings Stock at 74, 5. 
per Cents, Defendant demur- 
red, but Demurrer over - ruled; 

. for the Caſe may be attended 


with ſack Circumſtances as | 


may make it juſt to decree 
a ſpecific Performance of the 


Parties oon Agreement, or at 9 6 = 5 
leaſt to pay the Difference, [5 


Statute, Vid e que b 


The. Judges pqually divided | | 
on this Queſtion, whether a | 
- Contra for Stock be within 
the Statute of ag > which | 
mentions Goods, 
Nerchandizes, fo as to re- 
qꝗuite the Contract to be in 
Writiog, or CUI 
to be paid, 5 
Buying and Selling of Stck 
will not make one a Bank- 
rupt. ibid. 
A. who is à Truſtee for B. of 


1000 l. South-Sea Stock, at 


the Deſire df B. borrows. 
: 4000h. on this Stock of the | 
Company, and B. receives 
the Money; A. pays the 101. 
per Cem. upon the late Act 
ed. to he diſcharged 


under Tit, 


Wares and | 


1 


able upon an e in 
Ser G7) 


A * 
* ” 


4 


of the Loan; thang B. had | 
forbid the Payment, yet he 
is liable. - Page 453 


Specific Deviſle oz Legacy. 
See under * "OT and 
Legatee. 


Specific 8 Ses 4 


gteement when to be perform- 
ed in Specie, and when not, 
weren. 


| Spititna Court. 


The Statute. . Diltribution 


made in Favour of the Prac- 
180 * the 0 . J Court. 


44" 


Stax of Limitations; „ 


e 


"+ 


. 


County, which . Is af- 


terwards teturned and filed, 


yet all the Lands of the 
Dognizor, though in other 


Counties, ſhall be made li- 


e 


1 T7 4 3 is 


eue Vide ban. | 
. Suppllcavie, 15 


The Court tender of Alber 


bie a ee. 20 


Surety, 


4 Ta LE n of the Principal Marters . 


ty, 


4 is Principal ina Recogrt 
zance for 5000 J. and B. and 
C. are Sureties, J. afterwards 
jointures his Wife in ſome 

Lands; without Notice, either 
to the Wife or her Friends, of | 


this Recognizance, and de- 


viſes his real and perſonal 
Eſtate to B. one of his Sure- 
ties, and dies; firſt the per- 
ſonal Eſtate of 4. the Princi- 
pal ſhall be applied towards | 
. ſatisfying this Recognizance, 
then his Lands devifed, the 
Deviſee being a Volunteer ; ; 
next the Paraphernalia of 
the Wife of -4. t 


: ſhall conteibuks' to make up 
the je 5 Tu 542. 


* , 


| 1 
Rf ON 


Survivo2 Vide alfo I inte 
85 nants. 


A Guardianſhip: is deviſed to | 


three, without ſaying and to 


the Survi vors or Survivor FJ. 
them; yet the Survivor ſhall | 
33 102 
a Bill] paſs, 
12 Part of the Inheritance. 
and the Plea. being over-| 


have it. 
Baron and Feme bring 
to redeem, Defendants plead, 


ruled 34 Coſts are given to 
the Plaintiffs, Baron dies; the 


Feme by 3 ſhall | -- 
496A. 


have the Colts, 

Where a Bond is given to a 
Baton and Feme during the 
Coverture, it ſhall 1 the 


e Principal, | - 
and laſtly the two —_— | 


—— IP * N 9 


4 


Death of the Baron ſurvive 
to the Wife. 497 


by EA 
a 


| 4. makes two  Executors, B. 


and C. appointing them re- 
 fiduary Legatees, B. dies; 
the whole alk? ſurvive to 
C. Vage 529 
Where a. bare Authority is gi- 


ven to two, it ſhall not ſur- 
vive without expreſs Words- 


ber N 1 (628) 


Es C'+ F 
144 


Tenants in Common; ; Vide 


"Jointenants, 
Tender : of. 8 vn va 
nn vid 
5 6 : " far , Thar. 7. 5 


tance." A 05 


4 300 Years in Nac a- 
cre afterwards purehaſes the 

Fee-ſimple in B.s Name, 
and deviſes 'Blark-acye to 

F. in Fee, but the Will 
is not atteſted. by three Wit- 
neſſes; the Term ſhall not 
becauſe attendant on 


8 to his firſt, Ge. Son 
in Tail, Remainder to Y. 
for Life, Remainder to his 
firſt, Ge. Son in Tail, Re- 
mainder to C. in Tall; af. 
Cuts 


poſſeſſed of @ Pains for 


contained | in . sro Vor bu. 


—— 


cuts Jaws 8 * and 
Z. baving no Son born, C. is 


entitled to the Timber both 


in Law and Equity. Page 
240 


4. ſeiſed in Fee of Lands de- 


miſed the Premiſſes to Tru- | 
ſtees D. C. and D. for 300 
Years, in Truſt to pay Debts, | 


and for a Charity; B. one 
of the Truſtees being in Pof- 


 » ſeflion, and as a Reveivar ap» | 


2 by the Cou 
down 10001, worth of 
. D. one of the other 
Truſtoes conſenting ; » B. 
the Truſtee for the Cha- 


2 or as Receiver, ought void for the Uncertainty; 


not to take — of | in 


may be , uninhabited, and 
be could ea 5 


his havin Poſleſion, with 
out which be 


cut down the Timber; ye 


the Timber muſt be oye: F 


according to what it would | 


* the End of the | 


A Truſtee of a Term * 


for a Charity 
Reverſion in 
not cut down the Timber; 
if he does, he muſt make 
Satisfaction to. the Charity, 


3984]: 


1 a Woche hay Timber 


is 8 to bo N the 
makes thoſe uk Timber 


- Which in their Nature are 


not ſo; as Birch, Beech and 
Pollard Trees, if the Bodies 
are found, to. be valued as 
Timber. (606) |. 


Walnut-Trees, whe of con- 


ſiderable Value, to 923 ell. | 4 


mated as n — 
Vol. IL 


| Whete Trees are > of 3 Fu 


haſes the 
a Bev; he fall | 


* 
PA 
8 4 . * 
* * 5 
* 4 T . 
, js % 2 5 : 25 


the Parties cannot agree in 
the Valuation of them as 


Timber; the Court will ſend 


it to de tried, whether by 


the Cuſtom of the Count 


any, and which, of t 
8 are * Page 
8 ) | 


2 


cite. 


[a this 6; ds of Oren 


for the Inhabitants of ſuch 
2 Tenement, or the Lands 
. therewith uſually enjoyed, 


the Tenement 


the Land often ſhifted and 
let with other Farms. 


Turkies tithable; but if Tithe 


be paid of the Eggs, then 
u Tube to be paß the 
Chicken. ets, ibid. 


M ills are tithable, | but to be 


paid only as a perſonal Tithe 
of the clear Gains, after all 


n of Charges _ 
Io a Bill for Tithes in 2 | 


- Exchequer, that Court ne- 


ver decrees the Payment of 
Tithes for the future, but 
Chancery does. ibid. 
A Modus, that in Conſidera- 
tion the Pariſhioners made 
bl the Tithe-Grafs into Hay, 
therefore the Pariſhioners, 


Inhabitants within the Pa- 


riſh, were to pay no Tithe 


1 the Herbage of dry and 
proſitable Cattle and tho 
e 1 eee 
S 


* 


— otn 


—— 


a T. ABLE of the Pri neipal Matters 


'Time out of Mind had paid | 


no Tithe of this Herbage, 
yet the Court held it to be 


a material Objection to the 
Modus, that Foreigners li- 


ving out of the Pariſh made 


the Tithe-Graſs into Hay, 
and nevertheleſs paid Tithe- 


Herbage. Page 520 
A void Modus, that the "ft bo #7: 


the Tithe Graſs into Hay 
ſhould not only excuſe that 
Ground from paying Tithe 
for Herbage, but that per- 

haps a ſmall Quantity of 
Meadow - Ground, by 
king the Graſs thereof into 
Hay, ſhould excuſe tho great- 
er Part of that Pariſh from 
paying Tithe-Herbage. 521 


A Modu in Relation to the 


Tithe due to the Parſon, 
may be a good Bar to the 


payment of a ſmall Tithe | - 
duè to the Vicar; becauſe all“ 


the Tithes did at firſt belong 
to the Parſon, during whic 


Time he might agree. to 
ſuch Modus. +17 $38; 


Pariſhioners only bound to cute 
the Graſs and to lay it into 


Heaps or Cocks, but not to 
make it into Hay. 523 


A Modus, that every Occupier | 


of Land within the Pariſh, 
of A. living out of the Pa- 
riſh, ſhall pa y 1d. er Acre 
for all Pain, Lan *Avithin 


the Pariſh; but if he lives | 


within the Pariſh, »to pay 
Tithes in Kind; a good Mo- 


dus. 8 44 565 1 
Every Modus muſt 4 cortain, | 


elſe it is void, andno Length 
of Time will make it 0. 


thus a Modus to pay 14, per | | 


7 
. 


ma- 


ah or thereabouts, for 
every Acre, is void; but a 
Modus: to pay 12 d. per A- 
ere for every Acre of Up- 
| Tank, and 6 d. for every A- 
of Marſh-Land good. 
oy | Pape 572 
A daher del not be ths ſame 
every Year, as while the Re- 
ligious Houſes held the Lands 
in their o-n Hands. b bid. 
Not neceſſary to ſhew a Moda 
bad a reaſonable Commence- 
ment, for it might at firſt be 
ſo, and yet not be capable 
of being ſhewn at this great 
Diſtance of Time 573 
Suffioient that the Parſon, Pa- 
tron and Ordinary, might at 
- firſt make this Agreement, 
and biad the ſucceeding Par- 
ſons; and though the Inſtru- 
_ of the Agreement be 
loft, yet N agen m be 


| ood. M6 f 6: 1n$73 
"Trees. 50: Timber 45 


1 o_ + ” 
. * * * * 
4 1 . f 
WELLS. 7 r 


1 1 
f 1 — 
0 * 
» " | 


5 of an Iſſue out of 
Chancery, it is proper to 
move 4 Court g Cod 
in not going on to Trial. 68 
The Court refuſed to grant a 
new Trial after a Trial at 
Bar, where the Iſſue tried re- 
lated only to the Intention 
of the Party, not to any 
legal Title, and where the 
Queſtion might have been 
determined at the Hearing, 
| 1 ever ſending it to 


7 41 - f 


6 
— 


contained ' in . the SECON D > VOLUME. 


— 


- Truſt and cut, 


Alſo when and Low to be char-\ 
| ged and W ek 


. ve Naß in Tall Bb. J 
fs, 9 againſt his a bigs | 


> 
— 8 —— - 


* my 
: 


” << SS rr 


n Rowe yet decreed that a 
Truſt-Eſtate was not for- 
| Feited by a Fine. Page 146 
5 a Deviſe of all the * of 

his real Eſtate, an Eſtate of 
which the Teſtator was but 

Truſtee paſſes, 198 
Though where a Copyhold is 
furrendered to the Uſe of a 


to the Intent that they 


of Limitations. 
On a Marriage Settlement 


'Truſtces and their Hei 


Life, Remainder to the Uſe | 
of the Wife for Life, Re- 
mainder to the Uſe of the 

frirſt, Ge. Son of the Mar-“ 
| riage in Tail Male; theſe 
imitations to the Uſe of 
the Husband for Life, Gc. | 
are \ Truſts only, not Uſes; 
and when the Husband and 


Wie lovied a Finotou Mort. | 
tho 


gee to raiſe M 

the Fine 3 been a 

Forfeiture of the Wife's E. 

Iz bad .the +5 | 
ao, . | againſt 

which — would ns not re- 


145, 374 


Lands were conveyed in 
Truſt to the Uſe: of the 


irs, to 
the Uſe of the Husband for | 


Will, there need not be 


ſhould join in a Recovery; three Witneſſes to ſuch Will; 
tis not e is pro- yet a Truſt of a Copyhold 
per to pray that the Tru- | - cannot paſs but by a Will at- 
; [Nees may the Pre- teſted by three Witneſſes. 261 
miles to Cat gur Traft in Baer. . ſee in the 
Tail, who may then ſuffer | Note. a latter Reſolution to 
, af Recovery; though if the | the contrary. TILE 

Truſtees are alſo Truſtees for Que buys an Eſtate in the 
any Annuity. ſubſiſting, they | Name of a Pruſtec, who 
are not compellable to part |. gives a Bond in 200 J. Pe- 
with the lapal Eſtate _ of] nalty to afſign the Eſtate as 
tem to the vue; Truſt | | the Ceſtvi que Truft or his 
is. T ails;! 1.6, e134 1 - Executor Gould direct C 
A Truſt not within-tho Statute Aae qu, Truſt dies, and his 


Executor brings Debt on the 
Bond, recovers 1 
bas the Money pa 
ter which he 4 a Bill to 
| have the Conveyance of the 
Eſtate; Truſtec decreed to 
., convey to the Plaintiff, and 
to account for the Profits, 
but to diſcount, and be al- 
lowed the 200 l. and Intereſt 
_. which he paid. 314 
4. ſeiſed in Fee of Lands * 
miſed the Premiſſes to Tru- 
| Foes ROE ger ie. go 
in Truſt to pay Debts, 
20 & a Charity; . one 
of the Truſtees being in Poſ- 
ſeſſion, and as a Receiver ap- 
down 1000 /. worth of Tim- 
bet, D. ons of the other Tru- 


| ſees 


conſenting; B. the Tru- 


ſtee 


id him; af- . 


rr 


4 Tas LE = of t the  Priveipal erte 


ſtee for the Charity, or as 
Recciver, ought not to take 
Advantage of his having Poſ- | 
ſeſſion, without which he | 
could not cut down the 
Timber; yet the Timber 
muſt be 5 according 

what it would be worth 22 
the End of the Term. hd 


1 4 Receiver of Rents, or Ex. 
ecutor in Truſt, lays out the 
Rents or the Alſets i in a Pur- 
chaſe of Lands in Fee, and 
dies inſolvent, the Purcha 
will not be liable; but 
ſuch Receiver or Executor 
in Truſt does by 
own that this Purchaſe 
wes made with the Truſt- 


Money, the ſame is a Decla- | 
ration of Truſt ſufficient ed | 


bind the Eſtate. 


the Deſire of BB. borrows 
4000 J. on this Stock of the 
Company, and B. receives 
the Money; 4. pays the 100. 
per Cent. upon the late Act 
7 Geo. 1. to be diſcharged of | 
the Loan; tho B. had for- 
bid the ee yet he is 
liable. 453. 
The Court will not on Motion 
or Petition order an Infant 
Truſtee to convey purſuant 
to 7 Aun. cap. 19. unleſs the 
Truſt appear in Writing, but 
in ſuch Caſe will leave the 
Ceſtui que T ruſt to get a De- 
cree. by Bill. 549 
Truſt- Eſtates are to be govern- 
ed by the ſame Rules of 
Deſcent as legal Eſtates. 


> 


«|, 


4. who is a Truſtee for B. e | 
10000, South-Sea' Stock, at 


15 what Caſes an Neha 
— be only a "<a vide 


to | Truf for raiſin Da bt, 
Portions + Dog 7 
Debts, See alſo Portii 
and Proviſions for Child 


If in a Troft-Term for reifing 
Daughters Portions & parti- 
. cular Method of raiſing them 
be directed, this implies a 
Negative that they ſhall not 
be raiſed any other Way; 
as where it nth to raiſe the 
_ Portions out of Rents, Iſſues 
and Profits, as well by lea- 
ſing for three Lives or twen- 
ty-one Years, at the old 
Rent; it was held to extend 
only to raiſe the Portions by 
annual Profits, or by Leaſing, 
and not by-' Mortgage or 
Sale; and if the Neuster 
mortgages for the Portion, 
the Mortgage is void, When 


: the Portion might have been 
raiſed by the Profits. Page 14 


The natural Meaning of the 

Word Profits when uſed in 
Proviſion for Childrens Por- 
tions, and upon what Occa- 
ſion the Senſe has been. e * 


| larged. 


[ Where a Portion i is to be raiſed 
2 annual Profits or Fines, if 


no Time be appointed, the 
portion is not due till "fach | 
Time as it might be rpc. I 


The Truſt of u Term was for | 
railing - of a Portion for a 


= 643, 668 | 


Det in Default of We - 


Male 0 


* 
n —_—_————. 


contained ; in the SECO VoLUME. 


Male, payable at eighteen « or | 
Marriage, or as ſoon after- 


wards as the ſame might | 


conveniently be raiſed ; the 
Mother died leaving no Son, 
and only one Daughter; the 
Court was of Opinion that 
the Portion could not be 
conveniently raiſed by Sale 
of the Reverſion. Page 93 


Where there is a Power in the 


Truſt-Term to raiſe Por- 
tions, for the Husband, with 
Conſent of the Truſtees, to 
revoke all the Uſes, this (uf. 
pends the veſting of the Por- 
tion. 3 
In a Marriage Settlement a 
Term for Years for ſecuring | 
younger Childrens Portions | 
is by Miſtake made fubſe- | 


COT I I IR 


quent to the Eſtate-tail li- | 


mited to the Sons; 3 this 


A reverſionary Term for raiſing | 
Maintenance and Portions 
for Daughters ſhall, in _ 
of ' Neceſſity, be mortgage 
to pay either, and when fa 


all the Arrears of Maite 
nance incurred before it 


came into Poſſeſſion. 179 | 


One deviſes Lands to Truſtees 
in Fee, in Truſt to apply 
the Profits thereof until Sale 

for the Benefit of all his four 
Children, and the Survivors 
and Survivor of them cqual- 

ly, and on farther Truſt, that 
as ſoon as the Truſtees mall 
ſee neceſſary they ſhall ell 
the Premiſſes, and apply the 
Money for the Benefit of his 
four Children equally, to | 


ar 
len into Poſſeſſion ſhall ws) other Lands to Truſtees to 


oy pay. bis Debts, the Lands i in 


4 


be paid at — or 
Vol. II. 


Martian; 4. the eldeſt of 
the four Children attains 
twenty-one, marries, . dies 
without Iſſue inteſtate, and 
leaving a Wife; decreed that 
the Lands being in all E- 
vents deviſed to be ſold, tho 


the Time for Sale was left - 
to the Executors, was per- 
ſonal Eſtate, and A. s Wilo, 
muſt have a Moiety of his 


Share, and that the Profits 


of the Land until Sale muſt 


go as the Money ariſing up- 
on Sale would. Page 3 20 
One owing a Debt by Simple 


Contract barred by the Sta- 
tute of Limitations, deviſes 
Lands in Truſt for Payment 
of his Debts; this Debt, tho 
barred by the 7 05 is re- 
vived by the Will. 373 


One deviſes his Lands in D. to 
helped in Equity. 151 | 


his Couſin an Infant, at 
ber Age of twenty-one, ſub- 
to the Incumbrances 


vn eden on, the Rents during 


#3 


the Infancy to be paid to her 
Father, and deviſes all his 


being mortgaged ; ; this 


Mortgage ſhall be diſchar- 


ged by Monies ariſing from 


# the Sale of the other Lands, 


386 


If a ; Deviſe be to Pxachitois of 


755 Equity of Redemption 


J only for Payment of Debts, 


this is but equitable Aſſets, 
and to be applied to pay all 


Forts of Creditors equally. 


deviſes all his real and 5 | 
ſonal Eſtate to his Execu- 
tors and their Heirs, i in Truſt 
9 Z | to 


4 
* 


A TABLE of the Principal Matters 


to ſell and pay all his Debts; 
his real Eſtate being only 
equitable Aﬀets, and the 
Teſtator leaving Debts by 
Bond and Simple Contract, 
if the Bond Creditors are 


paid Part out of the perſonal | 
E:ſtate, they ſhall bring it 


back again into Hotchpot, or 
| ſhall not have any Thing 
out of the real Eſtate. Page 


416 


The Teſtator's Heir at Law 

who oppoſed the Will as to 
Part 47 the Land deviſed 
thereby, yet being a Credi- 


tor was let in to the Reſidue 


of the Fund created by the 


Will for Payment, 6c. 418 | 


 Husband by Marriage Settle- 
ment ſecures a Portion for 
Daughters of the Marriage 
in Default of Iſſue Male; 
there is one Daughter only, 
the Husband ſurvives that 


Wife, and marrying again, 


leaves Iflue by the ſecond 


Wie, and dies inteſtate, the | 
Daughter by the firſt Mar- | 


riage being an Infant, and 
her Portion not then due; if 
the Daughter lives till the 
Portion 1s due, it is an Ad- 
vancement pro tanto, and 
muſt be brought into Hotch- | 
pot as to the other Iſſue. 
Portions ſecured by Settlement 


out of Land, or articled fo | 


to be, are not to be paid 


out of the perſonal Eſtate. | 


Fe | . *, 437 
Upon a Marriage Settlement 
Lands are limited to the Uſe 
of the Husband and Wife for 
their Lives, Remainder to 


their firſt and every other Son | 


4 


in Tail, and in Default of 
Iſſue Male of the Marriage, 
to raiſe 2500 J. for Daugh- 
ters payable at twenty-one 
or Marriage, which ſhould 
firſt happen, and out of the 
Profits to pay 100/. per An- 
num for Maintenance ; the 
firſt Payment of the Mainte- 


nance to commence after 


the Eſtate of the Truſtees 


' ſhall have come into Poſſeſ- 


ſion; Husband dies without 


 Iflue Male, leaving a Daugh- 
ter and a Wife, who is join- 


tured in the Premiſſes; the 


Portion ſhall not be raiſed in 
the Mother's Life-time, be- 


cauſe the Maintenance which 
is naturally to precede the 
Portion is not to be paid till 


the Truſtees are in Poſſeſſion. 


Page 484 


Where there is a Deviſe of 
Lands to Executors to pay 


Debts and Legacies, the 


| Debts to be preferred; for 


this being legal Aſſets, Pay- 


ment muſt be in a Courſe of 
Adminiſtration; /ecus in caſe 


of a bare Truſt to pay Debts 
and Legacies. 0 
Vnere tamem. . 


; 2 
F . 


Term of 500 Years is cre- 


_ ated to raiſe Portions for 


Daughters, in Failure of Iſ- 
ſue Male, as ſoon as conve- 
niently may be after the Fa- 
ther's Death, but no Mainte- 


nance, nor any expreſs Time 
mentioned when the Portions 


are payable; there are three 
Daughters, and the eldeſt 
but eight Years old; the 


Father is dead, but the Mo- 
ther, who bas a Jointure on 


the 


| comnined. in * SECOND VoLUME. 


Fay Eſtate, is : lin: ; the 
Court will not raiſe the Por- 
tions for the Daughters ſo 
young out of the reverſio- 
nary Term. Page 591 
Portions ſecured by a Truſt- 


Term payable to Daughters, 


to be raiſed by Rents and 
Prolits, and no Time limited 
for Payment, ſhall carry no 

Intereſt, and be raiſcd only 
by Perception of Profits, not 
by Sale or Mortgage. 598 
'The Word Portion does not 
ex vi termini imply a Sum 


in Groſs, and to be paid all | 
601 | | 


at ONCE. 


Nd for fo len contin- . 


gent emainders. 


On Marriage, Lands are ſettled | 


on A. for ninety-nine Years, 


if he ſo long live, E angr 


der to B. and 2 eirs, du- 
ring the Life of 4. to ſup- 


Roms contingent Rampinpers 
e 


* der to the firſt, & 
A. who has Ifuc 


OE and D. 4+ the 


Father having mortgaged 
the Premiſſes, he and his 
C. covenant to ſuffer a 3 
very, and to procure the Tru- 
ſtee to join, who;þy 2 3 | 
ſubmits to the Court; Cou 
will not compel the Tru. 
ſtee to join, unleſs D. the 
ſecond Son of the Marriage 
will Conſent. 
Truſtees for ſupporting oontin- 
mY 1 ers K to 
them are guilty of 
Breach of Truſt; and no 
Diverſity, whether the Set- 
| | — 


* 
t 


379] 


| 


| | tlement be ak or in 


a valuable Conſideration, or 
by Will only. Page 610 
And in ſuch Caſe, if the Perſons 
claiming under the Breach 
of Truſt have Notice of it, 
they are ſubject to the ſame 
Truſt; ſo if the Conveyance 
be voluntary, or without a 
valuable eee but 
if For a valuable Conſidora- 


tion, and without Notice 


the Purchaſer will hold the 


Lands diſcharged, and the 

Truſtees muſt — uy and ſettle 
* Lancs to fame U- 
es. | 


613 


0 erdit, 


N me Caſes Equity re- 
lieves after a Verdict at 
Law, and where the Plain- 
tiff in Equity might proper- 
ly have defended himſelf; 
as where a Receipt from the 
Plaintiff at Law is found af- 
ter the We 42 


| 


Uiſitozapd Ciſitatozial Power. 


the King i is Eounder, in 
Caſe his Majeſty and 
his Succeſſors are Viſitors; 


but where a private Perſbn 

is Founder, - _ ſugh pri- 
vate Perſon is Heirs are 
by Implication Law — 
tors. 


a | Byt-though in the latter Ss 
the Viſitatorial Power reſults 
to the Founder and his Heirs, 


yet 


4 T ABLE of the Principal Matters 


yet it may be by him veſted | 


or ſubſtituted in any other 
Perſon. Page 326 
Where Governors or Viſitors are 
ſaid not to be accountable, 


it muſt be intended where 


ſuch Governors have the 
Power of Government only, 
and not where they have 
the legal Eſtate, and are in- 
truſted with the Receipt of 
the Rents and Profits. ibid. 
The Word Governor does not 


of itſelf & ex di termini 


imply Viſitor. 327 


Alte. Vide alſo Truf. 


One ſeiſed in Fee as Heir of the 
Mother's Side levies a Fine, 
and declares the Uſe thereof 


to himſelf in Fee; this is 


the old Uſe, and no Diver- 


ſity betwixt an expreſs De- 


claration of an Uſe, and one 
implied. 139 


3 


' Uoluntary, See Fraud. 


Where Money is agreed to be 


laid out in Land, tho' the 


Contract be voluntary, E- 


quity will inforce an Execu- 
tion thereof in Favour of 
the Heir. ' 
A. 
riage covenants to ſettle the 
Premiſſes on himſelf and his 
Wife, and the Iſſue of the 
Marriage, Remainder on his 
Nephew in Fee; the Re- 
mainder is voluntary, and 
not ſupported by the Conſi- 
4 1 


| 171 
ſeiſed in Fee, on his Mar- 


the Uſe of J. S. and his in- 


of their Bodies, 


deration of that Marriage, 
or of the Marriage Portion. 

is „ -, IT 
A. the Father and Y. the Son, 
on the Marriage of B. ar- 
ticle to ſettle Lands on B. 
and his Wife for their Lives, 
Remainder to their Iſſue, 

| Remainder to the Nephew - 
in Fee; if 4. had the ſole 
Intereſt, the Limitation to 
the Nephew is voluntary ; 
ſecus if the Father and Son 
had each ſome Intereſt. 256 
If a Parent makes a voluntary 
Conveyance in Truſt for his 
Children, and keeps it in his 
own Power. or in the Hands 
of his Agent, and this is got 
from him, it ought not to 
bind him; but where a Feme 
having Iſſue by her firſt Huſ- 
band, makes a ſuitable Pro- 
viſion for them before her 
Treaty for a ſecond Mar- 
riage; this is good, and not 
liable to be avoided by a ſe- 
cond Husband. 358, 606 
Feme ſeiſed of a Copyhold, 
on Marriage of her Daugh- 
ter to J. S. ſurrenders it to 


d the Heirs 
| | Remainder 
to J. S. in Fee; the Mar- 
riage takes Effect, the Huſ- 
band ſigns a Writing, where- 
by he owns that the Limi- 
tation of the Remainder in 
Fee to him was a Miſtake, 
being intended for the Wife, 
and accordingly covenants to 
ſtand ſeiſed of this Remain- 
der in Truſt for the Wife in 
Fee; this not a meer volun- 
- tary 


_ tended Wife, 


—— 


contained in the SE 


— 


—_—— —— 


COND VOLUME. 


r 


_—_ 


tary Covenant, and Equity | 
will compel the Perfor-| 
mance of it. Page 464 | 


3 


card. See Guatvian. 
\ Waſte, See Timber. 
ö 4 . . Ce | Þ a 


lll and Teſtament. See alſo | 


Expoſition of Mods. 


NE deviſes 5ool. to the 
Church of St. Helen, Low | 
don; this is good, and belongs | 


to the Church-wardens to be 
imployed in the Repairingand 
Adorning the Church. 125 
A Will ſays in the Begin- 
ning, after Teſtator's Debts 
1 


then gives ſeveral Legacies 
and Portions to the 
tor's Daughters, and then 
ſays, that after Legacies 
paid the Surplus of the per- 
| ſonal Eſtate ſhall go to the 
Son; after which follows a 


Deviſe of Lands to the Son, | 


but if he dies without Iſſue 
in the Life of any of the 
Daughters, then to the 
Daughters; there is out of 
the perſonal Eſtate ſuffi- 
cient to pay a great Part, 
though not all of the Lega- 
cies; in ſuch Caſe the De- 
ficiency is not chargeable 

- upon the Land. 187 

A. poſſeſſed of a Term for 500 

| Years in Black- Acre, after- 
wards purchaſes the Fee- 
ſimple in B. s Name, and 
__. Vol. II. | 


eſta- 1 


deviſes Black-acre to J. S. 
in Fee, but. the Will is not 
atteſted by three Witneſles; 
the Term ſhall not paſs, be- 
cauſe attendant on and Part 
of the Inheritance. Page 236 
There is a Diverſity betwixt a 
| Deed and a Will gained from 
a weak Man, -and upon a 
Miſrepreſentation, in regard 


Equity will ſet aſide the for- 


FFF 
In the Expoſition of Wills e- 
very Word ſhall have its Ef- 


by any Conſtruction it can 
have its Effet, 282 
On a Bill brought to ſet aſide 
a Will of a perſonal Eſtate 
for Fraud, the Court will 
deny an Injunction. +» 287 


Where one gives by Will a 
Legacies paid, and| 


Debt which is owing to him, 
this cannot in Strictneſs ope- 
rate as a Releaſe. 332 


A Deviſe of the Reſidue of a 
| perſonal Eſtate to three is a 
joint Deviſe, and ſhall ſur- 


vive. 347 


One having bad five Children, 


A. B. C. D. and E. B. is 
dead leaving ſeveral Chil- 
dren, and by Will the Te- 


fect and not be rejected, if 


— 


mer, but not the latter. 


ſtator deviſes the Reſidue of 


his 


and to his Daughter C. and 
| 25 Children, and to his 
aughter E. D. is living 


perſonal Eſtate to his 
Son AH. and to Y. s Children, 


and has Children; decreed 


the Children of B. and the 


Children of D. ſhall take 
per Capita, and not per 


| Stirpes, as if all had been 
e 383 
10A One 


3 


2 


„*** 0 no. 


— 


* TABLI E E. the Principal Matters 


Whatever j is given by a Will is | 
Prin fatie to be intended 
a Benevolence. © © (616) 


One ſeiſed in Fee, and poſſeſſed 


by Leaſe for twenty-one | 
Years of Lands in D. devifes | One makes we Will of Land, - 


all his Lands whereof he is 


ſeiſed, poſſeſſed, or any 175 


| Intereſted in, to 4. for Life, | 


Remainder to B. in Tail, 
Remainder to C. for Life, 
with Power to make a Join- 


ture, Remainder to Truſtees 


to preſerve contingent Re- 
mainders, Oc. decreed the 
Leaſehold ſhould paſs as 


well as the Freehold. Page | 
456 | 


In a Will, where the Intention 


is plain, t that ought to con- | 


trol the legal Operation of 
the- Words. as 673 


admitted to explain a Will, | 
vide Ti it. ire. | 


Revocation of a 2 


A. has two Daughters, B. and 
C. and deviſes one Moiety 
of his real and perſonal E- 

ſtate to B. the other Moiety 
to C. after which, in Conſi- 
deration of Marriage, he co- 
venants to ſettle a Moiety 
of his real Eſtate upon the 
Husband of B. this Cove- 


nant being for a valuable 


Conſideration is in Equity 
a Revocation of the Will, ſo 
that the Husband ſhall have 
one Moiety of the real E- 
ſtate by the Settlement, and 


y 


a 


9 e 


212„̃ — 


the Wite a Moiety of the 
1 


- 


| other Moiet) by the Will. 


Page 332; (624) 


and afterwards by Deed and 


Fine mortgages; this a Re- 
vocation ry tanto on ly. 3 34 


1 : 


Deviſe, Pen vide Tru 
for raiſing * Portions © and 
Payment of Debrs/ unter I | 


Tit. Crutt. 


; | HFS 2 


7 $. et A Deviſe of Geral 


Parts of his real and perſo- 


nal Eſtate to ſeveral Perſons, 
deviſes the Intereſt and Pro- 


duce of the Surplus of his 


real and perſonal Eſtate to 


his Grandchildren, until their 


an of twenty-one ; this 


paſs the abſolute Right 


* 21 nts of the real = 
How Far pow Proof may be | © pe 

e children after that Age. 194 
By a Deviſe of-all the Reſt of 


rſonal Eſtate to the Grand- 


his real Eſtate, an Eſtate of 


which the Teſtator was but 

a a Truſtee paſſes. 71:98 
A 'Truft of Lands is limited to 
A. his Heirs and Aſſigns, 
and to ſuch as he ſhall ap- 


Sago A. deviſes theſe Lands 
y a Will "atteſted but b 


two Witneſſes, the Will void, 


and ſhall not operate as an 
Appointment. 258 


Deviſe that if Cſui que Vie 
of a Church Leaſe which 


the Teſtator had ſhould die, 


the Teſtators Executors 
ſhould purchaſe the Pre- 
miſſes for the Life of 7. S. 
the Teſtator's Kinſman; the 
Purchaſe was made accord- 
_ ingly, ye” J. . held to 


take 


contained in | the SECOND Vorunz 


take 0 intereſt W this Will. 
Page 323 


Where. A Deviſe is 0 A. 2 
Life, Remainder to B. and 
A. dies in the Teſtators Life- 
time, and then the Teſtator 
dies, B. ſhall take preſent- 


| 2 331 8 
if the Deviſe had been to A. | | 
and B. and A. had died in | 

the Teſtator's Life-time, B. 


ſhould have taken the Whole. 
PI 1 ibid. 
One deviſes to his Wife - ſix 
Meſſuages for her Life, the | 
Reſt of his real Eſtate e- 


qually to his two Daughters 


in Fee, after which on the 
Marriage of his eldeſt Daugh- 
ter, 


Husband ; the Deviſe of the 


fix Houſes ſhall be good, and | 


ſubſiſt out of the remaining 
Moi . 8 ** 
Deviſe to A. Aa Proteſtant 
Life, Remainder to 
Papiſt for Life, Rem; * 
to C a Proteſtant; 4. dies, 

B. being a Papiſt is diſabled. 
w Fo and C {hall take 
in the ſame Man- 

IO Remainder had 
rely to a Monk. 

Deviſe of Lands to 4. for Life, | 
Remainder to B. a Papiſt 
for Life, Remainder to Tru- 
ſees. for the Life of B. in 
Truſt to let B. take the Pro- 
fits, and to preſerve the oon- 
tingent Remainders; the 
Truſt to let B. the Papiſt 
take the Profits is void, but 
that to preſerve the con- 

tingent Remainders good; 
and in this Caſe the Grantor 


— 


he covenants to ſettle | 
one Moiety on her and her 


* 


for | 


362 the Teſtators Son dying 


— 


| 4 deviſed Gian to/Truſtees, 


and Tae Heirs being r | 
ſtants ſhall have = * | 
15 R Life of th 

er whoſe 5.21 


| yk ſhall 80 to 2.8 Son, 


a Proteſtant. Page 362 
ba 1004, in Monks, 74 | 
þ per Ann, to A, and his 
Heirs. and if 4. die without 
_ Heirs, then to a Charity; A. 
dies without Iffue, liying the 
Teſtator; the Will void as 
to the Whole, and the Cha- 
rity cannot take. 369 
A. ſeiſed in Fee has a Son 1 
and a Siſter C. and deviſes 
his Lands to his Son B. in 
Tail general, and if his Son 
B. ſhould die without Iſſue, 
and his Wif 5 ſhould ſurvive 
him, then the Wife to vo 
the Premiſles for Life, a 
after her Deceaſe to the 2 
ſta tor's Siſter for Life, and 
after her Deceaſe, the Te- 


ſtator's Son being dead cvit h- 
{998 thr a. cſi Re- 


the Son dies with out ine, 
but the Teſtator's Wife dies 


before him; C. is not entitled 
| to the Remainder in Fee, 


| becapſe the Contingency of 


| without Iſſue in the Life- 
time of the Wife, is annexed 
to all the Deviſes over. 3900 
If a Deviſe be to Execytors of 
an Equity of Redemption 
only for Payment of Debts, 
this is but equitable Aſſets, 
aud to be applied to pay all 
Sorts of Creditors equally. 
416 


in T ruſt to be laid out in 
Lands 
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Lands and ſettled on B. for 
Life, without Waſte, Re- 
mainder to "Truſtees and 
their Heirs for the Life of 
B. to ſupport contingent 
Remainders, with a Power 


to B. to make a Jointure, | 

| _ Purchaſe been before the 
Will, for then the Eſtate 
would have paſſed. Page 

| | | f =; * jo (6 29) * : 


44 S 
1 
4s 7 EE” VA 
* wy 8 
7 Be 


Remainder to the Heirs of 


the Body of B, Remainders | 


over; and by the ſame Will 
deviſed Lands to B. to the 


ſame Uſes, and died leaving 


C. Executor; B. ſues C. the 
Executor for the Deeds re- 
lating to the Lands that are 
in his Hands, and to have 


the Money laid out in Lands 
and ſettled; decreed by the 


Maſter of the Rolls, that B. 


had but an Eſtate for Life 


in the Lands, and ſo not en- 


titled to the Deeds; but that 


they were to be brought into 


Court, and that the Lands 


to be bought with the Mo- 
ney were to be ſettled on B. 


for his Life only, Remainder 
to his firſt, c. Son. But by 
the Opinion of Lord Chan- 
cellor King, B. was held 


to have an Eſtate-tail in the 


Lands deviſed, and conſe- 


quently to be entitled to the 


Deeds relating thereto; tho 
as to the Lands to be pur- 


chaſed, that being executory, | 


and in the Power of the 


Court, B. was to be but 


Tenant for Life, with Re- 
mainder to his firſt, c. Son. 
He Page 471 
One articles to buy certain 
Lands, he thereby becomes 
ſeiſed of them in Equity; 
but where A. deviſed all his 


real and perſonal Eſtate, and 
_ afterwards articled to pur- 
© chaſe Lands, and then died; 


to be entitled to this Eſtate, 
as not paſſing by the Will; 
ſees had the Articles for a 


| | ® 1 * * 
Witneſs to a Will. | 
Evidence, and Depoſition, 
The Statute of Frauds and per- 

juries, which requires that 


ſubſcribed by three Witneſſes 
in the Teſtator's Preſence, 
not binding in Barbadoes. 75 
A Bill to perpetuate the 'Te- 
ſtimony of . Witneſſes to a 
Will, if brought to Hearing, 
to be diſmiſſed with Coſts ; 
notwithſtanding which the 
Plaintiff may at Law have 
the Benefit of the Depoſi- 
tion 182, 163 
A Truſt of Lands is limited to 
A. his Heirs and Aſſigns, or 
to ſuch as he ſhall appoint ; 
A. deviſes theſe Lands by 
Will atteſted but by two 
Witneſſes; the Will is void, 
and ſhall not operate as an 
Appointment, 258 
A Copyhold ſurrendered to 
the Uſe of a Will, ſhall paſs 
by a Will atteſted by two 
Witneſſes, or by one only. 
e ibid. 
But a Truſt or Equity of Re- 
demption of a Copyhold can- 
1 un not 


þ 


the Heir at Law was held 


a Will of Land ſhould be 


1 * 22 75755 * 
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Where there are three Wit- 
ngnedſſes to a Will of Lands, 
timo whereof ſwear that the 
WMPPill was ſigned by the Te- 

1 "Nator in the Preſence of all 


A TABLE of the Principal Matters. 


not paſs by a Will, unleſs 


atteſted by three Witneſſes. 
Page 261 


Onere autem, and ſee in the 


Note a latter Reſolution to 
the contrary. 3 


Wills made beyond Sea of 
Lands in England muſt be 
atteſted by three Witneſſes. 


293 


the three Witneſſes, but the 


third ſwears, that the Te- 


ſtator having written and 
ſigned his Will before, called 
for the Witneſſes, and de- 
clared the Writing to be his 
laſt Will, and that all the 


three Witneſſes were then 


preſent, and ſubſcribed their 
Names in his Preſence; Qu. 


whether this Will be good 


to paſs the Land? 509, 510 


Mozds. See Expoſition of 


Moꝛds. ; | | 


4 


vol. II. 


1 


| 


7 
&. 


MP 


A 


tit. See Pyocefs, 
De Ventre Inſpiciendo. 
he Effect of this Writ decreed 


upon a Bill in Equity, where 
a Sum of Money was de- 


viſed to a Charity on the 
Death of 4. without Iſſue; 


A. died leaving a Widow of 
ill Fame, who pretended to 
be with Child. Page (591) 


Held to be a Writ of common 
_ Right, being to ſecure the 


next Heir from a fraudulent 


and as des Birth, and 
r a Tenant in Tail, 


to lie 
becauſe at the Time when 
it was firſt allowed, an E- 
ſtate-tail was a Fee ſimple 
conditional. (593) 
Widow being admitted to 


be with Child, the Court 


will fix a Place agrecable to 


both Parties, where ſhe ſhall 

be till delivered, and where 
the Heir may from Time to 
Time, at proper Seaſons and 


on Notice, ſend Women to 
ſee her, and to be preſent 
when the Child is born; in 


Which Caſe no need to exe- 


Manner.  (593)" 
10 B PS, 
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